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10  SUPREME  COUET  OF  IOWA, 

Bobinson  ▼.  Lidr. 

8.  Burden  of  proofs  bignatubbb  of  writtbh  xitstbumsntb.  In  order 
to  cast  upon  the  plaintiff  in  an  action  npon  a  promissoiy  note, 
or  other  written  instrnment,  the  harden  of  proving  the  genuine- 
ness of  the  signature  of  the  maker  or  indorser  thereof,  the  mme 
must,  under  our  present  statute  (chap.  28,  laws  of  1862),  be  denied 
under  oath  by  the  party  whose  signature  it  purports  to  be.  It  is 
accordingly  held,  that  a  denial  by  the  maker  of  the  genuineness 
of  the  signature  of  the  indorser  is  not  sufficient  to  throw  such  ontu 
npon  the  plaintiff. 

4  FroxiUBSOiy  notes  iitdobsemsnt.  A  promissory  note  had  the  fol- 
lowing unitten  on  the  back  of  it :  "  For  value  received,  we  guar- 
antee the  payment  of  the  within  note,  and  hereby  waive  demand 
and  notioe  of  non-payment."  Meld,ih9^  it  operated  as  a  transfer  of 
the  note,  or  as  an  indorsement  thereof  with  an  enlarged  liability. 

5. LATBNT  BQUITIB8.    Latent  equities  cannot  be  set  up  by  the 

maker  of  a  negotiable  promissory  note  against  a  holder  who 
received  it  before  due,  though  he  received  it  upon,  and  in  part  pay- 
ment of,  an  unsettled  account. 

Appeal  from  Keohak  Ci/rcidt  GovH. 

Feidat,  Januabt  27, 

AcnoN  upon  a  promisBory  note  executed  by  defendant  to 
Warder,  Mitchell  &  Co.,  and  bearing  the  following  indorse- 
ment :  "  For  valne  received  we  hereby  guarantee  payment 
of  the  within  note,  and  waive  demand  and  notice  of  non- 
payment thereof.  "Warder,  Mitchell  &  Co."  The  answer 
Admits  the  signing  of  the  note;  avers  that  it  was  never 
stamped  by  defendant;  denies,  under  oath,  the  indorse- 
ment ;  alleges  that  the  note  was  given  for  a  reaper  and 
mower  sold  by  payee  to  defendant,  which  was  of  no  value, 
and  that  plaintiff  took  said  note  without  value,  after  due, 
by  delivery  without  indorsement  and  with  knowledge  of 
said  defense.  Trial  by  the  court.  Judgment  for  plaintiff. 
Defendant  appeals. 

The  further  necessary  fistcts  are  stated  in  the  opinion. 


DECEMBEE  TERM,  1870.  H 

Bobinson  ▼.  Lair. 

G.  D.  Woodm  for  the  appellant 
O.  H.  MacJcey  for  the  appellee. 

Day,  Ch.  J. — ^L  The  first  question  nrged  is  as  to  the  stamp. 

The  note,  when  received  by  plaintiff,  bore  a  stamp  of 

1.  prokmbobt  ^®    proper  amonnt,  canceled  with  a    cross. 

S^iw :  can-  ^®  ^^  ^^^  regard  the  mode  of  cancellation 

^**^***^'^       essential  to  the  validity  of  the  note.    8  Pars,  on 

Cent  (5th  ed.)  290. 

Bearing  a  stamp  of  the  proper  amount,  at  the  time  it 
was  received  by  the  plaintiff,  the  presumption  is,  that  it 

j^ p^j^     was  affixed  at  the  proper  time,  and  by  the 

stamping,  proper  party.  Iowa  <&  Mim/neaota  Ra/iiway 
Ch.  V.  Perkma^  28  Iowa,  281.  And,  the  plaintiff  being, 
as  win  hereafter  appear,  an  innocent  holder  for  value,  the 
presumption  in  his  favor  is  conclusive.  Blachwdi  v.  Denie^ 
23  Iowa,  63. 

U.  Defendant  answered  under  oath,  denying  the  in- 
dorsement of  the  note  from  payees  to  plaintiff.    Chapter  28, 

laws  of  1862,  provides  that,  when  an  action  is 
%SoFf  ^'  founded  on  a  written  instrument,  and  the  orig- 
wSten^nB^  inal  or  a  copy  thereof  is  annexed  thereto,  the 
™*"  signature  thereto,  or  to  any  indorsement  there- 

on, shall  be  deemed  genuine  and  admitted,  unless  tiie  party 
whose  signature  it  jpurporta  to  he  shall  deny  the  same  under 
oath,  in  his  pleading,  or  in  a  writing  to  be  filed  at  the 
same  time  with  his  pleading.  It  is  to  be  observed  that  this 
section  provides  that  the  signature  shall  be  deemed  genuine 
and  admitted,  xmless  the  party  whose  signature  it  purports 
to  be  shall  deny  the  same  under  oath.  Itis  plain  that  the 
denial  by  the  maker  of  a  note,  of  the  genuineness  of  the 
signature  of  an  indorser,  is  not  provided  for  in  this  section, 
and  hence  a  denial,  not  under  oath,  is  the  same  in  its 
effects  upon  the  proof  as  a  denial  under  oath.  Bev.,  § 
2915.    Hence  the  question  arises,  what  is  the  rule  of  law 
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when  the  maker  of  a  note  is  sued  by  the  indorsee  ?  Does 
the  simple  denial  of  the  maker  east  upon  the  plaintiff,  as 
at  common  law,  the  burden  of  proving  the  genuineness  of 
the  indorsement,  or,  as  his  oath  does  not  increase  the 
efficiency  of  his  denial,  is  the  burden  of  proof  in  all  such 
cases  upon  the  defendant  to  disprove  the  indorsement? 
Appellant  insists  upon  the  former  construction.  At  com- 
mon law  it  was  incumbent  upon  the  party  seeking  to 
recover  upon  an  instrument  to  prove  the  signatures  of  all 
the  parties  thereto.  The  inconvenience  of  this  rule  led  to 
the  changes  introduced  by  our  statute.  The  Revision,  section 
2967,  provided  that  the  genuineness  and  due  execution  of 
the  instrument  should  be  deemed  admitted,  unless  denied 
by  the  adverse  party  under  oath,  and,  in  this  respect,  was 
substantially  the  same  as  chapter  108,  act  of  1852.  This 
was  a  great  improvement  upon  the  common  law.  Still, 
however,  it  was  competent  for  the  party  sued  upon  a 
written  instrument  to  deny  under  oath  the  signature  of 
an  indorser  or  assignor,  and  thus  compel  the  plaintiff  to 
prove  its  genuineness.  This  section  was  followed  by  the 
act  of  1862,  before  alluded  to,  providing  that  the  signature 
to  the  instrument,  or  to  any  indorsement  thereon,  shall  be 
deemed  admitted,  unless  denied  under  oath  by  ihe^  party 
whose  signature  it  purports  to  he.  The  evident  purpose  of 
this  legislation  is  to  render  the  noie  prvmafa/de  evidence 
of  the  genuineness  of  the  signature  of  the  maker  and 
indorser,  unless  the  party  whose  signature  it  purports  to 
be  will  deny  it  under  oath.  It  would  defeat  the  objects 
of  this  statute  and  restore  most  of  the  inconveniences  of 
the  common  law,  to  hold  that  the  maker  of  an  instrument, 
by  the  simple  denial  of  an  indorsement  or  assignment, 
could  compel  the  plaintiff  to  prove  the  signature  of  the 
indorser  or  assignor. 

By  such  a  construction,  a  statute  which  was  evidently  in- 
tended to  enlarge  the  effect  of  a  written  instrument,  as  a 
means  of  evidence,  would  tend  to  abridge  such  effect,  as, 
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under  the  Kevision,  the  plaintiff  was  not  called  upon  to 
prove  the  signature  of  an  indorser,  unless  denied  by  de- 
fendant under  oath.  There  is  nothing  unreasonable  or 
repugnant  to  natural  justice  in  the  doctrine  that  a  written 
instrument  should  carry  with  it  the  j>rima  facie  evidence 
of  its  own  genuineness.  To  admit  the  converse  doctrine 
is  to  indulge  a  presumption,  which  the  policy  of  the  law 
forbids,  that  some  one  has  been  guilty  of  a  crime.  Of  all 
the  written  instruments  which  are  made  the  foundation  of 
legal  proceedings,  perhaps  not  one  in  a  thousand  is  a 
forgery.  Why  then  should  there  not  be  a  presumption  in 
favor  of  that  which  experience  teaches  is  almost  universal  ? 
Such  a  construction  of  the  statute  as  favors  this  presump- 
tion does  no  violence  to  its  terms,  but,  on  the  contrary,  is 
in  harmony  with  them. 

The  section  reads:  "When  any  action  *  *  *  is 
founded  on  a  written  instrument  *  *  *  the  signature 
thereto,  or  to  any  indorsement  thereon,  shall  be  deemed 
genuine  and  admitted,  unless  the  party  whose  signature  it 
purports  to  be  shall  deny  the  same  under  oath."  The 
section  might  be  paraphrased  thus :  in  every  action  upon  a 
written  instrument,  the  signature  of  every  party  thereto, 
whether  as  maker,  or  indorser,  or  assignor,  which  is  not 
denied  under  oath  by  the  party  whose  signature  it  pur- 
ports to  be,  shall  be  deemed  genuine  and  admitted.  The 
construction  insisted  upon  by  appellant  may  be  stated 
thus :  in  every  action  upon  a  written  instrument,  the  signa- 
ture of  the  defendant  shall  be  deemed  admitted,  unless 
denied  by  him  under  oath;  but  the  signatures  of  those 
not  parties  to  the  action,  if  put  in  issue  by  a  simple  denial, 
must  be  proved  as  at  common  law.  It  seems  quite  ap- 
parent that  the  latter  construction  gives  effect  neither  to 
the  spirit  nor  the  terms  of  the  statute.  In  our  opinion,  a 
party  suing  upon  a  written  instrument,  the  original,  or  a 
copy  of  which,  is  attached  to  his  pleading,  is  not  required 
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to  prove  the  signature  of  any  person  thereto,  unless  denied 
by  such  person  under  oath. 

It  follows,  from  the  views  above  expressed,  that  the 
finding  of  the  court,  on  this  question,  is  correct. 

III.  It  is  insisted  that  the  writing  on  the  back  of  the 
note,  as  follows :  "  For  value  received,  we  guarantee  the 

4.  PBOMI8BOBT  pajmeut  of  the  within  note,  and  hereby  waive 
ment.'  demand  and  notice  of  non-payment,"  does  not 

amount  to  an  indorsement  of  the  note,  and  does  not  express 
an  intention  to  convey  the  title  from  payees  to  plaintiff. 
We  confess  ourselves  imable  to  give  effect  to  the  contract 
of  guaranty  of  payment,  and  waiver  of  demand  and  notice, 
if  the  payees  still  intended  to  retain  the  title.  The  writ- 
ing simply  constitutes  an  indorsement,  with  an  enlarged 
liability. 

I Y.  It  is  frirther  claimed,  that  the  plaintiff  is  not  a  holder 
of  the  note  for  value,  and  that  hence  it  is  subject  to  all  the 

5.  —  latent  equities  existing  between  the  maker  and  the 
equities  payees.  The  plaintiff  received  the  note  to  ap- 
ply on  an  account  existing  between  him  and  the  indorsees. 
We  do  not  understand  appellant  to  insist  that  a  note 
indorsed  before  maturity,  and  in  good  faith  applied  in 
payment  of  an  account  held  against  the  indorsee,  is  liable 
to  the  equities  existing  between  the  maker  and  the  payee. 
His  position  we  understand  to  be,  that  the  evidence  does 
not  ^ow  a  balance  of  account  in  &vor  of  plaintiff  at  the 
time  of  the  indorsement.  The  deposition  of  plaintiff  was 
taken  on  the  29th  day  of  January,  1870,  and,  as  to  this 
branch  of  the  case,  is  as  follows :  ^^  There  is  an  unsettled 
account  between  Warder,  Mitchell  &  Co.  and  myself,  in 
which  they  are  still  owing  me  some  yet.  About  the  1st 
day  of  August,  1868,  they  sent  me  the  note,  and  asked  me 
to  give  them  credit  for  it.  I  did  not  purchase  it  It  was 
sent  to  me  to  apply  on  the  unsettled  account  between  us. 
I  credited  the  amount  of  the  note  on  the  account  of  War- 
der, Mitchell  &  Co." 
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It  is  daimed  that,  while  the  eyidenoe  shows  the  state 
of  the  accounts  when  the  deposition  was  taken,  January, 
1870,  it  does  not  show  their  condition  when  the  indorse- 
ment was  made.  It  seems  to  ns,  however,  that,  if  the  payees 
of  the  note,  in  August,  1868,  sent  the  same  to  plaintiffs  to 
a(ppf/y  en  an  vneeUUd  aocovfU  iehoeen  ikem^  and  asked 
credit  therefor,  which  was  given,  and  m  January,  1870, 
were  tiXEL  owing  the  plaintiff  the  court  was  fully  justified 
in  finding  the  balance  in  favor  of  plaintiff  at  the  time  of 
the  indorsement. 

Stress  is  placed  by  appellant  upon  the  statement  of  plain- 
tiff that  he  did  not  purchase  the  note.  What  amounts  to 
a  purdiase  is  a  mixed  question  of  &ct  and  law,  and,  not- 
withstanding the  statement  of  plainti£^  the  fSEu^  detailed 
by  him  amount,  in  law,  to  a  purchase. 

y.  Lastly,  it  is  claimed  that  the  judgment  is  for  too  much. 
The  note  provided  that  it  should  draw  interest  at  the 
rate  of  ten  per  cent,  i^  when  due,  it  was  at  a  place  named, 
and  was  not  paid.  No  proof  was  introduced  of  its  pre- 
sentation at  the  place  specified.  It  is  claimed  that  the  re- 
covery of  the  interest  thereon  cannot  exceed  six  per  cent. 
The  American  doctrine  is,  that,  where  a  note  is  payable  at  a 
given  place,  the  maker  can  exonerate  himself  from  the  pay- 
xnsaai  of  interest  only  by  showing  that  he  had  funds  at  the 
place  for  the  dischaige  of  the  note.  Story  on  Prom.  Kotes, 
§238. 

Affirmed. 
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TO  104  Habbison  t.  Colton. 

1.  Oooitraoti  bukdat  coktbact.  A  contract  void  becanse  entered 
into  on  Sundaj  does  not  prevent  the  parties  from  making  a  valid 
contract  with  reference  to  the  same  subject-matter  on  a  subsequent 
week-day;  nor,  it  uemt,  from  otherwise  ratifying  the  original 
contract. 

2.  Amendment  I  disobbtion.  The  action  of  the  court  below,  in  allow- 
ing an  amendment  without  imposing  terms,  will  not  be  disturbed, 
unless  it  is  shown  that  there  has  been  an  abuse  of  the  discretion 
confided  to  the  court  in  such  cases. 

Ajf!pealfrom  Lcmisa  IHstrict  Cawrt. 

Fbidati  Januabt  27. 

AcmoK  on  an  alleged  contract  for  the  sale  of  hogs. 
Judgment  for  plaintiff.  Defendant  appeals.  The  neces- 
sary &cts  are  stated  in  the  opinion. 

Cloud  <&  JBroomkaU  and  McJimkin  <&  Sender^an  for 
the  appellants. 

«  

D.  Jf.  Sprague  and  Henry  (yCormar  for  the  appellees. 

Day,  Ch.  J. — I.  Evidence  was  introduced  upon  the  trial, 
tending  to  show  that  a  contract  for  the  purchase  of  hogs 
1.  cortraot:  was  made  on  Sunday,  and  that,  on  a  subse- 
tract.  ^  *^""  quent  Monday,  the  defendant  agreed  that  the 
plaintiff  should  have  the  hogs,  when  the  plaintiff  made  a 
memorandum  in  his  book  of  the  number,  average  size, 
quality  and  price  of  the  hogs,  which  was  agreed  to  by  de- 
fendant The  evidence  being  dosed,  the  court,  among 
other  instructions,  gave  the  following :  "  But,  if  some  time 
afterward,  on  a  day  not  Sunday,  the  parties  met  and  agreed 
upon  terms  of  the  contract,  and  a  memorandum  thereof 
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was  made  and  reduced  to  writing,  which  was  read  in  the 
presence  of  the  parties  and  assented  to  by  them,  then  this 
would  be  a  valid  contract^'  The  giving  of  this  instruc- 
tion is  assigned  as  error.  This  instruction  contams  the 
law,  or  its  converse  does.  If  the  instruction  given  is 
incorrect,  it  follows  that,  if  a  contract  with  reference  to  a 
given  subject-matter  be  made  on  Sunday,  no  valid  contract 
between  the  same  parties,  with  reference  to  the  same 
subject-matter,  can  subsequently  be  made  upon  a  week- 
day. To  state  this  proposition  is  to  refute  it.  In  Story 
on  Contracts,  section  619,  it  is  said  that  any  ratification  of 
a  contract  on  a  week-day,  such  as  a  new  promise  to  pay, 
a  refusal  to  rescind  on  demand  made,  a  partial  payment 
and  the  like,  would  render  the  contract  binding,  tiiough 
originally  made  on  Sunday.  There  was  no  error  in  giv- 
ing the  instruction.  The  abstract  of  the  record  does  not 
contain  the  instructions  asked  by  defendant  and  refused. 
The  error  assigned  upon  the  refdsal  to  give  them  cannot, 
therefore,  be  considered. 

IL  After  the  evidence  was  dosed,  and  plaintiff's  open- 
ing argument  was  finished,  the  court,  against  the  objections 
2.  AMBn>MMirr:  ^^  ^^  defendant,  allowed  plaintiff  to  file  an 
d*«<»^o^  amendment  to  his  petition.  It  is  claimed  that 
the  court  erred  in  allowing  plaintiff  to  amend  his  petition 
without  impoising  terms,  and  granting  a  continuance  of  the 
case. 

1.  The  amendment  is  to  be  allowed  on  such  terms 
as  may  be  proper.  Rev.,  §  2977.  What  terms  are 
proper  rests  within  the  discretion  of  the  court  trying  the 
cause,  which  this  court  will  not  review  unless  an  abuse  of 
discretion  be  shown.  And  an  amendment  without  costs  is 
an  amendment  upon  such  terms  as  may  be  proper.  Cay- 
uga B(mk  V.  Wa/rden^  2  Seld.  27. 

2.  Section  2979  of  the  Eevision  provides  that  "  when 
either  party  shall  amend  any  pleading  or  proceeding  the 
case  shall  not  be  continued  in  consequence  thereof  unless 
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the  court  shall  be  satisfied,  by  affidavit  or  otherwise,  that 
the  adverse  party  could  not  be  ready  for  trial  in  conse- 
quence of  sudx  amendment." 

The  record  does  not  show  that  the  defendant  was  preju- 
diced by  the  amendment,  nor  that  he  asked  for  a  continu- 
ance. 

Discovering  no  error  in  the  proceedings  below,  tlio 

judgment  of  the  district  court  is 

Affirmed. 


FmsT  National  Bank  of  Iowa  Crrr  v.  Hebshibb, 

Treasurer. 

1.  Taxation  t  banks.  An  asaeasment  against  a  shareholder  in  a  bank 
organized  under  the  national  banking  act  does  not  authorize  the 
seizure  of  property  of  the  bank  to  satisfy  the  same. 

2. Whether,  under  chapter  158,  laws  twelfth  general  assembly, 

the  bank  would  be  held  liable  for  the  payment  of  such  taxes,  in  a 
proceeding  against  it,  guere. 

Appeal  from  Oeneral  Term,  Eighth  Judicial  District 

(Johnson  Cov/rvty). 

Fbiday,  Januabt  27. 

Thb  treasurer  of  Johnson  county  seized  a  package  of 
United  States  and  national  bank  bills,  the  property 
of  plaintiff,  for  the  payment  of  taxes  assessed  upon  the 
shares  of  the  stockholders,  for  the  year  1868.  The  plain- 
tiff replevied.  Trial  before  the  judge  of  the  first  circuit, 
eighth  judicial  district,  and  judgment  for  plaintiff.  Appeal 
to  general  term,  where  judgment  of  circuit  court  was 
affirmed.    Defendant  appeals. 

Oaston  <&  WiUia/fna  and  Eobinaon  <b  Patterson  for  the 
appellants. 

Edmonds  <&  Hansom  for  the  appellees. 
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Day,  Ch.  J.  — Whether,  tinder  the  provisions  of  chapter 
153,  laws  twelfth  general  assembly,  banks  organized  in  this 
State  pursuant  to  provisions  of  acts  of  congress  are  liable 
absolutely  for  the  payment  of  taxes  assessed  upon  the  shares 
of  stockholders,  or  only  when  it  is  shown  that  dividends 
have  been  declared  in  &vor  of  the  shareholders,  is  a  ques- 
tion upon  which  the  court,  as  now  advised,  is  not  agreed. 
And,  as  its  consideration  is  not  necessary  to  a  determina- 
tion of  the  case,  we  waive  its  consideration  for  the  present 
We  unite  in  the  opinion  that  the  treasurer  was  not  author- 
ized to  seize  the  property  of  the  bank  for  the  tax. 

The  tax,  imder  the  law,  must  be  assessed  against  the 
shareholder.  Section  756  of  the  Bevision  makes  it  the 
duty  of  every  person  subject  to  taxation,  to  attend  at 
the  office  of  the  treasurer  and  pay  his  taxes,  and  provides 
that,  if  he  neglects  to  pay  them  before  the  first  day  of  Feb- 
ruary following  the  levy  of  the  tax,  the  treasurer  shall 
make  the  same  by  distress  and  sale  of  his  personal  prop- 
erty, and  the  tax  list  is  made  a  sufficient  warrant  for  such 
digress. 

An  assessment  against  a  shareholder,  however,  does  not 
authorize  the  seizure  of  the  property  of  the  bank  for  its 
liquidation.  If  the  bank  is  liable  for  the  payment  of  the 
tax,  the  liability  is  to  be  enforced  by  ordinary  process  of 
law. 

For  the  reason  that  there  was  no  authority  for  seising 
the  property  of  the  bank,  the  judgment  of  the  general 
term  is 

AfBrmed. 
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Steter  v.  Dwybe. 

Oontraot :  btidbncb.  Parol  evidence  is  admissible  for  the  purpose  of 
showing  that  certain  words  used  in  a  contract  have  bj  known  and 
established  usage  acquired  a  signification  different  from  their  gen- 
eral or  popular  sense ;  as  that  the  word  "  town"  used  in  a  contract, 
included  the  town  and  vicinUjf. 

Appeal  from  Wimiesheik  District  CovH. 
Fmdat,  Janttaby  27. 

Injunction  granted  upon  petition,  and  on  the  trial  made 
perpetual.  Defendant  appeals.  The  fitcts  are  stated  in 
the  opinion. 

Z.  BuUis  and  Morse  <&  Brown  for  the  appellant. 

J.  T.  Clark  cfe  Co.  and  R.  Noble  for  the  appellee. 

Day,  Oh.  J.  —  The  plaintiff  filed  in  the  Winnesheik  dis- 
trict court  a  petition  alleging  that  on  the  22d  day  of  Julj, 
1867,  the  plaintiff  purchased  of  defendant  a  certain  quarry 
situated  in  Decorah  township,  and  that,  at  the  same  time,  the 
plaintiff  and  defendant  entered  into  the  following  written 
contract,  to  wit :  "  And  it  is  further  agreed  by  and  between 
the  said  parties  that  the  said  Dwyer  shall  not  go  into  the 
business  of  stone  cutting  again  in  the  town  of  Decorah, 
unless  some  other  person  shall  commence  the  same  kind  of 
business  in  competition  with  said  Steyer,  and  the  said  Steyer 
is  not  to  engage  in  or  carry  on  the  business  of  making  or 
burning  lime  in  said  town  as  long  as  the  said  Dwyer  is 
engaged  in  said  business,  or  convey  to  others  the  right." 
The  petition  further  alleges  the  performance  of  the  contract 
on  the  part  of  plaintiff,  and  its  breach  by  defendant,  and 
asks  for  a  writ  of  injunction  and  a  decree  making  the  same 
perpetual. 
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On  the  10th  day  of  Angnst  an  injnnctioii  was  issued 
and  served  on  defendant.  On  Uie  18th  of  October,  1869, 
the  defendant  answered  admitting  the  contract  and  denying 
the  breadi  thereof.  On  the  trial  of  the  canse  the  court 
entered  the  following  decree,  to  wit :  "  That  Uie  defendant 
be  forever  and  perpetually  enjoined  from  catting  Btone, 
and  permitting  the  same  for  and  to  any  person  or  persons 
in  said  town  of  Decorah,  by  himself  or  agents,  directly  or 
indirectly,  and  that  he  be  required  to  refrain  from  entering 
into  that  business  in  said  town  or  immediate  vicinity 
thereof,  until  others  engage  therein  in  competition  with 
the  plaintiff." 

To  this  decree  it  is  objected,  1st.  That  the  first  clause 
restrains  defendant  perpetually,  when  Uie  contract  is  con- 
ditional. 2d.  The  latter  is  too  broad,  as  it  includes  the 
town  and  the  vicmUy^  when  the  contract  includes  only  the 
town.  The  first  objection  is  without  foundation.  An 
examination  of  the  whole  decree  shows,  plainly,  that  the 
defendant  is  enjoined  only  until  others  engage  in  the  busi- 
ness of  stone  cutting  in  competition  with  plaintiff.  Nor 
is  the  decree,  in  our  judgment,  amenable  to  the  second 
objection  named.  The  legal  signification  of  the  word 
tovm^  in  this  State,  is  a  collection  of  houses.  Eey. 
§  29,  subd.  16.  Such,  also,  is  here  its  ordinary  and 
popular  signification.  Yet,  quite  commonly  in  the  United 
States,  it  is  used  to  denote  the  whole  territory  within 
certain  limits,  and  as  synonymous  with  the  word  tovm- 
ship.  The  terms  of  every  written  instrument  are  to 
be  understood  in  their ^Ze^m,  ordma/ry  cmdpopula/r  sense, 
1  Greenl.  Ev.,  §  278.  This  rule,  however,  is  subject  to  the 
exception  that  parol  evidence  is  admissible  for  the  purpose 
of  showing  that,  in  the  place  where  the  contract  is  made, 
the  words  employed  have,  by  hnovm  cmd  established  vsage^ 
acquired  a  signification  different  from  the  general  and 
popular  sense.  And  parties,  in  making  their  contracts, 
are  supposed  to  refer  to  this  usa^e,  just  as  they  are  pre- 
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siuned  to  employ  worda  m  their  nsasJ  aad  ordinary  Hgni£- 
cation.  1  Greenl.  on  Er.,  §  393.  P^map  v.  The  Branch 
of  iAs  fttais  B<mk  at  De*  Mainee,  16  Iowa,  322,  and  eaaes 

doea  not  contain  the  evidence  npon  which 
(w  acted.  It  was  competent  for  the  pliuntiff 
t,  where  this  contract  was  made,  the  word 
known  and  general  osage,  acqnired  a  local 
signification  extending  it  beyond  the  mere 
lection  <^  honsea.  Thia  court  will  not  pre- 
nat  the  jndgment  of  the  court  below,  that 
I  was  not  introdnoed.  From  anch  testimony 
lid  clearly  be  justified  in  restraining  the  de- 
carTying  on  the  business  of  stone  cntting  in 
r  the  town  of  Decorah. 
;tions  are  made  to  the  decree,  based  upon  the 
roduced.  As  tbe  record  does  not  contain  the 
\e  objections  cannot  be  considered. 

Affirmed^ 


Jot  t.  Huir. 

A7FHU.  FBOU  JuBiTCK  Or  THX  PXAOB.  When,  »ttot 
bo  judgment  of  s  jiurtice  of  the  peace,  the  plaintiff,  in 
eonrt,  beoomee  nonanlt,  it  ia  error  for  the  conit  to  ren- 
agftinat  him,  without  teatimony,  on  a  aet-off  pleaded 
ant,  and  npon  which  he  had  judgment  In  the  jnatloe'a 

wdjrom  Mahatka  Oiramt  Cowt. 

"FloDAT,  Jahuast  37. 

iff  otHomenced  an  action  without  petition, 

w  of  the  peace,  claiming  of  tbe  defendant  the 

The  defendant  filed  answer  in  general 

aiming  $98.80,  aa  a  set-off.      The  canae  was 
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tried  before  Justice  McCarter,  on  the  lltli  day  of  Decem- 
ber, 1869,  and  on  the  14th  day  of  December  judgment 
was  rendered  in  favor  of  the  defendant  for  $46.  From 
this  judgment  the  plaintiff  appealed  to  the  circuit  court. 
On  the  2l8t  day  of  September,  1870,  Uie  cause  being 
called  in  regular  order  for  trial  in  the  circuit  court,  the 
plaintiff  elected  to  become  nonsuit 

Thereupon  the  court,  upon  mere  inspection  of  the  trans- 
cript, and  without  any  testimony  rendered  judgment 
against  plaintiff  for  the  sum  of  $46,  with  interest  at  ten 
per  cent,  and  costs. 

The  plaintiff  appeals,  and  assigns  for  error  the  entering 
of  judgment  against  him  without  evidence. 

Z.  T.  FUKer  for  the  appellant 

Ko  appearance  for  the  appellee. 

Day,  Ch.  J. —  In  rendering  judgment  in  jfovor  of  defend- 
ant, without  proof  of  the  amount  of  his  demand,  the  court 
erred.  The  defendant^  with  reference  to  his  set-of^  was  placed 
in  the  attitude  of  a  plaintiff.  Upon  him  was  the  burden 
of  proving  the  justness  and  amount  of  his  demand.  K  the 
plaintiff  had  proceeded  with  his  action,  it  is  dear  that  the 
defendant  could  not  have  recovered  upon  his  set-off  witii- 
out  proofl  Upon  what  principle  does  the  withdrawal  of 
the  plaintiff's  claim  exonerate  the  defendant  from  the 
necessity  of  proving  his?  There  having  been  a  trial  inlhe 
justice's  court,  a  denial  of  the  defendant's  setoff  is  pre- 
sumed. Brock  V.  McmaM^  6  Iowa,  270 ;  Heath,  v.  CoUenr 
iack^  id.  490.  And  even  if  the  plaintiff,  in  respect  to  the 
defendant's  set-off,  is  to  be  considered  in  default,  still  the 
defendant,  in  order  to  recover  more  than  a  nominal  sum, 
must  prove  his  demand,  and  the  plaintiff  is  entitled  to 
cross-examine  his  witnesses.  JB.  dkM.  H.  R.  Co.  v.  ShanjOn 
6  Iowa,  464 ;  Loeber  v.  Ddahaye  dk  Co.^  7  id.  478. 

The  judgment  of  the  court  below  is 

Eeversed. 


8UPEEME  COURT  OP  IOWA, 


Tlt«  Bute  V.  B«iui«tt. 


Thb  Statx  t.  Bkknbtt  «2  eH. 

(Mmiul  Ibwi  ascutmbt:  stidbkce.  InaprofloeaUon  ag&tiiBtawlfa 
knd  her  psniDoiir  for  Adnlterj,  the  hns^wid  ia  ».  compeUmt 
witttMM  for  the  State,  uid  uot  disqualified  from  teatlfylDg  ag^ilnat 
the  wife. 

Apptejifrom  Zmn  Dit^rict  GovH. 

Fbidat,  Januabt  27. 

Ok  the  13th  day  of  Jnne,  1870,  Morgan  L.  Bennett,  the 
hnsband  of  Harriet  L.  Bennett,  filed  an  infonnation  before 
a  jnatice  of  the  peace  of  Linn  county  against  the  defend- 
ants, charging  them  with  the  crime  of  adnltei^. 

At  the  July  term  of  the  Linn  district  conrt  an  indict- 
ment was  returned  against  them  for  said  crime.  The 
defendants  each  pleaded  not  gnilty,  and  demanded  sepiir 
rate  trials.  Thereupon,  Harriet  L.  Bennett  being  placed 
npon  trial,  the  State  called  as  a  witness  Horgan  L.  Ben- 
nett, hnsband  of  stud  Harriet,  who  had  commenced  the 
proeecntiou,  filed  the  information,  been  examined  before 
the  grand  jmy,  and  whose  name  was  properly  indorsed  on 
the  back  of  the  indictment,  as  a  material  witness  on  the  part 
of  the  State.  The  defendant  objected  to  the  ^d  Horgan 
L.  Bennett  being  sworn  as  a  witness  on  the  part  <£  the 
State,  for  the  reason  that,  as  the  hnsband  of  Harriet  L.,  he 
was  by  law  diaqnalified  to  testify  agunst  her. 

The  objection  was  sustained.  The  defendant  being 
aoqnitted,  the  State  appeals. 

Senry  &  Connor,  Attomqr-GenOTal,  and  WUUaan  G. 
Thotr^mm,  District  Attorney,  for  the  State. 

I.  M.  Preston  c6  Son  for  the  appellee. 

Dat,  Ch.  J.  —  "  The  husband  or  wife  shall  in  no  case  be  a 
witness  for  or  against  the  other,  except  in  a  criminal  pro 
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oeeding  for  a  crime  committed  by  one  against  the  other.'' 
'Bev^  §  3983.  Is  the  adultery  of  the  wife,  in  such  sense,  a 
crime  committed  against  the  husband,  as  to  render  him, 
under  this  section,  a  competent  witness  against  her,  in  a 
criminal  prosecution-  for  the  offense  i  This  question  is  one 
of  first  impression.  Although  many  similar  cases  have 
been  before  this  court,  in  which  the  testimony  of  the  hus- 
band or  wife  was  admitted,  the  competency  of  such 
testimony  was  always  tacitly  conceded. 

The  law  so  &r  reirards  the  adultery  of  the  wife  as  a 
irime  against  the  h^  that,  if  helonld  diBoover  her 
fio/gramte  ddicto^  his  homicide  of  her  and  her  paramour 
would  be  lowered  to  the  grade  of  manslaughter.  The 
general  sense  of  mankind,  however,  considers  the  crime 
of  a  more  aggravated  character.  The  history  of  judicial 
proceedings  in  this  country,  of  late  years,  faQs  to  furnish 
an  instance  in  which  a  jury  has  found  the  homicide  of  the 
paramour  of  the  wife  fruilty  of  any  crime  at  all.  And 
^this  tendency  npontt^^partofjurors  to  override  the 
law  cannot  receive  judicial  sanction  yet  it  furnishes  con- 
vincing proof  of  the  £Etct  that  the  law  does  not  punish  the 
crime  of  adultery  in  a  manner  proportionate  to  the  magni- 
tude of  the  offense,  and  that  a  law,  not  in  accord  with  the 
common  feelings  and  sympathies  of  humanity,  cannot  be  en- 
forced. The  Bevision,  section  4347,  which  provides  that  no 
prosecution  for  adultery  can  be  commenced  but  on  complaint 
of  the  husband  or  wife,  leads  to  the  inference  that  the  offense 
is  rather  a  crime  against  the  partner  to  the  marital  relation 
than  against  society  in  general.  So  long  as  the  injured 
husband  or  wife  suffers  the  wrong  in  silence,  society, 
notwithstanding  the  injury  to  public  morals,  is  without 
redress.  The  prosecution  can  be  commenced  only  on 
complaint  of  the  husband  or  wife.  .  The  only  mode  of 
commencing  the  prosecution  is  by  becoming  a  prosecuting 
witness  before  the  grand  jury,  or  by  filing  an  information 
before  a  committing  magistrate.  When  a  preliminary  in- 
VoL.  XXXL— 4 
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formation  Ib  laid  before  a  magistrate  he  mtut  examine  the 
informant  or  prosecutor,  and  hay  witness  he  may  prodnce, 
and  take  their  affidavits  in  writing,  and  caose  eadi  affidavit 
to  be  subecribed  and  sworn  to  before  him,  by  the  person 
making  it.  The  affidavit  must  set  forth  the  fkcts  stated  by 
the  infonnant  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense,  and  the  guilt  of  the  person 
charged  therewith.  Bev.,  §§  4531, 4533.  The  informant 
assumes  the  attitude  of  a  witness  whether  he  institnte  Uie 
prosecution  before  the  gruid  jury  or  before  a  committing 
magistrate.  The  argument  whidi,  under  section  S983,  would 
deny  the  right  of  the  hnsband  to  testify  in  this  case, 
would  also  deny  his  right  to  commence  the  prosecution, 
either  before  a  committing  magistrate  or  the  grand  juiy, 
and  would  prove  too  much.  It  has  been  held  that  an  affi- 
davit of  a  miuried  woman  might  be  read,  on  an  application 
to  the  court  of  king's  bench  for  an  information  against 
her  husband  for  attempt  to  take  her  away  by  force  after 
articles  of  sepuntion.  In  reference  to  this,  Mr.  Justice 
Bdller  said  "  it  would  be  strange  to  permit  her  to  be  a 
witness  to  ground  a  prosecution,  and  not  afterward  to  be 
a  witness  at  the  trial.  11  Bull.  N.  F.  287 ;  1  FhilL  on 
Ev.  79. 

In  our  opinion  the  witness  was  improperly  excluded. 
As  the  defendant,  being  acquitted,  cannot  be  again  placed 
upon  trial,  we  can  do  no  more  than  express  our  conviction 
of  the  law. 

Bevereed 
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Smith  v.  Gaob  et  aZ. 

1«  Statata  of  liniitatioiui:  bffbot  of  dbfault:  yaoation  of  jin>G- 
1CB3IT.  When,  in  a  suit  upon  a  promiseorj  note,  it  appears  from 
the  fkce  of  the  petition  that  the  cause  of  action  is  barred  bj  the 
statute  of  limitations,  and  an  answer  is  filed  setting  up  that  plea, 
but  the  defendant  fails  to  appear  on  the  day  of  trial,  no  judgment 
can  be  properly  rendered  for  the  plaintiff  on  the  introduction  of 
the  note  alone,  and  in  the  absence  of  anj  proof  taking  the  case  out 
of  the  operation  of  the  statute. 

2. A  defendant,  against  whom  judgment  is  rendered  in  such  a 

case,  may  subsequentlj  appear  and  have  the  same  vacated  on 
motion. 

8. msw  TRIAL.    The  objection  that  such  motion  is  in  the  nature 

of  a  motion  for  a  new  trial,  and  should  have  been  made  within 
three  days  after  the  rendition  of  the  judgment,  is  waived,  unless 
made  in  some  form  at  the  time  of  the  filing  of  the  motion. 

Ajspeal/rom  Zee  Cwcvit  Cova*t 

FrIDAT,  jAiniABY  27. 

Tms  was  an  ordinary  action  on  a  promiflsory  note  made 
April  8, 1856,  by  Gharles  D.  Gage  and  J.  R  West,  for 
$150,  payable  to  Susan  F.  Smith,  or  bearer,  on  the  first 
day  of  June,  1856. 

The  petition  states  that,  ^^  although  the  note  appears  upon 
its  face  to  be  barred  by  the  statute  of  limitations,  yet  that 
the  note  is  still  justly  due,  and  the  debt  still  justly  sub- 
sists, as  plaintiff  can  and  will  make  appear  from  the 
answer  of  defendants  or  their  testimony  on  the  trial  of  this 
action."  And  further,  ^^  that  since  the  time  this  note  was 
given,  defendant  0.  D.  Gage  has  resided  out  of  the  State 
of  Iowa  for  four  years." 

The  defendant  Gage  answered,  and  among  other  things 
denied  that  since  the  time  the  note  was  given  he  has 
resided  out  of  the  State  for  four  years,  and  avers  that  long 
before,  and  ever  since  the  date  of  the  note,  he  has  resided 
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in  Lee  county,  Iowa,  where  hie  home  has  continaed  to  be 
from  1852  to  the  present  time.  He  also  pleads  that  he  pud 
the  note  on  or  aboat  June,  1856,  at  or  before  the  time  the 
same  became  due,  and  he  pleads  the  statute  of  limitations. 

There  was  no  service  of  notice  on  the  other  maker  of 
Ihe  note. 

On  the  25th  day  of  November,  1869,  the  cause  was 
reached  for  trial,  and,  in  the  absence  of  the  defendant  and 
of  his  attorney,  and  witiiont  any  other  evidence  than  the 
note  sued  on,  the  court  rendered  a  judgment  for  plaintiff 
for  the  amount  of  the  note  and  interest. 

On  the  29th  day  of  Kovember  the  defendant  made  an 
application  to  set  aside  the  judgment,  to  which  application 
the  plaintiff,  on  the  1st  day  of  December,  1869,  replied. 
On  the  3d  day  of  December,  1869,  the  defendant,  by  leave 
of  the  court,  filed  an  amended  motion  or  application  to 
set  aside  the  judgment,  stating  more  fully  the  grounds  of 
the  application,  and  supported  by  his  own  oath  and  the 
affidavit  of  his  attorney.  The  plaintiff,  by  her  attorneys, 
asked  and  obtained  a  continuance  of  the  application  until 
the  next  term  of  the  court,  and  at  said  term,  on  the  1st 
day  of  March,  1870,  filed  an  answer  forming  an  issue, 
upon  which  a  trial  was  had  before  the  court,  and  an  order 
made  sotting  aside  the  judgment  and  ordering  a  new  trial, 
to  which  plaintiff  excepted. 

The  judge  who  tried  the  canee  made  the  following  cer^ 
tificate : 

"BnBUi  T.  Smith  1 
C.  D.  Qage.      ) 

TAOnOS   TO  BBT  AfflDB  JDSOHBST. 

"  The  judgment  in  sud  cause  was  obtained  by  offering 
in  evidence  the  note  only,  merdif  showmg  U  to  the  court; 
it  was  not  read,  nor  was  the  court  informed  by  the  plaintiff 
or  his  (her)  attorney  that  said  note  showed  on  its  fece,  that 
it  was  barred  by  the  statute  of  limitations ;  nor  was  the 
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conrt  advised  of  the  issue  made  bj  the  pleadings  in  said 
cause,  but  the  court  believed  that  the  said  note  showed  on 
its  face  a  good  subsisting  cause  of  action ;  that  said  cause 
was  regularly  called  on  Uie  day  it  was  assigned  for  trial, 
and  the  plaintiff,  by  her  attorney,  asked  for  judgment ; 
that  no  one  appearing  to  represent  defendant,  the  court,  on 
its  own  motion,  passed  the  case,  until  the  next  day  after 
the  opening  of  court  after  dinner,  when  the  case  was  again 
called ;  thereupon  the  plaintiff's  attorney  asked  for  judg- 
ment, which  was  rendered  under  the  circumstances  above 
stated. 

"  Maboh  1, 1870 —  John  B.  Dbayeb,  Ovromt  Judge  : 
^  By  consent  of  parties  this  statement  is  to  be  considered 
part  of  the  record  in  this  case. 

John  B.  Dbayeb,  Clin*<ymt  JudgeP 

From  the  order  of  the  court  setting  aside  the  judgment 
the  plaintiff  appeals. 

McCra/ry^  Miller  dk  McCru/ry  for'the  appellant. 
OHmore  <b  Andereon  for  the  appellee. 

MiLLHB,  J. —  I.  It  is  perfectly  manifest  that,  in  the  fiu^e 

of  the  answer  of  Gage,  no  judgment  could  be  legally 

L  statotb  of  rendered  for  the  plaintiff  without  proof  that  he 

«^o?de?*^*d  resided  out  of  the  State  as  averred  in 

S^n'orMg-  plaintiff's  petition.    It  is  conceded  that  no 

™*^*'  evidence  of  this  fisict  was  offered. 

The  note  on  its  face  was  barred  by  the  statute  of  limita- 
tions. No  recovery  could  be  had  thereon  without  proof  of 
one  or  the  other  of  the  two  facts  alleged  in  the  petition  to 
take  the  case  out  of  the  operation  of  the  statute,  viz.,  proof 
by  defendant  in  his  pleading  or  by  his  testimony  as  a 
witness  that  the  debt  still  justly  subsisted,  or  proof  that 
the  defendant  had  resided  out  of  the  State  as  was  alleged. 


\ 
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Both  of  these  facts  were  denied  by  defendant  in  his 
answer.  No  recovery,  therefore,  was  lawful  or  proper 
without  some  eyidence  of  the  defendant's  absence  from  the 
State. 

n.  It  is  urged  by  appellant  that  the  application  of 
appellee  is  in  tiid  nature  of  a  motion  for  a  new  trial,  and 

should  have  been  made  within  three  days  after 
a— newtriaL  ^^  rendition    of  the  judgment.     Whether 

this  position  be  correct  or  not,  the  appellant  is  not  in  a 
situation  to  take  advantage  of  it.  When  the  first  motion 
was  made  by  appellee  to  set  aside  the  judgment,  if  liable  to 
this  objection,  the  appellant  should  then  have  moved  to 
strike  it  from  the  files  for  the  reason  that  it  was  not  made 
in  time,  or  in  some  form  made  the  objection  at  that  time. 

Thi.  ™  no.  d»..,  .a  the  eontt^  V^^  ^  - 
answer  'denying  the  £icts  stated  in  the  motion  and  denying 
its  sufficiency,  and  when  the  cause  came  on  for  hearing  on 
the  motion  at  the  November  term,  1869,  ^^  the  plaintifT 
desiring  to  take  the  depositions  of  the  defendant  and  his 
attorney,  it  was  agreed  by  the  parties  and  ordered  by  the 
court  that  the  motion  should  be  continued,"  and  it  was 
continued  for  that  purpose.  At  the  March  term  of  the 
court  the  plaintiff  for  the  first  time  suggested,  in  her  answer 
to  the  amended  motion,  as  it  is  called,  that  it  should  have 
been  made  within  three  days  after  the  rendition  of  the 
judgment  By  fiuling  to  make  the  objection  at  the  proper 
time  and  in  the  proper  manner  she  has  waived  it.  We  do 
not  hold  that  the  objection  would  have  been  good  if  so 
made,  nor  do  we  hold  that  it  would  not. 

The  showing  made  by  the  defendant  in  the  court  below 
made  it  the  manifest  duty  of  the  court  to  set  aside  the 
judgment.    The  order  is 

Affirmed. 
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Wassbjs  y.  Hsnly  eC  oL. 

1.  OoKpocatioQ  nnuiioipal!  stbbbtb:  change  of  gbadb.  llie  patting 
of  macftdamizing  material  upon  a  street  of  a  dtj,  althongh  it  may 
elevate  the  surface,  is  not  a  change  of  the  grade. 

PAYiNe  AHD  haoadahizing:  guttebs.    Authority  in  a  dtj 

charter  to  "  pave  "  the  streets  of  the  city  confers  power  to  macadam- 
ise them  and  to  provide  for  their  proper  drainage  hy  the  construc- 
tion of  gutters.  The  word  "  pave  "  includes  the  usual  means  to 
cover  the  streets  with  stone  or  hrick  so  as  to  make  a  convenient  sur- 
face for  traveL 

8IDBWALK8.    Authority  given  to  a  city  to  require  abutting 


%. 
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lot  owners  to  pave  the  streets,  includes  authority  to  require  them 
to  build  sidewalks. 

4. COST  OF  FATING :  CITY  WARRANTS.    Where  a  city  is  required 

to  pay  more  in  dty  warrants  on  account  of  their  depreciation  than 
it  would  have  to  in  cash,  for  the  paving  of  streets  of  the  dty,  the 
ultimate  cost  of  which  is  chargeable  against  the  abutting  lots,  such 
fact  will  not  affect  the  right  of  the  dty  to  enforce  the  collection  of 
an  assessment  against  the  lots  for  the  full  amount  paid. 

5.  PAVING  AT  COST  OF  ABUTTING  LOTS :   CONSTITUTIONAL  LAW. 

It  is  competent  for  the  legislature  under  our  State  constitution  to 
authorize  munidpalities  to  require  the  streets  to  be  paved,  and  the 
cost  thereof  assessed  upon  the  abutting  lots. 

0. PRIOR  CHARTERS.    It  was  not  intended  by  article  8,  section  1, 

of  the  new  constitution  to  repeal  charters  of  dties  granted  by  the 
legislature  prior  to  the  adoption  of  the  constitution. 

Appeal  from  General  TenUy  Seventh  IHe^riot  {ClmUm 

Cawmty). 
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Feidat,  Januaby  27. 

AonoN  in  chanceiy.  The  petition  represents  that  plain- 
tiff  is  the  owner  of  lot  1,  block  6,  and  lot  8,  in  block  4, 
sitnate  npon  Main  street,  in  the  city  of  Lyons ;  that  on  the 
14th  day  of  May,  1867,  certain  ordinances  were  passed  by 
the  city  requiring  Main  street,  or  the  part  thereof  upon 
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which  the  plaintiff's  lots  are  located,  to  be  graded,  macad- 
amized, and  gutters  along  the  same  to  be  constmcted  by 
the  owners  of  the  lots  abatting  upon  the  street  bo  improved ; 
that  by  another  ordinance,  enbeeqnenUy  passed,  the  owners 
of  the  same  lots  were  required  to  constmct  a  new  sidewalk 
along  their  respective  lots  to  be  of  greater  width  than  the 
old  one ;  that,  imder  these  ordinances,  the  improvements 
required  were  to  be  constructed  by  the  lot  owners  within 
a  time  fixed  by  the  ordinances,  and,  in  de&nlt  thereof^  the 
work  was  to  be  done  by  the  city,  and  the  cost  thereof  was 
to  be  assessed  as  a  special  tax  against  the  lots,  which  were 
to  be  sold  in  case  of  the  non-payment  of  the  tax ;  that  the 
work  of  macadamizing,  constmcting  gutters,  and  putting 
in  curbstoneB  upon  the  street  adjacent  to  plaintiff's  lota 
was  done  by  the  city  at  an  outlay,  as  claimed  by  the  city, 
of  $965.17,  which,  together  with  interest  and  coets  of  col- 
lection at  five  per  centmn  added  thereto,  making  a  total 
of  $1,062.02,  has  been  assessed  as  a  special  tax  upon  plain- 
tiff's lots,  uid  the  defendant,  Henley,  who  is  the  city  col- 
lector, is  about  to  sell  the  lots  for  the  purpose  of  enforcing 
the  collection  <^  eaid  asaesament ;  that  the  cit^  also,  under 
the  ordinance  last  referred  to,  constmcted  a  sidewalk  upon 
the  street  along  lot  8,  block  4,  at  the  alleged  cost  of 
$157.13,  and  that  sum,  with  interest  and  five  per  cent  for 
the  costs  of  collecting,  amoanting  in  the  aggrc^te  to 
$165.39,  has  been  asseBaed  against  the  lot  as  a  spedal  tax, 
and  steps  have  been  taken  to  enforce  it£  collection  by  the 
aale  of  the  property.  The  petition  further  charges  that  the 
actual  cost  of  the  improvements  as  done  by  the  city  was 
twenty-five  per  centum  lees  than  the  sum  asBcesed;  the 
unount  of  twenty-five  per  centum  npon  the  actual  cost 
being  added  in  order  to  make  city  warrants,  in  which  pay- 
ments were  made  for  the  work,  equ^  to  cash. 

The  several  assessments  above  mentioned  are  alleged  to 
be  illegal,  and  then:  enforcement  is  prayed  to  be  enjoined 
upon  tiie  following  grounds :    The  grade  of  Main  street, 


DEOEMBEE  TERM,  1870.  33 


Warren  v.  Henlj. 


\dth  other  streets  of  the  city,  was  established  by  the  proper 
city  authority  in  the  year  1857,  and  in  the  year  1860  or 
1862,  this  street  was  graded,  filled  and  excavated,  and  a 
sidewalk  built  thereon  along  that  part  where  plaintiff's 
lots  are  situated.  In  June,  1866,  an  ordinance  of  the  city 
was  passed  establishing  the  grades  of  Main  and  other 
streets.  It  is  alleged  that  this  ordinance  changes  the 
grade  from  that  established  in  1857;  that  the  work  for 
which  the  assessment  complained  of  is  levied  was  done 
in  conformity  to  the  grade  established  in  1866,  and  Uiat 
this  latter  ordinance  was  not  passed  upon  the  petition  of 
the  owners  of  two-thirds  of  the  property  upon  each  side  of 
the  street,  as  provided  by  §  19,  ^  11  of  the  city  charter. 

In  1862,  plaintiff  built  a  sidewalk  along  lot  8,  block  4, 
which  he  alleges,  in  1867,  was  torn  up  by  the  city,  the 
materials  converted  to  its  use,  and  a  new  one  constructed. 
It  is  alleged  in  the  petition  that  the  lots  in  question  are 
assessed,  for  the  purpose  of  city  taxation,  at  the  value  of 
$1,000,  while  the  total  amount  of  the  assessment  com- 
plained of  is  $1,237.41.  It  is  finally  averred  in  the  peti- 
tion that  the  several  assessments  were  made  without 
authority  of  law  and  in  violation  thereof  and  of  the  consti- 
tution of  the  State,  and  an  injunction  is  prayed  for  restrain- 
ing the  city  and  its  officers  from  enforcing  the  collection 
of  the  tax.    A  preliminary  injunction  was  allowed. 

The  answer  admits  that  the  work  of  macadamizing  and 
constructing  gutters  and  sidewalks  was  done  by  the  city, 
under  the  ordinance  of  1867,  in  defeult  of  the  plaintiff 
performing  the  work,  and  in  accordance  with  the  provis- 
ions of  the  ordioance.  It  denies  that  the  ordinance  of 
1866  in  &et  changed  the  grade  of  the  street,  but  avers  that 
there  was  no  established  grade,  as  shown  by  the  records  of 
the  city,  and  that  the  gnuie,  as  fixed  by  the  ordinance  of 
1866,  conformed  to  the  grade  of  Main  street  as  it  then 
existed ;  that  the  macadamizing  done  under  the  ordinance 
of  1867  in  no  manner  interfered  with  the  grade  of  the 
Vol.  XXXI.—  6 
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street,  farther  than  the  removal  of  sufficient  earth  to  admit 
the  stone,  so  that,  when  the  work  was  completed,  the  street 
wonld  be  of  the  same  grade  it  was  before  the  macadamiz- 
ing. The  answer  alleges  that  the  sidewalk  built  by  plaintiff 
was,  when  the  new  one  was  put  down  by  the  dtjr,  in  such 
a  dilapidated  condition  that  it  was  proper  for  llie  city  to 
require  a  new  one — the  street  being  one  of  the  main 
thorough&res  of  the  city.  All  material  allegations  of  the 
petition,  as  to  the  illegality  and  irregularity  of  the  action 
of  the  city  in  the  premises,  are  denied.  The  city,  in  an 
answer,  abandons  all  claim  to  collect  the  five  per  centum 
added  to  the  assessment  to  cover  costs  of  collection. 

A  motion  waa  made  in  the  district  court,  supported  by 
affidavits  and  Uie  answer,  to  dissolve  the  injunction.  Affi- 
davits sustaining  the  allegations  of  the  petition  were  filed 
by  plaintiff.  The  motion  was  sustained  and  from  this 
ruling  plaintiff  appeals. 

W.  E.  Leffmgwdl  for  the  appellant. 
A.  jff.  Cotton  for  the  appellee. 

Beck,  J.  —  The  several  grounds  of  objection  relied  upon 
by  appellant's  counsel  will  be  considered  in  the  order  in 
which  they  are  found  in  his  brief. 

I.  It  is  claimed  that  the  grade  of  the  street  upon  which 
plaintiff's  lots  are  situated,  having  been  established  by  the 
1.  Corpora-  city  in  1867,  cannot  be  changed  or  altered  ex- 
cipal:  streets:  cept  upon  the  petition  of  the  owners  of  two- 
^de!*  ^  thirds  in  value  of  the  property  on  both  sides 

of  the  street  where  the  change  is  desired.  Such  is  the 
provision  of  the  charter  of  the  city.  Acts  Twelfth  Gen. 
Assembly,  chap.  91,  §19, 1[11.  The  effect  of  this  pro- 
vision of  the  charter  is  properly  expressed  by  plaintiff 
in  language  of  the  following  purpcHtc  That  to  authorize 
the  city  to  ch^mge  or  alter  an  established  grade,  it  must  be 
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asked  for  by  the  prescribed  number  of  property  holders 
upon  the  street.  But  the  facts  of  the  case  do  not  authorize 
the  application  of  this  provision.  It  does  not  sufficiently 
appear  that  the  grade  was  ever  properly  established  before 
the  ordinance  of  1866.  A  survey  was  authorized  by  a 
resolution  of  the  city  council  in  1856,  and  in  1857  the 
counsel,  by  resolution,  adopted  a  survey  reported  by  the 
engineer.  But  what  that  survey  was,  or  what  was  the 
character  of  the  grade  adopted,  does  not  appear,  in  fact  it 
is  shown  that  no  record  is  found  in  the  archives  of  the 
city.  Admitting,  however,  that  the  grade  was  then  estab- 
lished, it  very  clearly  appears,  from  the  evidence  before  us, 
that  the  ordinances  of  1866  and  1867  made  no  change  of 
the  grade  of  the  streets,  as  they  were  thus  found.  ^  It  is 
claimed  that  the  city  council,  in  1860  or  1862,  caused  the 
street  to  be  graded  to  correspond  with  the  grade  of  1857. 
If  that  be  so,  it  is  quite  clear  that  the  improvements  made 
in  1867  caused  no  change  in  the  grade,  for  the  macadamiz- 
ing was  done  upon  the  surface  of  the  street,  as  it  was  then 
found,  which,  according  to  the  evidence,  was  the  grade  as 
established  in  1857,  if  one  was  then  established.  The  ma- 
terial used  for  macadamizing  raised  the  street  about  twelve 
inches.  This  was  the  only  change  that  can  be  claimed, 
but  it  cannot  be  considered  an  alteration  of  the  grade,  for 
we  wai  presnme,  in  the  absence  of  any  proof  to  the  contrary, 
that  the  surfSEice  of  the  street  was  left  at  the  proper  grade 
line  to  receive  the  material.  At  all  events  the  evidence 
is  not  sufficient  to  justify  the  conclusion  that  there  was  in 
&ci  a  change  of  the  grade,  if  one  was  established  in  1857. 
II.  It  is  urged  that  the  charter  bestows  no  power  upon 
the  city  to  macadamize  its  streets,  or  to  construct  gutters  and 
t. — paTiDff  put  in  curbstones,  and  assess  the  cost  upon 
iziiic:gutten.  the  abutting  lots.  It  authorizes  the  city  to 
cause  the  streets  and  alleys  ^^  to  be  paved,  and  pavements 
to  be  repaired  "  by  the  owners  of  the  abutting  lots,  and,  in 
case  of  their  &ilure  so  to  do,  to  assess  the  cost  of  the  im- 
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provement,  after*  it  has  been  done  by  the  city,  upon  such 
lots,  which  may  be  sold  therefor  as  for  a  tax.  Does  the 
authority  to  pave  the  streets  of  a  city  authorize  their  im- 
provement by  macadamizing,  and  the  construction  of  gutters 
and  the  putting  in  of  curbstones?  The  word^a^;^,  as  ueted 
in  this  connection,  must  be  understood  in  its  common 
acceptation.  When  used  in  reference  to  streets  or  roads  it 
means  "  to  cover  with  stone  or  brick  so  as  to  make  a  level' 
or  convenient  surface  for  horses,  carriages  or  foot  pas- 
sengers."—  (See  Webster's  Dictionary)^  It  has  no  ref- 
erence to  the  manner  of  depositing  the  material  used, 
whether  the  stone  be  broken  and  spread  tipon  the  street, 
or  whether  it  be  unbroken  and  regulary  laid  down,  the  street 
in  each  case  is  paved.  The  word  expresses  the  act  of 
covering  with  stone,  and  will  describe  vcshat  is  usually 
understood  by  the  term  "  macadamizing,"  as  well  as  other 
methods  of  preparing  the  surface  of  the  street  with  stone 
or  brick.  3iacadamizing  is  a  peculiar  manner  of  paving ; 
a  street  constructed  in  that  way  may  be  said  to  be  paved. 

For  the  same  reasons,  the  term-  pa/ve  will  apply  to  and 
describe  the  construction  of  gutters.  In  making  streets,  it 
is  necessary  to  construct  them  so  that,  by  proper  drainage, 
the  water  wiU  be-  carried  away.  A  part  of  the  street  is 
properly  prepared  for  that  purpose,  and  is  called  the  gutter. 
It  is  paved — covered  with  stone,  and  is  a  part  of  the  street. 
The  fEict  that  the  stone  is  deposited  in  a  manner  different 
from  that  on  the  i*est  of  the  street,  does  not  deprive  it  of 
the  character  of  ^  pavement,  nor  require  it  to  be  regarded 
as  no  part  of  the  street.  The  curbstones  are  necessary  in 
order  to  secure  the  gutters,  and  are,  in  this  view,  a  part  of 
the  pavement  of  the  street.  These  views  are  sustained  by 
the  following  cases :  B.  <&  JU.  R,  Co.  v.  Spearman  et  al.y 
12  Iowa,  112 ;  £itell  v.  BaUy  20  id.  282 ;  McNaman^a  v. 
Eatis,  22  id.  246. 

III.  It  is  further  claimed,  that  the  charter  of  the  city, 
authorizing  the  paving  of  the  streets  by  the  city  in  the 


DECEMBEE  TERM,  1870.  37 

Warren  v.  Henly. 

j^ Bid^      manner  above  stated,  conferred  no  power  upon 

^^'■""'  the  city  council  to  require  the  building  of 

sidewalks  and  to  assess  their  cost  upon  the  adjacent  lots. 

A  sidewalk,  so  called,  is  a  part  of  the  street.  The  fact 
that  it  is  exclusively  reserved  for  foot  passengers,  and  is 
usually  paved  and  constructed  in  a  manner  different  from 
other  parts  of  the  street  used  for  horses  and  vehicles,  does 
not  require  it  to  be  regarded  a^  no  part  of  the  street.  The 
convenience  of  the  public  may  require  it  to  be  paved  in  a 
manner  different  from  other  part^  of  the  street,  and,  in  a 
measure,  to  be  kept  separate  therefrom.  It  is,  neverthe- 
less, a  part  of  the  street,  and  may  be  paved  with  brick  or 
stone,  under  the  same  authority  which  authorizes  the  im- 
provement of  the  rest  of  the  street.  See  B.  do  M.  H.  JS. 
Co.  V.  Spearman  et  dL,^  Buell  v.  BaH^  supra. 

IV.  The  city,  in  payment  for  the  work  done,  the  cost  of 
which  is  assessed  against  plaintiff's  lot,  gave  its  treasury 
4^  — cost  of  warrants  in  amounts  exceeding  the  cash  value 

pftvinATs  city 

warrants.  of  the  work  by  twenty  five  per  centum.  This 
was  done  because  the  value  of  the  warrants  was  in  that  pro- 
portion less  than  par.  It  is  claimed  that,  by  this  arrange- 
ment, the  dty  seeks  to  exact  from  plaintiff  an  amount 
greater  than  the  actual  cost  of  the  work.  The  hardship 
which  this  imposes  upon  plaintiff  is  more  in  appearance 
than  in  reality.  "We  gather  from  the  record  that  payment 
could  have  been  made  by  the  plaintiff  in  the  warrants  of 
the  city,  upon  the  assessment  made  against  him.  The  war- 
rants could  have  been  obtained  by  the  plaintiff  at  a  discount 
equal  to  what  the  city  allowed  to  those  receiving  them  in 
payment  for  the  improvements.  But,  without  giving 
weight  to  this  view,  we  are  of  the  opinion  that  plain- 
tiff is  not  entitled  to  relief  on  account  of  the  alleged  pay- 
ment of  the  city  in  excess  of  the  actual  cost  value  of  the 
work.  The  city  is  charged  with  the  duty  of  determining 
the  amount  to  be  paid  in  such  cases.  In  the  exercise  of 
its  ]>ower,  it  determined  upon  the  amount.     It  is  not 
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charged  or  proved  that  this  detennination  was  fraudulently 
procured,  or  was  the  result  of  negligence  or  any  improper 
practice  on  the  part  of  the  city.  It  is  explained  upon  the 
ground  that  it  was  rendered  necessary  by  the  financial  con- 
dition of  the  city.  Under  these  circumstances,  we  are  of  the 
opinion  that  the  act  of  the  city  complained  of  should  not 
affect  its  right  to  enforce  the  assessment.  This  conclusion 
will  appear  more  equitable  when  it  is  remembered  that  the 
plaintiff,  by  the  payment  of  the  assessment  in  cash  at  the 
completion  of  the  work,  or  by  causing  the  construction  of 
the  improvement  himself,  would  have  relieved  the  city 
of  the  necessity  of  paying  therefor  in  its  depreciated  treas- 
ury warrants. 

It  is  objected  that  the  city  is  not  authorized  to  add  a  pen- 
alty of  five  per  centum  for  the  collection  of  the  assessment. 
The  defendants  abandon  all  claim  to  the  enforcement  of 
this  penalty,  and  consent  that  plaintiff  be  relieved  there- 
from. "We  need  not,  therefore,  consider  the  question 
presented  by  this  objection. 

V.  Upon  the  question  presented  in  this  case,  involving 
the  constitutionality  of  the  city  charter,  so  far  as  it  con- 
&.  — paTioff  at  fers  the  power  upon  the  city  to  assess  the  cost 

cost  of  abu^         i»  •  -I         1         •         1 

ting  loto:  con-  of  pavm^;  Streets  upon  the  abuttmic  lots,  we 

•tltutlonal         1  1.   J        vxxi    j-a5     u    •  .    .  ^ 

law.  have  had  no  uttle  difficulty  m  amvmg  at  a  con- 

clusion satisfiictory  to  all  the  members  of  the  court.  The 
point  has  been  considered  by  the  different  justices  who 
have  occupied  this  bench  since  the  cause  was  submitted, 
and,  while  there  has  been  diverse  views  upon  the  question, 
a  majority  concurred  in  the  line  of  argument  and  conclu- 
sion whidi  I  am  about  to  announce.  These  views  have 
the  concurrence  of  the  justices  now  constituting  this  bench, 
and,  while  some  of  them  are  willing  to  rest  the  conclusion 
arrived  at  upon  a  course  of  reasoning  different  from  the 
one  I  present,  they  are  satisfied  with  the  results  reached 
in  the  following  discussion. 

I  am  unable  to  support  our  conclusions  upon  this  point 
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on  the  reasoning  of  the  authorities  within  my  reach.  Mj 
mind,  however,  is  satisfied  with  the  coarse  of  argument, 
which  I  will  briefly  announce. 

The  power  in  question,  in  my  opinion,  is  derived  from 
the  right  of  taxation,  and  not  from  the  right  of  eminent 
domain,  nor  is  it  derived  from  the  police  authority  of  the 
dty. 

I  know  of  no  restrictions  upon  the  power  of  taxation 
except  these  two : 

1.  Taxes  must  be  for  objects  that  are  public  in  their 
nature.  It  is  admitted  on  all  hands  that  the  paving  of  a 
street  is  a  public  object 

2.  They  must  be  uniform.  By  this  I  understand  that 
they  must  not  be  imposed  alone,  nor  imequally,  upon  par- 
ticular individuals  or  classes.  This  rule,  however,  I  under- 
stand, is  applicable  generally  to  the  jprmciple  or  plcm  of 
taxation,  and  not  to  specific  or  particular  taxes.  It  means 
that  all  individuals  and  all  classes  shall  be  uniformly  taxed. 
It  does  not  mean  that  certain  particular  taxes,  as  income 
taxes,  licenses,  specific  taxes  upon  certain  property  used  as 
instruments  of  profit,  or  articles  of  luxury,  shall  be  pro- 
hibited. These  are  not  uniform  in  one  sense ;  that  is,  all 
do  not  pay  them.  They  are  and  must  be  uniform  in 
another  sense;  that  is,  all  possessing  particular  incomes, 
exercising  certain  business,  and  owning  the  specified  prop- 
erty, must  be  subject  to  the  same  tax.  They  are  again  not 
uniform  in  another  sense,  for  under  them  the  burden  of 
taxation  is  not  uniformly  borne.  All  incomes  may  not  be 
taxed ;  those  of  a  certain  amount  may  be  exempt ;  licenses 
may  not  be  imposed  upon  the  exercise  of  aU  branches  of 
business,  and  aU  articles  of  property  used  for  profit  or  lux- 
ury may  not  be  specifically  taxed.  The  rule  means  that  all 
individuals  and  all  classes  must  contribute  uniformly  with 
like  individuals  and  like  classes  to  the  burden  of  taxation. 
The  manner  of  imposing  this  burden  must,  of  necessity, 
be  left  to  the  discretion  of  the  legislative  branch  of  the 


I  SUPREME  COURT  OP  IOWA, 

Wkiren  v.  Heulj. 

-3mment.  That  a  tax  or  a  system  of  taxation  maj  not 
'  equally  npon  all,  when  weighed  in  the  nicest  balance 
iquity  and  jnstice,  is  no  reason  for  holding  that  it  con- 
s  with  the  fundamental  and  essential  rule  under  consid- 
ion.  Suph  a  resnlt  is  inevitable  from  the  nature  of 
gs,  for  it  is  practically  impossible  so  to  form  a  system 
axation  that  all  will  equally  bear  the  burden  imposed. 

know  from  experience  such  to  be  the  fact,  and  it  Is 
ecessary  to  cite  instances,  or  enter  into  an  examination 
Brious  Bystems  of  taxation,  in  order  to  sustain  this 
>OBition. 

1  my  opinion,  in  the  exercise  of  the  power  of  taxation, 
special  participation  in  the  benefits  of  a  particular  tax, 
the  part  of  the  tax  payer,  has  nothing  to  do  with  the 
;t  to  impose  the  tax.  A  special  tax  may  go  into  the 
sary  for  the  general  purpose  of  the  government  levying 

The  identical  revenue  thus  collected  may  be  need 
purposes,  from  which  the  tax  payers  of  whom  it  was 
ived  derive  directly  no  benefit,  and  others,  paying  not 

cent  of  the  special  tax,  are  solely  benefited  in  its  dis- 
jement.  No  objection,  therefore,  can  be  raised  to  a 
tific  tax  based  upon  the  application  of  the  money  real- 
.  therefrom.  It  is  true,  however,  that  taxation  is  better 
ported,  according  to  our  ideas  of  equity  and  justice, 
in  the  proceeds  thereof  are  appropriated  to  the  direct 
sfit  of  the  tax  payer. 

a  the  case  before  us  the  city  may,  and  it  is  required  to, 
e  the  streets.  To  do  this  it  may  levy  taxes.  All  the 
etfi,  however,  may  not  need  paving;  and  it  would  be 
Jensome  and  perhaps  ruinous  to  pave  all  of  them, 
le  particolar  streets  ought  this  year  to  be  paved ;  as  the 

and  its  business  increases,  others  onght  to  be  paved  next 
r,  and  so  on.  Now  it  is  not  denied  that  the  paving  of 
I  street,  as  it  is  required,  is  a  public  benefit.  ^  That  it  is 
equal  benefit  to  each  citizen  cannot  be  claimed.  But 
;  it  is  such  a  public  purpose  that  each  citizen  may  be 
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taxed  therefor,  cannot  be  doubted.  If  they  are  paved  by 
a  general  tax,  the  burdens  and  benefits  will  not  be  equally 
borne  and  received.  If  each  street  is  paved  by  a  special 
tax  on  the  abutting  lots,  it  may  also  be  admitted  that  the 
burdens  and  benefits  are  not  equally  distributed.  The 
same  difficulty  exists  in  each  case.  When  we  contemplate 
the  case  of  a  single  street,  or  a  single  block,  the  manner  of 
specific  taxation  upon  abutting  lots  may  appear  to  impose, 
more  unequally  the  burden  in  relation  to  the  benefits,  but 
when  we  take  in  view  the  fact  that  aU  the  streets  of  the  city, 
so  &r  as  the  public  good  demands,  are  to  be  paved  in  the 
same  way,  we  see  at  once  that  the  burdens  are  more  equally 
distributed.  The  lots  on  one  street  may  not  be  taxed  this 
year,  but  they  will  be  next,  or  when  the  public  good 
requires  it.  In  due  time  they  must  bear  their  proper  bur- 
den. If  the  public  good  never  requires  it,  all  that  can  be 
said  is,  that  the  tas  payer  is  relieved,  because  the  public 
interest  does  not  demand  the  expenditure  of  revenue  real- 
ized from  such  tax.  In  this  view  the  system  is  equitable 
and  just.  I  do  not  claim  that  this  is  perfectly  so ;  I  know 
that  it  is  not.  But,  as  I  have  before  pointed  out,  no  system 
in  my  opinion  is,  or  can  be.  But  it  approximates  a  just  dis- 
tribution of  the  burden,  and  is  as  near  thereto  as  the  sys- 
tem of  general  taxation  for  such  public  improvements  can 
attain. 

A  still  further  thought  will  make  it  appear  in  its  general 
operation  just  and  equal.  City  lots,  if  this  be  the  general 
system  of  making  improvements,  will  be  valued  in  view 
of  the  system.  Owners  will  buy,  sell  and  hold  under  it, 
accommodating  themselves  to  its  requirements.  Values 
and  rents,  both  of  improved  and  unimproved  property, 
will  be  controlled  by  it,  and  the  system  will  thus  practi- 
cally operate  justly.  There  may  be  cases  of  apparent 
hardship,  when  lots  must  be  cut  down  or  filled  up,  conse- 
quent upon  grading,  at  a  cost  exceeding  their  value.  But 
if  this  be  the  law  of  the  city,  as  it  is  under  the  charters  of 
Vol.  XXXI,— 6 
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most  of  the  cities  of  the  State,  such  lots  will  be  valued  in 
view  thereof.  This  we  know  to  be  practically  the  result 
in  such  cases.  These  cases  of  hardship  would  exist  too,  if 
the  grading  was  done  by  a  general  tax ;  the  only  differ- 
ence would  be  in  the  amount  of  taxes  to  be  paid  by  the 
lot  owner.  But  no  legal  rule  can  avoid  every  conceivable 
hardship ;  there  are  eases  of  misfortune  against  which  the 
law  cannot  provide. 

I  find  no  support  for  my  conclusion  upon  the  ground 
that  the  tax  may  be  sustained  because  the  property  is  bene- 
fited by  the  improvement.  The  property  holder  has  a 
right  to  determine  whether  he  will,  or  will  not,  enjoy  cer- 
tain benefits.  The  ci;ty  cannot  determine  that  question  for 
him,  and  tax  him  in  order  to  bestow  them  upon  him.  I 
base  my  conclusion  upon  the  simple  ground  that  the  ob- 
ject of  the  taxation — the  improvement  of  the  streets — 
is  a  public  object,  which  will  support  it ;  that  the  system 
of  taxing  the  abutting  lots,  in  its  practical  application,  se- 
cures such  a  just  and  fair  distribution  of  the  burden  as  to 
be  within  the  rule  requiring  uniformity  of  taxation. 

In  many  of  the  cases,  where  the  authority  is  sustained, 
it  is  based  upon  the  idea  that  it  is  authorized  on  account 
of  the  benefits  derived  by  the  owner  from  the  improve- 
ment. Certain  New  York  cases  support  the  power  on  this 
ground,  holding  that  the  cost  of  improvement  of  a  street 
may  be  assessed  to  those  in  the  neighborhood  benefited 
thereby.  Ths  People  v.  The  Mayor  cmd  (My  of  Brooh- 
h/n,  4  N.  Y.  419 ;  I/imngston  v.  ^ew  Yarky  8  Wend.  85. 
The  same  doctrine  is  recognized  and  followed  in  Pennsyl- 
vania. MoMasters  v.  Commoivwealthy  3  Watts,  292 ;  -Eo- 
tension  of  Ha/ncooh  Streety  6  Harris,  26.  So  in  several 
other  States.  HiU  v.  Higdoriy  5  Ohio  (N.  S.)  243 ;  Oodr 
dard  petitiony  16  Pick.  604 ;  Oarrett  v.  OUy  of  St.  Ixmisy 
25  Mo.  505  ;  Anderson,  v.  Kerriy  14  Ind.  199 ;  Creighton 
V.  Ma/nsoriy  27  Cal.  613. 

As  I  have  before  stated,  I  conceive  that  this  view  is  not 
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sustained  npon  principle.  It  affords  a  ready  and  powerful 
argament  for  the  denial  of  the  power  that  it  attempts  to 
uphold,  which  is  clearly  and  forcibly  stated  by  Mr.  Justice 
Paine  in  Weeks  v.  MilwavJceey  10  Wis.  258.  See,  also,  on 
this  point,  MimicipaUty  No.  2  v.  Whiie^  9  La.  Ann.  447. 

The  power  is  sustained  by  the  great  preponderance  of 
authority  —  in  fact,  by  almost  entire  unanimity  of  the 
cases,  so  &r  as  I  have  been  able  to  discover ;  the  cases  last 
dted  doing  so  upon  principle,  and  others  hold  modifica- 
tions of  the  doctrine.  Of  this  class  are  the  following : 
City  of  Lexington  v.  McQuiUcm^s  Heira^  9  Dana,  613 ; 
WoocByridge  v.  Detroit^  8  Mich.  274;  Motz  v.  Detroit, 
6  Jenn.  (18  Mich.)  495;  Hammett  v.  City  of  PhUor 
ddphia  (Supreme  Court,  Pa.),  8  Law  Eeg.  418. 

Some  cases  hold  that  it  is  competent  to  make  the  street 
a  district  for  taxing  purposes,  and  to  assess  the  cost  of 
the  improvement  upon  the  abutting  lots  in  proportion  to 
their  respective  frontage.  This  plan  is  approved  by  Judge 
CooLEY  (Const.  Lim.  pp.  507,  508),  while  he  denies  the 
power  to  levy  upon  the  lot  the  cost  of  the  improve- 
ment of  the  street  upon  which  it  abuts.  The  reason  of 
this  view,  as  stated  by  the  learned  author,  is  that,  by  the 
last  plan,  the  tax  is  for  the  whole  improvement,  and  not 
equally  imposed  upon  the  property  of  the  tax  payers ;  that 
one  lot  may  be  assessed  with  an  imdue  amount  of  tax, 
while  another  will  not  pay  its  just  proportion.  I  think 
that  the  learned  author,  in  another  page  of  his  valuable 
work,  furnishes  a  complete  answer  to  his  own  objection  in 
the  following  words :  "  It  will  be  apparent  from  what  has 
already  been  said,  that  it  is  not  essential  to  the  validity  of 
taxation  that  it  be  levied  according  to  rules  of  abstract  jus- 
tice. It  is  only  essential  that  the  legislature  keep  \^ithin 
its  proper  sphere  of  action,  and  not  impose  burdens  under 
the  name  of  taxation  which  are  not  taxes  in  fact.  And  its 
decision  must  be  final  and  conclusive.  Absolute  equality 
and  strict  justice  are  unattainable  in  tax  proceedings.    The 
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legislature  must  be  left  to  decide  for  itself  how  nearly  it  is 
possible  to  approximate  so  desirable  a  result."     P.  513. 

Itisai^ed  that  the  tax  ia  prohibited  by  artide  1,  section 
18.  of  the  constitution.  This  provieion,  which  prohibits  the 
ing  of  private  property  for  public  use,  without  jnst  com- 
:Batioii  therefor,  is  applicable  to  eases  where  property  is 
en  under  the  exercise  of  the  right  of  eminent  domain, 
1  does  not  limit  the  taxing  power.  The  other  constitu- 
lal  provisions  relied  on  are  equally  inapplicable.  I  know 
10  limitations  other  than  the  two  I  mentioned  in  the 
imencement  of  this  discussion  apoa  the  taxing  power 
he  State. 

?he  constitutional  question  I  have  been  considering  has 
er  been  directly  r^sed  in  this  court,  but  many  cases 
e  been  passed  upon  here  in  which  the  power  of  taxing, 
ixercised  in  the  case  before  us,  is  recognized.  See  the 
owing  cases :  S.  <&  M.  S.  H.  Co.  v,  Specerman,  13 
m,  116;  S-uell  v.  Ball,  20  id.  282;  McA^amara  v. 
ea,  22  id.  246 ;  Mclnemy  v.  Reed,  23  id.  410 ;  Merriam 
Moody's  e^T,  25  id.  163. 

n  none  of  these  cases  is  the  power  doubted.  While 
y  are  not  directly  in  point,  in  support  of  the  power,  they 
not  without  force  for  that  pnrpose,  by  showing  that 
ugh  constantly  exercised  it  has  never  been  questioned, 
3e  this  court  has  recognized  it  and  acquiesced  In  its 
rcisa 

r[.  The  last  point  made  by  plaintiff's  counsel  is  this; 
he  powers  of  the  city  of  Lyons  were  suspended  and  its 
-prior  charter  repealed  upon  the  adoption  of  the 
'*'^       Iowa  constitution." 

'he  charter  of  the  city  is  by  act  of  the  general  assembly 
t85S.  The  constitution  of  1857,  section  1,  article  8, 
vides,  that  "  No  corporation  eball  be  created  by  special 
s ;  but  the  general  assembly  shall  provide  by  general 
s  for  the  organization  of  all  corporations  hereafter  to  be 
ited,  except  as  hereinafter  provided."     Section  1,  article 
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12,  declares  that  all  laws  inconsistent  with  the  constitution 
shall  be  yoid.    The  objection  under  consideration  is  based   * 
upon  these  constitutional  provisions. 

It  appears  quite  plain  that  the  first  provision  quoted 
was  not  intended  to  repeal  charters  of  cities  granted  by  the 
legislative  department  of  the  State  before  the  new  con- 
stitution. It  is  clearly  intended  to  prohibit  such  legislation 
by  the  general  assembly  after  that  instrument  was  adopted. 
The  city  charter  is  not  inconsistent  with  the  spirit  of  the 
new  constitution,  which  recognizes  the  necessity  for  the 
existence  of  city  corporations,  and  provides  that  they  shall 
be  created  by  general  laws,  neither  is  it  in  conflict  with 
any  of  the  provisions  of  that  instrument.  It  does  not 
come  within  the  terms  of  section  1,  article  12,  above  quoted. 
But  it  is  sustained  by  section  2,  article  12,  which  declares 
that  "  all  laws  now  in  force,  and  not  inconsistent  with  this 
constitution,  shall  remain  in  force  until  they  shall  expire 
or  be  repealed." 

The  defendants  (the  city  of  Lyons  and  its  officers)  having 
upon  the  argument  in  this  case  abandoned  all  claim  to  the 
p^ialty  of  five  per  centum  upon  the  assessment  levied 
upon  plaintiff's  lots,  the  judgment  of  the  district  court 
will  be  so  modified  that  the  city  shall  be  enjoined  from 
collecting  that  penalty.  In  all  other  respects,  the  decision 
of  the  court  below  is  affirmed. 

• 

Mnj.KR,  J.,  while  concurring  in  the  conclusion  reached, 
is  unable  to  assent  to  all  the  reasoning  of  the  foregoing 
opinion. 
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Bebtkam  y.  OuBTis. 

1*  Oonyoyanoe :  inctthbrakcb  :  pabtt-wall.  Where  the  owner  of  a 
yacant  lot,  having  the  half  of  a  neighbor's  wall  resting  thereon» 
sells  and  conveys  the  same  with  covenants,  he  is  not  liable  thereon, 
under  our  statute,  as  for  an  incumbrance. 

2. pabtt-wall:  pbbsukption.    Where  a  half-wall  rests  upon  a 

vacant  lot,  the  presumption  under  our  statute  is,  that  it  belongs  to 
the  owner  of  the  contiguous  lot  whereon  rests  the  main  building ; 
otherwise,  if  such  half-wall  has  been  used  bj  the  erection  of  a 
building  supported  therein  on  the  lot  vacant  idien  the  half-wall 
was  buUt. 

Appeal  from  Zee  Circudt  CovH. 
Fktoay,  Janijaby  27. 

AonoK  in  equity  to  foredose  a  mortgage  made  by 
defendant  to  plaintiff,  upon  the  easterly  half  of  lot  4,  blo(^ 
65,  city  of  Keokuk,  to  secure  a  note  given  in  part  consid- 
eration of  its  purchase.  The  defendant  claims  a  set-off  for 
$666.70,  for  that  plaintiff  conveyed  said  lot  to  him  with  cov- 
enants of  warranty  against  incumbrances,  etc. ;  and  at  the 
time  of  sale  and  conveyance  there  was  a  large  brick  build- 
ing,  known  as  the  Estes  House,  standing  on  the  adjoining 
lots,  1,  2  and  3,  with  one-half  the  westerly  wall  thereof 
on  lot  4,  having  been  so  constructed  under  the  laws 
of  Iowa  respecting  partition  walls ;  that  the  same  became 
a  lien  or  claim  on  lot  4,  and  was  so  at  the  time  of  said  con- 
veyance ;  that  since  his  purchase  the  defendant  had  built 
on  lot  4,  and  used  the  westerly  wall  of  the  Estes  House  in 
constructing  his  building ;  and  said  half-wall  never  having 
been  paid  for  by  plaintiff,  the  defendant  had,  been  com- 
pelled by  suit  to  pay  therefor  the  sum  of  $666.70,  which 
he  pleads  as  a  setoff  for  breach  of  warranty,  etc.  To  this 
part  of  the  answer  the  plaintiff  demurred,  because  the  facts 
stated  did  not  constitute  a  set-off,  nor  an  incumbrance,  nor 
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damage.  The  circuit  court  overruled  the  demurrer;  the 
plaintiff  stood  thereon,  and  judgment  was  rendered  for 
plaintiff  for  the  amount  due,  less  the  setroS.  The  plaintiff 
appeals. 


\  Scott  Howell  for  the  appellant. 
OUhnore  dk  Anderson  iot  the  appellee. 

Cols,  J.  —  The  single  question  presented  by  this  appeal 
is,  whether  the  resting  of  one-half  of  a  neighbor's  wall  upon 
1.  ooKTiT.  ^®  contiguous  vacant  lot  constitutes  an  incum- 
bnm<4l'^^-  brance  on  the  lot,  so  that  the  vendor  would 
'^'^^  be  liable  to  the  vendee,  in  the  absence  of  stip- 

ulation or  representation  in  respect  of  it?  We  unite  in 
holding  that  it  does  not. 

If  no  half-wall  was  resting  upon  it  at  the  time  of  sale 
and  conveyance,  the  owner  of  the  contiguous  lot  might, 
under  our  statute,  construct  and  rest  it  thereon  the  very 
next  day,  without  any  liability  to  the  purchaser  and  then 
owner.  This  right  to  so,  rest  a  half-wall  upon  the  con- 
tiguous lot  is  given  by  statute,  and  it  is  no  more  an  incum- 
brance after  the  wall  is  erected  than  before.  The  right  so 
to  rest  the  wall  is  an  easement  mutual  to  contiguous  lots. 
The  burden  of  expense  in  constructing  the  wall  and  enjoy- 
ing the  easement  rests  primarily  upon  him  who  first  enters 
upon  it.  The  other  must  share  equally  that  burden  when 
he  enters  upon  the  enjoyment  of  his  easement.  When 
both  enjoy  the  easement,  it  is  like  the  original  right, 
exactly  reciprocal,  and  the  wall  is  then  a  party-wall. 

In  the  absence  of  any  representations  by  the  vendor  of  a 
vacant  lot  as  to  the  ownership  of  a  wall  resting  one-half 
s. — ptfty-  thereon,  the  presumption  of  law,  under  our 
Mmpc!onI  statute,  is  that  the  ownership  is  in  him  who 
built  it  or  his  grantees ;  for  the  builder  has  no  legal  right 
to  demand,  nor  the  owner  of  the  vacant  lot  any  obligation 
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to  pay  for,  the  half  resting  on  the  vacant  lot,  until  the 
owner  of  such  lot  shall  use  the  same  as  a  party-wall, 
though  he  mmj  do  so,  or  join  in  building  it.  But  in  case 
the  wall  was  so  used  by  the  owner  of  the  lot,  vacant  when 
the  wall  was  built,  but  now  covered  with  a  building  rest- 
ing therein,  the  presumption  is  that  it  belongs  to  the 
grantor  of  the  lot ;  for  prior  thereto,  and  at  the  time  of 
using  it,  the  law  devolved  upon  him  the  duty  and  obliga- 
tion to  pay  therefor.  In  both  cases  the  presumptions  are 
in  accord  with  the  legal  right  and  the  reciprocal  obligation. 
Eev.,  ch.  83,  §§  1914  to  1925.*  ITtornpson  et  al.  v.  Curtis 
et  al.y  28  Iowa,  229. 

In  the  case  just  cited,  which  was  a  controversy  in  respect 
to  this  same  property,  we  held  that  the  right  to  receive 
pay  for  the  half-wall,'  when  made  a  party-wall  and  used  as 

[This  law  Is  copied  from  the  civil  law,  see  article  671,  Clyil  Code  of  Louisiana.! 

*  Sbctton  1914.  ( 1.)  That  in  cities,  towns,  and  other  places  surveyed  into 
building  lots,  the  plats  whereof  are  recorded,  he  who  is  about  to  build  con- 
tiguous to  the  land  of  his  neighbor  may,  if  no  wall  be  on  the  line  between, 
rest  one-half  of  his  wall  on  his  neighbor's  land,  provided,  he  build  of  brick  or 
stone,  at  least  as  high  as  the  first  story ;  and  provided,  the  whole  thickness  of 
such  wall,  above  the  cellar  wall,  do  not  exceed  eighteen  inches,  not  Including 
the  plastering,  which,  for  the  purpose  of  this  act,  is  not  to  be  considered  as 
part  of  the  wail ;  and  provided,  alsot  that  his  neighbor  shall  not  be  compelled 
to  contribute  to  the  expense  of  said  wall. 

Sec.  1015.  ( 2.)  If  his  neighbor  be  willing,  and  does  contribute  one-half  of 
the  expense  of  building  such  wall,  then  it  is  a  wall  in  common  between 
them ;  and  if  he  even  refuses  to  contribute  to  the  building  of  such  wall,  he 
shall  yet  retain  the  right  of  making  it  a  wall  in  common,  by  pairing  to  the 
person  who  built  it  one-half  of  the  appraised  value  of  said  wall  at  the  time 
of  using  it. 

Sbc.  1016.  (8.)  Every  wall  being  a  separation  between  buildings,  shall,  as 
high  as  the  upper  part  of  the  first  story,  be  presumed  to  be  a  wall  in  common. 
If  there  be  po  titles,  proof,  or  marks  to  the  contrary. 

Sbo.  1017.  ( 4.)  The  repairs,  and  rebuilding  of  walls  in  common,  are  to  be 
made  at  the  expense  of  all  who  have  a  right  to  the  same,  and  in  proportion 
to  the  interest  of  each  therein ;  nevertheless,  every  co-proprietor  of  a  wall  In 
common  may  be  exonerated  from  contributing  to  the  repairs  or  building  by 
giving  up  his  right  In  common ;  provided,  no  building  belonging  to  him  be 
actually  supported  by  the  wall  thus  held  in  common. 

Sbo.  1018.  ( 6.)  Bvery  co-proprietor  may  build  against  a  wall  held  in  common, 
and  cause  beams  or  Joists  to  be  placed  therein,  and  any  person  building  such 
a  wall  shall,  on  being  requested  by  his  oo-proprletor,  make  the  necessary 
flues,  and  leave  the  necessary  bearings  for  the  Joists  oir  beams,  at  such  height 
and  distance  apart  as  shaU  be  specified  by  histso-proprietor. 
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such,  passed  to  the  grantee  of  the  owner  building  it.    And 

now  we  hold  that  the  obligation  to  pay  for  it  rests  upon 

the  grantee  and  owner  of  the  vacant  lot  at  the  time  of 

using  it;   and  since  he  enjoys  the  use  and  derives  the 

benefit  of  it,  nntil  which  no  obligation  to  pay  arises,  he 

mnst  discharge  that  obligation  which  his  own  act  has 

brought  into  existence,  and  the  consideration  for  which  he 

now  enjoys. 

Reversed. 


Johnson  v.  Semplb. 


1.  "Sew  trial:  act  of  1866 :  constitutional  law.  The  act  of  1866 
(chapter  49),  dispensing  with  motions  for  new  trials,  is  one  relating 
to  the  remedy,  and  is  not  nnconstitational. 

2.  Attarnej  and  dient:  liabilitt  of  attobnbt.  An  attorney  is 
not  liable  for  interest  on  moneys  collected  by  him,  until  after 
demand.  Nor  for  the  rents  and  profits  of  lands  bought  in  by  him 
in  his  own  name,  in  the  collection  of  his  client's  claim,  and  with 
which,  or  the  value  of  which,  he  is  charged. 

Ajppeal  from  Vcm  Burerv  JHetrict  CovH. 
Friday,  Januaby  27. 

Action  by  ordinary  proceedings  to  recover  money 
allied  to  have  been  collected  by  defendant,  aa  attorney 
for  the  plaintiff  npon  a  daim  left  in  his  hands  for  collec- 
tion. The  canse  was  tried  to  the  court,  which  found 
generally  for  the  plaintiff  in  the  sum  of  $350.41,  and 
rendered  judgment  accordingly.    The  defendant  appeals. 

F.  SempUy  pro  ae^  for  the  appellant 

J.  C  Knapp  and  WUkrow  dk  Wright  for  the  appellee. 
Vol.  XXXI.— 7 
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Cole,  J.  —  I.   It  is  first  insisted  by  the  counsel  for 
appellee  that,  since  the  cause  was  tried  to  the  court,  which 
z  New  trial:  ^^^^  generally  for  plrintiff  and  did  not  find 
conrtit^nai  ^^  tsusts,  and  no  motion  for  a  new  trial  hav- 
^'  ing  been  made,  no  question  is  raised  by  the 

appeal  whidi  this  court  can  pass  upon.  It  is  conceded, 
hpweyer,  that  the  legislature '  attempted  to  authorize  this 
court  to  hear  and  decide  such  appeals,  by  chapter  49  of 
acts  of  eleventh  general  assembly  (1866) ;  but  it  is  claimed 
that  the  act  is  unconstitutional. 

.  A  motion  for  a  new  trial  was,  before  that  act,  the  method 
necessary  for  raising  certain  legal  questions ;  the  act,  in 
effect,  simply  waives  that  method,  and  stands  itself  a 
"  perpetual  motion  "  for  a  new  trial  in  every  case,  whereby 
the  same  questions  are  raised  as  by  motion  might  have 
been  raised  in  each  case.  In  other  words,  it  is  a  statute 
regulating  the  remedy ,  and  not  one  affecting  the  right.  It 
is  highly  probable,  as  the  counsel  suggests,  that  the  title 
of  the  act  would  more  properly  have  been  "  an  act  for  the 
relief  and  benefit  of  lazy  and  careless  lawyers ;"  and  the 
claim  for  this  title  is  greatly  fortified  by  the  language  of 
the  act,  which  affords  great  evidence  that  it  was  drawn  by 
one  of  that  class.  But  even  this  mistake  in  the  title  would 
not  make  the  act  unconstitutional. 

II.  The  only  question  presented  for  our  determination 
is,  whether  the  finding  and  judgment  are  supported  by  the 
2.  attobnxt  evidence.  The  testimony  shows  that  the 
vSbmiyS^'  claihi  placed  in  defendant's  hands  was  for 
attorney.  ^bout  $800,  with  ten  per  cent  interest,  from 
May  11, 1858,  and  was.  upon  an  insolvent  man  and  con- 
sidered almost  worthless ;  that  defendant  was  to  take  it, 
manage  it  the  best  he  could,  and  conduct  any  necessary 
litigation  in  his  own  name;  that  he  exchanged  the  claim 
with  the  debtor,  for  another  held  by  him  on  a  third  person ; 
that  suit  was  commenced  on  the  latter  in  defendant's  name, 
and  was  prosecuted  to  judgment  against  the  several  par- 
ties liable  thereon,  most  of  whom  were  insolvent ;  that  the 
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eanse  was  taken  by  appeal  to  the  supreme  court,  where  the 
judgment  was  affirmed ;  that  a  bill  for  a  review  was  filed, 
but  this  defendant  was  again  successful;  that  he  sold 
some  real  estate  under  execution  on  his  judgment,  and  bid 
it  in  himself  at  $200 ;  that  by  garnishment  proceedings  he 
collected  $168.41 ;  that  afterward,  by  a  compromise  with 
the  judgment  defendants,  or  some  of  them,  he  got  $200 
cash  and  209  lambs  at  $3  each,  making  $627,  and  sub- 
sequently got  $16  more;  total,  $1,211.41. 

The  plaintiff  admits  in  her  petition,  that  the  defendant 
had  paid  or  accounted  to  her  for  $481.50  before  this  suit 
was  brought ;  and  it  is  further  conceded  that  the  defendant 
paid  $3^0  more  before  the  trial,  making  total  of  conceded 
credits,  $831.50.  One  of  the  points  of  real  difference 
between  the  parties  is  as  to  the  amount  the  defendant 
should  be  allowed  for  his  services.  The  district  court 
allowed,  as  disclosed  by  the  record,  the  sum  of  $300  to 
defendant  for  his  seiwices.  This  is  more  than  the  value  of 
the  legal  services,  as  testified  to  by  an  experienced  attorney 
conversant  with  them,  having  been  engaged  adversely  to 
defendant  in  all  the  litigation.  Other  attorneys  of  equal 
experience,  not  conversant  with  the  servioes  actually  ren- 
dered, testify,  upon  a  hypothesis  deduced  from  the  evi- 
dence, to  a  much  greater  value,  even,  than  found  by  the 
court.  The  plaintiff's  witnesses  state  the  value  of  the 
legal  services;  but  the  testimony  in  this  case  shows  that 
Uie  defendant  rendered  services  as  a  pariy  as  well  as  a 
lofwyer^  and  that  the  former  were  more  annoying  and 
troublesome,  if  not  of  more  value  than  the  latter.  Tak- 
ing all  the  facts  as  stated  in  the  entire  evidence,  we  should 
be  inclined,  if  it  was  purely  and  wholly  an  original  ques- 
tion here,  to  allow  more  than  the  district  court  did.  But 
in  view  of  its  finding,  and  the  conflict  in  the  evidence  upon 
tliat  point,  we  accept  the  finding  as  binding  upon  us,  and 
fix  the  value  of  the  services  at  $300.  This  would  leave 
a  balance  due  plaintiff  of  $79.91  besides  interest. 
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Upon  the  subject  of  IntereBt,  we  have  no  precise  data. 
That  an  attorney  is  not  ordinarily  liable  for  interest  on 
money  collected  by  him,  until  a  demand  to  pay  over  the 
same  is  made,  is  not  controverted,  as  a  legal  proposition. 
When  the  demand  was  made  is  not  certain ;  negotiations 
were  pending  for  some  time  before  suit  brought,  in  which 
the  defendant  offered  to  turn  over  the  real  estate  bought 
by  him  under  the  judgment,  and  offered  some  money  and 
other  real  estate,  etc.,  but  did  not  offer  as  much  as  the 
plaintiff  was  entitled  to.  This  action  was  brought  Decem- 
ber 19,  1868;  apd  the  $350  was  not  paid  till  July  31, 
1869.  The  plaintiff  is  entitled  to  interest  on  this  sum, 
certainly  from  date  of  suit,  which  was  an  unmistakable 
demand,  up  to  date  of  payment,  being  $12.95,  and  also  to 
interest  on  the  $79.91,  from  date  of  suit  till  judgment, 
being  $10.09.  In  view  of  the  £Etct  that  the  defendant  made 
the  collections  in  property  by  the  authority  of  the  plain- 
tiff, or  by  their  mutual  understanding,  it  is  probable  that 
substantial  justice  will  be  effectuated  by  only  charging 
him  with  interest  from  date  of  suit. 

The  claim  of  plaintiff  to  a  further  allowance  of  $275, 
which  the  distriot  court  probably  made,  is  directly  nega- 
tived by  the  testimony  of  the  defendant,  corroborated  by 
the  entry  on  the  judgment  docket,  that  the  sale  of  land 
for  that  sum,  in  Washington  county,  though  in  his  name, 
was  really  for  the  benefit  of  another  person,  and  made 
pursuant  to  the  compromise  whereby  defendant  procured 
the  sheep  and  money  as  above  stated.  The  claim  for  rent 
of  the  real  estate  the  defendant  bought  under  the  judg- 
ment ought  not  to  be  allowed.  For,  the  defendant  being 
charged  with  the  real  estate  itself,  or  rather  with  the 
amount  he  bid  it  off  at,  he  very  manifestly  ought  not  to 
pay  rent  upon  it.  By  the  purdiase  it  became  his,  and  he 
was  entitled  to  receive  the  rents  in  his  own  right.  Nor  is 
he  entitled  to  fees  for  subsequent  litigation  about  it. 

The  plaintiff,  therefore,  is  now  entitled  to  a  judgment 
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for  $102.95,  and  the  same  will  be  rendered  in  this  court 
against  the  defendant  and  his  sureties  in  the  appeal  bond, 
if  plaintiff  elect  to  take  it ;  or,  if  not,  the  judgment  of 
the  district  court  wiU  amply  be 

Eeversed. 


Eyan  v.  Dotlb  etal.  1 31    53 

|119   235 

!•  Trusts:  oonystancb:  fubohabbb  with  koticb.  A  person  pur- 
chasing land  ^m  one  whom  he  knows  holds  it  in  tmst  for  another, 
will  take  it  sabject  to  sach  trust,  and  be  regarded  aa  a  mere  trustee 
of  the  title. 

2.  Jniisdiotioii :  attobnbt:  xtzt authobizbd  affbabakcb.  An  nnan* 
thorized  appearance  hj  an  attorney  in  a  case  where  there  has  been 
no  personal  service  on  the  defendant,  mavbe  so  ratified  hj  payment 
to  the  attorney  of  compensation  for  his  services,  aa  to  confirm  the 
jurisdiction  and  vaUdate  the  judgment. 

8.  Statute  of  limitatioDB;  fraud.    Oar  statute  of  -  limitations  (Rev., 
§  2741)  does  not  begin  to  run  in  actions  for  relief  on  the  ground  of 
fraud  until  the  discovery  of  the  fraud  by  the  aggrieved  party. 

Appeal  from  Dvbuque  District  Court. 
Feidat,  Jaiojabt  27. 

Action  m  equity  to  enforce  a  conveyance  of  the  E.  J  N. 
W.  J,  section  9,  township  87  N.,  range  1  i^est. 

Decree  for  plaintiff,  from  which  he  appeals.  The  neces- 
eaiy  £EU^ts  are  stated  in  the  op^lion. 

Wilson  ds  Doud  for  the  appellants. 

1.  Lane  being  Eyan's  agent  could  not  acquire  any  interest 
in  the  land  or  notes  adverse  to  Ryan.  Whatever  interest 
he  may  have  acquired  he  held  in  trust  for  Byan.  The  lay?" 
applies  the  same  rule  to  agents,  trustees,  and  all  persons 
sustaining  confidential  relations  to  others  in  dealing  with 
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the  subject  of  their  agency  or  the  property  or  intei'ests  of 
their  cesU^i  que  trust.  McGregor  v.  Gardmery  14  Iowa, 
336-339 ;  Clark  y.  Zee^  14  id.  425 ;  Sypf^  v.  McEerm/j 
18  id.  233;  Dcmdson  y.  Smithy  20  id.  467;  Story  on 
Agency,  §§  210,  211  a^  212,  and  notes,  pages  233-243 
(ed.  of  1863) ;  1  Story's  Eq.,  §§  312  a^  323,  322,  329  a 
(ed.  1866) ;  Butts  v.  WoodSy  37  N.  Y.  317 ;  Gardner 
V.  Ogdmy  22  id.  327 ;  Mead  v.  J?tmn,  32  id.  278 ;  Cum- 
herland  Coal  Co.  v.  Shermany  30  Barb.  653,  and  cases ; 
Robinson  v.  Smithy  3  Paige's  Ch.  222 ;  Jenkins  v.  Lldridgey 
3  Story,  290;  Eastern  y.  Cla/rky  35  N.  Y.  225;  Cumr 
lerland  Coal  Co.y  16  Md.  456 ;  Cumherlamd  Coal  Co.y 
20  id.  117 ;  Fox  v.  McRaithy  1  White  and'Tudor's  Lead- 
ing Cases  in  Equity,  138 ;  Landis  v.  Scotty  32  Penn.  St 
498. 

2.  The  payment  of  the  $100  note  eictinguished  it  and 
the  mortgage.  Champany'Y.  CoopSy  34  Barb.  539-543; 
TrusooU  V.  Kingy  6  N.  Y.  147 ;  Mead  v.  T(yrky  id.  152 ; 
Camfieron  v.  Irviny  5  Hill,  272. 

And  the  assignment  of  the  mortgage  by  Sanford  without 
assigning  the  note,  and  particularly  after  the  note  was  paid, 
conveyed  no  interest  to  Lane.  Pope  y.  JaodbuSy  10  Iowa, 
262 ;  Joh/nson  v.  Cormietty  29  Ind.  59 ;  4  Kent's  Com. 
(11th  ed.)  221. 

It  is  not  necessary  that  the  notes  should  have  been  paid 
withKyan'smoney  or  the  proceeds  of  his  property.  BeokY. 
Suoeezyy  35  Me.  41 ;  Beck  v.  Pikey  11  id.  9 ;  Brothers  ^ 
Porter y  5  B.  Mon.  106 ;  Easton  v.  <7Zar*,  35  N.  Y.  225. 

3.  Lane  was  unfaithful  to  his  trust  as  agent,  and  he 
and  his  wife  Johanna  abused  the  confidence  reposed  in 
them  by  Byan,  and  neither  is  entitled  to  compensation  for 
services  in  the  transaction.  Ven/um  v.  Gregory y  21  Iowa, 
326;  Sidney  v.  Carpentery  16  Ohio,  412;  Story  on 
Agency,  §§  331  to  334. 

4.  It  was  the  imperative  duty  of  Lane  to  keep  a  regu- 
lar and  correct  account  of  the  business  which,  as  he  fSailed 
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to  do,  every  presumption  of  fact  is  against  him.    Landis 

V.  ScoUy  32  Penn.  499 ;  Story  on  Agency,  §  203. 

6.  The  alleged  judgments  are  invalid.  Service  was  made 
in  both  cases  by  publication,  while  Kyan  was  absent  in 
California,  and  without  his  knowledge  or  any  notice  to 
him,  and  without  any  jurisdiction.  The  first  judgment 
remaining  as  procured  by  Lane  precluded,  and  was  a  bar 
to,  the  second. 

The  ^pearance  by  Mulkem  in  the  latter  case  was 
without  any  authority,  and  was  never  ratified  by  Ryan. 
Ratification  must  be  deliberately  made  with  a  full  knowl* 
edge  of  the  facts  and  law,  and  of  Ryan's  rights  in  a  court 
of  equity.  Cumberlcmd  Coal  Co,^  30  Barb.  553 ;  Cumher- 
land  Coal  Co.y  16  Md.  456 ;  CurriberUmd  Coal  Co.^  20  id. 
117 ;  Harshey  v.  BlacJema/r^  20  Iowa,  161. 

€.  The  action  of  Lane  in.  relation  to  said  notes,  land  and 
judgments,  was  a  fraud  upon  Eyan,  from  which  neither 
Lane  or  these  defendants  can  reap  any  benefit  or  reward. 
Barber  v.  Lyon^  13  Iowa,  37 ;  Story's  Eq.,  §§  1265, 188, 
190,  184;  Devoe  v.  Farmingy  2  Johns.  Ch.  252;  Arm- 
ttrong  v.  Houston^  8  Ohio,  553 ;  MUchd  v.  Dunlapy  10  id. 
118;  1  Story  <hi  Cont.,  §  495;  Willard's  Eq.  147-150; 
Arnold  v.  Chri/meSy  2  Green,  80,  81. 

7.  If  the  pretended  account  set  up  by  defendants  as  a 
cross  demand  ever  had  any  existence  in  fact,  they  are  not 
the  owners  of  it  and  are  not  entitled  to  have  it  considered 
in  this  action ;  because  it  is  perscmalty  and  was  never  ad- 
ministered upon  or  distributed  as  assets  of  Lane's  estate. 
Bhodes  V.  SUmty  26  Iowa,  313 ;  CuUm  y.  G^Hwra^  4  MicL 
132 ;  Morton  v.  Prestoriy  17  id.  60 ;  Lanorence  v.  Wrighty 
23  Pick.  128 ;  1  Williams'  on  Exec  546,  547,  664. 

8.  The  statute  of  limitations  affords  no  shield  to  defend- 
ants.  1.  Ryan  commenced  his  action  promptly  (February, 
1867),  after  the  discovery  of  the  fraud  (in  the  fell  of  1866). 
2.  Lane  having  procured  the  title  whil^  agent  for  Ryan 
held  it  in  trust  for  him,  and  the  right  of  action  did  not  ac- 
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erne  tilt  Ityan's  demand,  and  refusal  on  the  part  of 
defendants,  to  convey  tlie  legal  title  to  hina.  Hdbvnson  v. 
Zdke,  14  Iowa,  421 ;  Jones  t.  Sochmxm^  12  id.  106 ;  Mo- 
Lenaat  t.  Sx^van,  13  id.  521 ;  ^mdefy  v.  Morse,  26  id. 
465 ;  Baldwin  v.  TuUle,  23  id.  66 ;  Gray  v.  J%,  16 

i  had  left  no  meana  in  the  hands  of  Lane 
«7  the  notes,  and  if  Lane  had  paid  any  part 
1  his  own  money  over  the  amount  in  his 
nld  be  entided  to  only  Six  per  cent  interest 


n  for  the  appellee. 

r. —  The  evidence  is  very  volnminons,  and  the 
i  complicated.  In  a  case  ao  much  involved, 
it  is  not  possible  for  the  mind  to  reach  any 
determination  in  which  it  will  firmly  rest  with 
1  abiding  conviction  of  its  correctness.  The 
1  be  hoped  is,  that  a  conclusion  will  be  at- 
a  more  reasonable  and  rests  upon  evidence 
nng  and  satisfactory  than  any  other  which 
ved  from  the  testimony  introduced.  A  de- 
tnt  of  the  evidence  submitted  with  this  case 
r  interest  the  pi;pfes8ion  nor  advance  the  ends 
t  is  sufficient  to  say,  that  the  testimony  snb- 
abstract  has  received  a  careful  examination  by 
of  the  court,  and  that,  while  it  is  not  free 
and  doubt,  the  facts  in  &vor  of  which  it  pre- 
B  as  follows,  to  wit : 

th  day  of  October,  1852,  H.  "W.  Sanford  en- 
:  plaintiff  the  E.  i,  K.  W.  J,  sec.  9,  i»wn.  87 
vest,  taking  the  title  in  his  own  name,  exe- 
ntiff  a  title  bond  therefor,  and  receiving  from 
lonsideration  thereof,  his  note  for  $115,  pay- 
sar,  with  interest,  at  twenty  per  cent  dler  dae. 
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Patrick  D.  Lane,  former  husband  of  the  defendant,  Johanna 
Doyle,  advised  the  plaintiff  to  purchase  said  land,  and  had 
ftill  knowledge  of  the  terms  of  his  contract  with  Sanford. 
On  the  17th  of  January,  1853,  the  plaintiff  borrowed  of 
Sanford  $80,  for  which  he  gave  his  note  for  $100,  payable 
in  one  year,  secured  by  mortgage  on  the  W.  J,  N.  E  J,  sec. 
9,  town.  87  N.,  range  1  W.  In  April,  1853,  the  plain- 
tiff went  to  California.  *  He  left  various  articles  of  personal 
property  with  Patrick  D.  Lane,  those  which  are  satisfacto- 
rily established  by  the  testimony  being  the  following,  to 
wit :  House  logs  of  the  value  of  $20 ;  one  cow  of  the 
value  of  $30 ;  one  heifer  of  the  value  of  $12 ;  ten  hogs  of 
the  value  of  $25.  Lane,  as  the  agent  of  Byan,  agreed  to 
pay  Sanford,  at  their  maturity,  the  amount  of  the  two  notes 
before  named.  Lane  appropriated  to  his  own  use  the  prop- 
erty left  in  his  custody.  On  the  note  of  $115  executed  by 
Ryan  to  Sanford,  Lane  paid,  January  '25,  1855,  $36.10 ; 
May  28,  1865,  $100 ;  November  29, 1855,  $20 ;  and  he  pro- 
cured a  deed  to  be  made  to  himself  by  Sanford  for  the  said  E. 
-J,  If .  W.  i,  sec  9,  in  consideration  of  which  the  note  was  exe- 
cuted. On  the  note  of  $100,  Lane  also  paid,  February  3, 1854, 
$18 ;  July  2, 1855,  $50 ;  November  29,  in  full,  $65 ;  and  he 
procured  an  assignment  to  himself  of  the  same,  and  of  the 
mortgage  given  to  secure  it.  In  1856,  Lane  conmienced 
an  action  against  Byan  upon  said  note  of  $100,  and  upon 
Tarious  items  of  account,  and,  after  his  decease,  the  action 
was  prosecuted  by  the  administratrix  of  his  estate,  Johanna 
Lane  (now  Doyle),  who,  on  the  30th  of  June,  1857,  ob- 
tained judgment  by  default  against  Byan  for  the  sum  of 
$514.76.  Aft;erward  Johanna  Lane,  administratrix,  etc, 
commenced  another  action  against  Byan  on  the  same  note 
and  account,  and«  on  the  19th  of  March,  1860,  obtained 
judgment  agamst  him.  for  the  sum  of  $244.42.  No  per- 
sonal service  of  either  of  those  actions  was  had  upon  Byan. 
Li  the  latter,  one  M.  B.  Mulkem,  but  without  previous 
authority  from  Byan,  entered  an  appearance  for  defendant. 
Vol.  XXXI.— 8 
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Ejan,  however,  subsequently  so  far  ratified  and  reco^ 
nized  his  act  as  to  pay  him  for  the  service  rendered.  The 
account  upon  which  these  judgments  were  obtained  is  th^ 
same  as  that  which  is  made  the  subject  of  cross  demand  in 
this  action.  Although  the  evidence  does  not  disclose  the 
&ct,  yet  it  is  a  Mr  inference  trom  the  arguments  of  counsel 
upon  both  sides  that  the  first  judgment  was  obtained  with- 
out any  jurisdiction  of  the  person  of  defendant  or  in  rem^ 
and  that  it  is  of  consequence  void.  In  Apgust,  18&2,  Byan 
sent  to  Mrs.  Lane  from  California  $125,  and,  in  March, 
1863,  the  further  sum  of  $50.  In  1866,  Eyan  returned 
from  Oalifomia,  and  then  lieamed  for  the  first  time  of  the 
judgments  against  him,  and  the  cbndition  of  his  property* 
Testimony  was  introduced  bearing  upon  many  other  inci« 
dental  and  collateral  &cts,  but  only  those  above  stated  are 
necessary  to  a  determination  of  the  case.  It  is  clearly 
established,  that  Patrick  Lane,  at  the  time  he  paid  the 
note  of  $115  and  took  to  himself  the  deed  to.  the  land  in 
controversy,  had  knowledge  of  the  contract  of  Byan  for  the 
same.  Lane,  therefore,  became  trustee  of  the  title  for 
Byan;  and  his  heirs,  the  defendants,  succeeded  to  the 
estate  burdened  with  the  same  trusts  which  attached  to  it 
in  his  hands.  The  amount  paid  by  Lane,  on  the  $115 
note,  was  money  advanced  to  the  use  of  Byan,  upon  which 
Lane  is  entitled  to  but  six  per  cent  interest  instead  of 
twenty  per  cent,  which  was  allowed  by  the  court  below* 
The  entire  amount  of  these  payments,  with  the  above- 
named  interest  to  the  present  time,  is  $302.86.  As  an 
ofbet  to  this,  the  plaintiff  is  entitled  to  interest  at  the  same 
rate  and  to  the  same  time,  upon  the  value  of  the  property 
left  with  Lane,  and  by  him  appropriated,  and  upon  the 
$175  forwarded  to  Johanna  Lane.  These  sums  taken 
together,  with  the  interest  thereon,  amount  to  $441.65. 

It  is  reasonable  that  this  sum  should  go  in  liquidation 
of  the  amount  advanced  by  Lane  upon  the  land  in  question. 
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rather  than  in  discharge  of  the  judgment  of 
%imtf^tor'    $244.42  before  alluded  to.    Applied  in  this  way 
E2d  app2ar?'"there  is  left  $138.79,  to  be  credited  on  said  judg- 
"*^®'  ment.     This  judgment  Kyan,  having  adopted 

the  acts  of  the  attorney  who  appeared  for  him,  by  paying 
him  for  service,  should  discharge,  together  with  the  costs 
thereon  accrued. 

It  is  claimed  that  Byan's  action  is  barred  by  the  statute 

of  limitations,  under  section  2740  of  the  Eevision.     The 

evidence,  however,  shows  that  Ryan  did  not 

\SnSaoiS'  discover  the  fraud  until  his  return  from  Cali- 

*~^-  fomia  in  1866.     The  statute  of  limitations  did 

not  begin  to  run  till  that  time.    Kev.,  §  2741. 

A  decree  will  be  entered,  appointing  a  commissioner  to 
convey  to  Michael  Kyan  all  the  right,  title  and  interest  of 
the  defendants  in,  and  to  the  said  E  J  of  N.  W.  J  section 
9,  township  87  N.,  range  1  W. ;  also  directing  that  the 
said  judgment  before  referred  to  against  Michael  Kyan  for 
the  sum  of  $244.42  be  credited  with  the  sum  of  $138.79, 
and  that  the  balance,  together  with  the  costs  accAed 
thereon,  be  enforced  against  the  said  Kyan.  The  defend- 
ants will  pay  the  costs  of  this  suit,  in  the  district  court, 
and  of  this  appeal.  For  the  purpose  of  entering  this 
decree,  this  cause  is  remanded  to  the  court  below. 

Thus  modified  the  decree  of  the  district  court  is 

Affirmed. 
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Mallt  t.  !Mallt  d,  al. 

IK  chahcert  cauu  :  pki.cticb.  An  appMl  to  tho  ■nprame 
nn  k  flnml  decree  in  a  canse  ■propetlj  triable  bj  the  Srvt 
sf  trial  of  eqditable  actloiu  brings  up  the  mm  for  trial  ie 
iwithatanding  It  wu  heaid  b«Iow  npoa  onl  tsitlmon j. 
lOnitl  JUKIBDICTIOH:  FOBBCLOBUSEOPMORTO&OBS.  WhUo 
it  coart  hu  Jurladletlon  In  cum  for  the  foreclomre  of  mort- 
.  Is  liiolt«d  to  those  caaea  which  are  triable  hj  the  second 
of  tijlng  eqa[t*ble  causes ;  and  where  eqnltable  relief  ia 
n  respect  to  a  matter  prelunlnar;  to  the  foreclosiire,  as  the 
ion  of  an  entry  of  satlstacUon  claimed  to  have  been  made 
mistake,  the  case  becomes  one  of  pniel;  equitable  oogul- 
iable  bj  the  flnt  method,  of  which  the  drcalt  court  has  not 
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Batdbdat,  Jactuabt  28. 

)  let  da;  of  Jannaiy,  1867,  the  defendants,  John 
d  wife,  executed  to  plaintiff  a  mortgage  apon  the 
arter  of  section  14,  and  the  S.  E.  quarter.of  the 
irter  of  section  24,  town.  97,  range  9,  to  secare  the 
^3,800.  Subsequently  satis&ction  of  this  mort- 
.  entered  upon  the  record,  and  a  mortgage,  dated 
'  18, 1870,  was  executed  on  the  same  property  to 
le  said  Btun  of  $3,800,  together  with  the  fiuiher 
1,320. 

lediate  the  dates  of  the  first  and  second  mortgagee, 
ish  obtained  a  judgment,  by  confession,  for  the 
1523  agMnst  one  John  Horlie,  who  ie  the  same 
a  the  defendant  John  Mally.  Plaintiff  alleges 
ad  no  knowledge  of  this  judgment  at  the  time  he 
tatisfaction  of  the  first  mortgage.  Plaintiff  prays 
t  for  the  amount  dne  him,  and  asks  that,  if  it  be 
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found  that  the  defendant  John  Mallj  and  the  judgment 
defendant  John  Morlie  are  one  and  the  same  person,  the 
discharge  of  the  first  mortgage  be  canceled  as  to  A.  Bra- 
dish,  the  same  re-instated,  and  the  amount  unpaid  thereon 
declared  a  lien  upon  said  mortgaged  premises  prior  to  said 
judgment.  Upon  the  trial  a  decree  of  foreclosure  was 
rendered  against  A.  Bradish  for  the  amount  of  the  first 
mortgage,  less  the  sum  of  $997.  From  this  decree  against 
A.  Bradish  the  plaintiff  appeals.  Ko  question  is  ^nade  as 
to  the  decree  against  the  principal  defendant,  John  liiallj, 
nor  does  the  record  disclose  what  that  decree  is. 

WiUett  <&  JSen/nett  for  the  appellant. 

Jforae  cfe  Brown  for  the  appellees.    • 

Day,  Ch.  J. — I.  The  cause  wa&  heard  in  the  court  below 
upon  oral  testimony.  It  is  claimed  by  appellant,  and  con- 
ceded by  appellee,  that  it  is  properly  triable  by  the  first 
method  of  trying  equitable  issues.  Henderson.Y.  Legg,  16 
Iowa,  487. 

Appellant  insists  that  by  stipulation  the  evidence  was 
reduced  to  writing  by  the  court,  and,  with  the  exhibits, 
was  to  be  taken  as  t)ie  record.  He  does  not  state  that  the 
cause  was  to  be  tried  by  the  second  method.  The  stipula- 
tion referred  to  is  not  incorporated  into  the  abstract. 

Appellee  claims  that  there  was  no  agreement  as  to 
the  mode  of  trial,  and  that  the  stipulation  was  only  to 
make  the  pl^ings>  evidence  and  exhibits  records  in  the 
case. 

We  regard  the  case,  therefore,  as  tried  by  the  first 
method,  reviewable  here  de  novOy  and  the  erro^  in  the 
admissiop  of  oral  testimony  was  waived  by  the  foilure  to 
object  thereto  at  the  time  of  its  introduction.  State  v. 
Orun^y  27  Iowa,  628. 
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II.  The  plaintiff  aske  that,  if  it  be  found  that  John 
Maily  is  identical  with  John  Morhe,  the  judgment  defend- 
ant, the  discharge  of  the  first  mortgage  he  canceled,  and 
the  same  be  re-inatated.  He  claims  the  relief  upon  the 
ed  gronnd  that  when  he  entered  satisfaction  of  the 
mortgage,  he  was  not  aware  of  the  exiatence  of  the 
inent  in  favor  of  Bradish.  Appellee  insists  that  the 
it  court  hae  no  jnriBdiction  of  this  branch  of  the  case, 
on  4,  chapter  86,  Laws  12th  General  Assembly,  confers 
I  the  circuit  court  jurisdiction  of  forecloBurea  of  mort- 
e.  The  foreclosure  of  a  mortgage  is  triable  by  the 
id  method  of  determining  equitable  issues,  in  which 
»uae  is  heard  upon  oral  testimony,  tried  by  juty,  if 
ir  party  so  elect,  and  reviewed,  on  appeal,  upon  errors 
iw,  duly  excepted  to  and  assigned.  "Rev.  ^  2999, 
;  It  is  thus  seen  that  a  proceeding  to  foreclose  a 
gage,  though  denominated  as  the  "  second  method  of 
:able  trials,"  in  fact  partakes  of  all  the  essential  ele- 
ts  of  a  trial  at  law. 

e  are  of  opinion  that  the  statute,  which  confers  upon 
ircuit  court  jurisdiction  over  foreclosures  of  mortgages, 
vference  to  the  above  method,  which  is  the  ordinary 
nsaal  procedure  in  such  cases.  When,  however,  as 
minary  to  a  foreclosure,  it  becomes  necessary  to  deter- 

I  that  satisfaction  of  the  mortgage  has  been  entered 
igh  mistake,  and  to  cancel  such  satisfkction,  the  case 
mes  one  of  purely  equitable  cognizance,  triable  by  the 
method  of  determining  equitable  issues,  and  subject 

II  the  provisions  which  apply  to  that  mode  of  trial, 
uch  cases  relief  from  the  mistake  is  the  substantive 
dy,  and  the  foreclosure  of  the  mortage  is  merely 
lary.  See  Senderaon  v.  Legg,  16  Iowa,  484.  General 
:y  jmisdiction  has  not  been  conferred  upon  the  circuit 
t,  and,  in  our  opinion,  it  cannot  be  maintained  in  this 
tmxa.  the  fact  that,  as  an  incident  to  the  relief  sought, 
breclosure  of  a  mort^;age  is  asked.    That  such-  juris- 
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diction  was  entertained  by  the  court  below  is  quite  appa- 
rent from  the  decree.  The  court  ordered  against  A.  Bra- 
dish  a  foreclosure  of  the^^  mortgage,  less  a  given  credit. 
If  the  court  had  found  that  Bradi^'s  judgment,  as  gainst 
the  plaintiff,  was  not  a  lien  upon  the  mortgaged  premises 
the  foreclosure  would  have  been  for  the  amount  of  the 
second  mortgage;  and  if  the  court  had  not  found  that 
satisfaction  of  the  first  mortgage  was  entered  through 
mistake,  it  could  not,  as  against  A.  Bradish,  have  been 
foreclosed.  For  the  error  of  the  court,  in  assuming  an 
unauthorized  jurisdiction,  the  judgment  must  be  reversed. 
The  cause  will  be  ren^inded  to  the  circuit  court,  with 
leave  to  the  plaintiff  to  waive  his  claim  as  to  the  fore- 
dosore  of  the  first  mortgage,  and  to  prosecute  his  action 
upon  the  second,  or  to  submit  to  a  nonsuit  and  institute 
proceedings  in  the  district  court,  as  he  may  be  advised. 

Beversed. 
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kx  sdet  warhuit:  coirci.uacvxNEss  or  deed.  A  warrant  is  not 
1  indlbpenuble  pre-reqaldte  to  the  v&tiditf  of  ft  tax  sftle,  aod,  there- 
>re,  tbe  Iftw  making  the  deed  concloslTe  evidence  tltat  tbe  reqalre- 
lenti  of  the  Htatnte  In  that  respect  were  complied  witbt  is  conatt- 
itiona}.  Following  Parker  v.  Swton,  89  Iowa,  *!1. 
— FBoor  or  PUBLiCATiOH.  For  like  reasooB  the  deed  ii  eoncln- 
ve  evidenco  that  the  requirementa  of  the  atatnte  (Ber.  §771) 
ispecting  the  certificate  and  affidavit  of  due  pabllcatlon  wera  com- 
lied  with. 

— ERBOB  ID  TAXES.  That  the  taxes  were  pMd  for  one  of  th« 
Ban  for  which  the  land  wai  eold  will  not  Invalidate  the  sale. 
oliowlng  Eldridga  y.  KoM,  37  Iowa,  100. 

A^ipeid  from  Taylor  District  Court. 

Satdbdat,  Jaiotabt  28, 

Lotion  of  right  for  the  poseesBion  of  the  If.  E.  J  S.  "W.  J 
tion  thirty-one,  townehip  sixty-eight,  range  thirty-fonr. 
Bwer,  denial  of  plaiatiff'a  title,  and  a  claim  of  title  in 
BndantB  under  a  tre&enrer'e  deed.  Trial  by  the  court  on 
agreed  statement  of  facta ;  judgment  for  plaintiff.  Pe- 
dants appeal. 

ifoitre  <&  Mordedgt  for  the  appellant. 

S"o  appearance  for  the  appellee. 

Dat,  J.  —  I,  The  fact  mainly  relied  on,  as  a  defect  in 
I  defendant's  title,  is,  that  the  tax  warrant  repaired  by 
AziAu:  ^*^  *o  be  attached  to  the  tax  duplicate,  for 
■w^Dw  °'  some  of  the  years  for  the  delinquencies  of 
^"^^  which  the  sale  was  made,  was  not  attached, 
i  for  others  bore  the  seal  of  the  district  court ;  and  that 
none  of  the  years  is  there  any  record  of  an  order  of 


DECEMBER  TERM,  1870.  66 

Hurlej  V.  Powell,  Levy  &  CJo. 


the  board  of  supervifiors  directiiig  the  attachment  of  such 
warrant.  This  canse  was  decided  in  the  court  below^  by 
the  writer  hereof  without  an  examination  of  the  question 
as  an  original  one,  following  what  was  understood  to  be 
the  holding  of  this  .court  in  Corhi/n  v.  -SJB,  21  Iowa,  70. 
Since  that  time  this  question  has  been  carefully  con- 
sidered in  this  court,  and  it  has  been  held  that  a  tax 
warrant  is  not  essential  to  a  valid  sale  for  delinquent  taxes. 
Pa/rker  et  cH.  v.  Seaicn  db  Scn^  29  Iowa,  421 ;  West.  Jur. 
vol.  4,  p.  334. 

An  examination  of  the  question  now  upon  its  merits 
leads  me  to  concur  in  the  general  conclusion  reached  in 
that  case.  I  desire  briefly  to  assign  the  reasons  which  lead 
my  mind  to  this  conclusion^  The  tax  warrant  is  not  so 
essential  to  the  valid  exercise  of  the  taxing  power,  that, 
without  it,  no  charge  upon  lands  for  taxes  can  be  created. 
It  does  not,  in  point  of  importance,  rank  with  the  obmbb- 
meni  which  determines  the  value  of  the  property  to  be 
taxed ;  nor  with  the  levy  which  impoeee  the  tax ;  nor  with 
the  edle.  There  is  nothing  inherent  in  the  subject  of 
taxation  which  renders  the  warrant  essential.  It  is  neces- 
sary only  ieocmee  the  law  says  it  shall  be  used.  It  cannot 
be  questioned  that  the  legislature  might  have  required  the 
tax  list  to  be  placed  in  the  hands  of  the  treasurer,  and  that 
he  should  proceed  to  collect  thereon  toithovt  a  warrant. 
Then,  if  the  legislature  had  power  to  authorize  the  treas- 
urer to  proceed  to  collect  taxes,  and  sell  for  delinquencies 
without  a  warrant,  it  had  power  also  to  provide  tiiat  the 
fidlure  to  attach  the  warrant  should  not  invalidate  the 
proceedings.  This  has  been  done,  in  effect,  by  section  784 
of  the  Revision,  which  provides  that  the  deed  shall  be  con- 
clusive evidence  that  all  the  prerequisites  of  the  law  were 
complied  with  from  the  listing  and  valuation  of  the 
property  up  to  the  execution  of  the  deed,  and  that  all 
things  whatsoever  required  by  law  to  make  a  good  and 
valid  sale,  and  to  vest  the  title  in  the  purchaser  were  done, 
Vol.  XXXL— » 
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except  in  regard  to  three  points  named,  wherein  the  deed 
shall  "be  prima  faoie  evidence  only. 

There  is  no  difference  in  effect  between  declaring  that 
the  absence  of  the  warrant  shall  not  vitiate  the  sale,  and 
declaring  that  the  deed  shall  be  condnsiye  evidence  of  the 
&ct  of  its  existence.  And  as  section  784  is  unconstitu- 
tional only  so  far  as  it  estops  the  party  from  showing  a 
non-compliance  with  requirements  essentially  necessary 
to  the  valid  imposition  of  a  tax  {MoOready  v.  Sextan 
<Sk  SoTVy  29  Iowa,  856 ;  West.  Jur.  voL  4,  p.  332),  it  is  not, 
in  my  opinion,  unconstitutional  in  its  application  to  the 
present  matter.  My  view  is  not  that  the  law  does  not 
require  a  warrant  to  the  tax  list  in  order  to  justify  a  sale, 
but  that  the  requirement  is  not  inherently  necessary  and 
the  deed  is  conclusive  evidence  of  a  compliance  with  it. 
^22^7^  V.  Armstrongj  16  Iowa,  608. 

n.  A  further  objection  to  the  validity  of  defendant's 
title  is,  that  the  certificate  and  affidavit  of  due  publication 

2^ proof  of  ^^  notice,  required  by  section  771  of  the  Bevis- 

pubuoation.     j^j^^  j^^g  j^^^^  fy^  any  of  the  years,  been  procured 

and  filed  in  the  office  of  the  derk  of  the  board  of  super- 
visors. The  views  above  maintained,  with  respect  to  the 
warrant,  apply  equally  to  this  alleged  defect.  In  Alien  v. 
Arms^ongy  16  Iowa,  508,  it  was  held  that  the  deed  is  con- 
clusive evidence  of  due  notice  of  sale,  because  the  notice  is 
not  essential  to  an  exerdse  of  the  taxing  power.  For  a 
much  stronger  reason  is  it  conclusive  evidence  of  a  compli- 
ance with  the  requirements  of  section  771. 

m.  The  only  ftirther  alleged  defect  in  defendant's  title, 
apparent  upon  the  record,  is,  that  the  taxes  were  paid  for 

8. errorin  ^^®  ^^  ^®  years  for  which  the  sale  was  made. 

^***^  That  this  does  not  affect  the  validity  of  the  tax 

sale,  see  Rev.,  §  762 ;  Elchridge  v.  K%fshly  27  Iowa,  160. 

It  follows,  from  the  views  above  expressed,  that  the 
judgment  of  the  district  court  must  be 

Reversed. 
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Saxtdfokd  t.  Mabtdt  et  (U. 

Timinmt  domaizii  ?bbbt  laihoino:  bj&bt  ov  way  act.  Land  of 
an  indMdnal  cannot  be  taken  for  a  ferry  landing,  under  chapter  55 
of  the  BeYision  authorizing  proceedings  to  appropriate  land  for  right 
of  waj  for  railroads,  and  for  other  public  improyements  therein 
mentioned.  The  act  must  be  strictly  construed,  and  cannot  be 
extended  beyond  its  terms. 

Appeal  from  Yam,  Bv/ren  Oi/ircuit  (hwrt. 

SatDBDAY,  jAlinTABY  28. 

1 

Ths  plaintiff  instituted  this  proceeding  under  chapter  56 
of  the  Beyision,  to  condemn  certain  land  for  a  ferry  landing. 
He  shows  in  his  petition  that  he  is  the  proprietor  of  a 
licensed  feny,  that  defendants  are  riparian  owners,  and  that 
a  portion  of  their  land  is  necessary  for  the  operation  of  his 
feny,  and  asks  that  the  same  may  be  condemned  for  that 
pnrpose.  The  defendants  demmred  to  the  petition  upon 
the  grounds  that,  under  the  laws  of  the  State,  lands  cannot 
be  condemned  for  ferry  purposes,  and  because  the  court 
had  no  jurisdiction  of  proceedings  instituted  for  the  con- 
demnation of  land  under  chapter  65  of  the  Bevisio'Q. 

The  demurrer  was  sustained  and  plaintiff  appeals. 

JD.  C.  Beamcm  for  the  appellant. 

Trimlble  db  BdUkom  for  the  appellee. 

Bbok,  J. — Section  1278  (chapter  55)  of  the  Bevision 
provides  that,  ^^when  any  corporation  or  other  person 
designs  to  construct  a  canal  or  a  railroad  or  turnpike, 
g^ed,  macadamized  or  plank  road,  or  bridge,  as  a  work 
of  public  utility,  although  for  private  profit,  it  may  take 
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such  reasonable  amount  of  private  real  property  as  may  be 
requisite  for  a  ri£:Iit  of  way,  not  exceeding"  one  hundred  feet 
7^m„  .po?  paying 'i.e.rfor^S'.um  »  m.,  be 
assessed  in  the  manner  herein  provided."  The  subsequent 
sections  of  the  chapter  prescribe  the  proceedings  to  be  had 
in  order  to  condemn  the  land. 

The  right  to  acquire  the  land  of  another,  under  this 
chapter,  is  conferred  upon  persons  or  corporations  construct- 
ing canals,  railroads  and  other  roads,  and  bridges,  by  the 
terms  of  the  section  just  quoted.  No  mention  is  made  of 
the  owners  of  ferries. 

Statutes  of  this  character  cannot  be  extended  by  con- 
struction to  apply  to  objects  or  persons  not  expressly  within 
their  terms.  Because  owners  of  ferries  occupy  positions  as 
to  the  public  similar  to  those  named  in  this  statute,  or  can- 
not enjoy  franchises  possessed  by  them  without  the  rights 
therein  granted,  this  will  not  authorize  the  courts  to  con- 
strue this  statute  as  being  applicable  to  them.  The  rights  con- 
ferred by  the  section  quoted  exist  only  by  force  of  legislative 
enactment  as  therein  expressed ;  they  are  limited  to  certain 
persons  named.  We  must  presume  that  had  the  legislature 
intended  ferry  owners  to  exercise  them  it  would  have 
been  so  expressed.  It  is  a  well-understood  rule  that  a 
statutory  authority,  whereby  a  citizen  may  be  deprived  of 
his  property,  must  be  strictly  pursued.  It  is  not  inappli- 
cable to  this  case.  The  authority  to  condenm  lands  under 
the  statute  in  question  can  be  exercised  only  in  behalf  of 
those  intended  to  be  clothed  with  the  right  therein  con- 
ferred ;  it  extends  to  no  others. 

The  argument  of  plaintiff 's  counsel,  based  upon  the  fact 
that  the  public  benefits  of  a  ferry  are  identical  with  those 
of  a  bridge,  the  owners  of  which  may  condemn  the  lands  of 
another  whereon  it  is  erected,  is  answered  by  the  views 
above  expressed.  It  may  be  admitted  that  there  exists  as 
great  necessity,  so  far  as  the  public  wants  and  convenience 
are  concerned,  for  condenming  lands  for  ferry  purposes  as 
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for  bridges,  canals  and  railroads.  Yet  the  legislature  has 
not  authorized  it  and  we  cannot  confer  the  right  and  power. 
To  supply  this  omission  in  the  law,  if  it  be  one,  rests  with 
the  legislative  department  of  the  govemment. 

In  Proaser  v.  Wa/peUo  Couwtyy  18  Iowa,  827,  and  Prower 
V.  Davisy  id.  367,  views  are  advanced  which  maj  be 
nnderstood  as  conflicting  with  our  conclusion  in  this  case. 
The  point  we  decide,  however,  is  not  in  those  cases,  and 
whatever  is  there  found  not  in  harmony  with  our  ruling  is 
said  by  way  of  argument  and  is  not  announced  as  a  decis- 
ion-of  the  court 

It  is  our  conclusion  that  lands  cannot  be  condemned, 
under  the  statute  in  question,  for  the  use  of  a  ferry.  This 
point  being  decisive  of  the  case,  the  question  relating  to  the 
jurisdiction  of  the  circuit  court  need  not  be  considered. 

Affirmed. 


LsAOH  V.  EUlb,  Beoeiver. 

1.  Banks:  xmnEB  katiokal  BAHKora  law:  BAiLMBirrs.  Wliere  % 
bank  organized  under  the  federal  banking  law  receiyes  on  deposit 
United  States  bonds  of  one  dass,  under  a  promise  or  agreement  to 
exchange  them  for  those  of  another,  it  will  not  be  regarded  as  a 
mere  mandatary  or  bailee  acting  without  compensation,  bat,  on  the 
contrary,  held  to  the  terms  of  the  contract,  and  liable  to  the  deposi- 
tor for  the  yalne  of  the  bonds  on  its  refusal  to  deUver  them. 

2.  BAjnaNG  POWSBS.     An  undertaking  or  transaction  of  this 

character,  on  the  part  of  the  bank,  is  within  the  scope  of  its  powers 
to  do  a  general  banking  business,  conferred  by  the  act  of  congress 
authorizing  the  creation  of  these  banks. 

8.  -^  svmsKCB :  errAiCFS.  Though  the  receipt  or  certificate  of  the 
bank,  showing  such  deposit,  were  not  admissible  for  want  of  a  stamp, 
the  deposit  and  facts  connected  with  it  might  be  shown  by  eridence 
aUwnds. 
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Appeal  fi'om  Lee  Ovramt  Covrt, 
Satubday,  Januabt  28. 

As  a  canse  of  actioD  the  petitioQ  aveni  that  pluntiff  de- 
posited, in  the  First  National  Bank  of  Keoknk,  $400  in  7:30 
United  States  bonds,  to  be  converted  into  5:20  six  per  cent 
United  States  securitiee ;  that  the  bonds  being  worth  a  pre- 
minm  of  ten  per  centom  were  of  the  valne  of  $440 ;  that 
plaintiff  demanded  the  retnm  of  one  or  the  other  class  of 
bonds  of  the  receiver  of  the  bank,  which  was  refiised,  and 
that  the  conversion  of  United  States  bonds  ttoxa  one  class 
into  another  was  a  part  of  the  legal  bneineaB  of  the  bank 
from  which  it  derived  profit.  A  written  receipt  exe- 
cuted by  the  cashier  of  the  bank  is  referred  to  and  made  a 
part  of  the  petition. 

An  amended  petition  avers  the  receipt  of  the  bonds 
under  an  agreement  to  convert  them  as  aforesaid,  the  &il- 
nre  to  do  so  or  to  deliver  to  the  plaintiff  either  class  of 
bonds,  and  a  demand  upon  the  receiver  for  the  secmitiea. 
This  amended  petition  makes  no  reference  to  the  receipt 
execated  hj  the  cashier  for  the  bonds. 

The  answer  denies  the  allEgations  of  the  petition,  and 
that  the  bonds  ever  formed  a  part  of  the  assets  of  the  bank, 
or  that  the  bank  did  ever  appropriate  or  convert  them  to 
its  own  use. 

The  cause  was  submitted  to  the  court  without  a  jnry,  and 
npou  a  special  finding  of  &cts  judgment  was  rendered  for 
plaintiff.  The  fects  found  by  the  court,  so  far  as  they  we 
necessary  for  a  proper  understanding  of  the  points  ruled, 
are  as  follows : 

1.  The  First  National  Bank  of  Keokuk  was  an  associa- 
tion under  the  laws  of  the  United  States,  doing  a  general 
banking  business  at  the  date  the  bonds  in  question  were 
received  by  it. 
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2.  That  about  that  time  its  caahier  advertised  in  a  news- 
paper, published  in  Keokuk,  that  it  would  convert  7:80 
United  States  securities  into  bonds  called  6:20's  without 
charge. 

3.  That  at  that  time  it  was  the  custom  of  banks  at 
Keokuk  to  convert  one  class  of  United  States  bonds  into 
another  as  a  part  of  their  geneial  business. 

4.  That  plaintiff  left  with  the  cashier  of  the  bank,  $400 
in  United  States  bonds,  to  be  converted  into  bonds  of 
another  class. 

5.  That  the  cashier  of  the  bank  executed  a  receipt  for 
said  bonds,  set  out  in  plaintiff's  petition. 

6.  That,  while  the  bank  advertised  that  it  would  convert 
United  States  securities  without  charge,  it  was  in  some 
form  compensated  therefor. 

Defendant  moved  in  arrest  of  judgment  and  for  a  new 
trial  on  the  following  grounds :  1.  The  petition  does  not 
state  a  cause  of  action.  2.  The  facts  set  out  show  a  tort  if 
any  thing,  and  the  cause  of  action  set  out  in  the  petition  is 
ex  contractu.  8.  The  decision  of  the  court  is  not  sus- 
tained by  the  evidence  and  is  contrary  to  law.  4.  The 
tsicts  found  are  not  supported  by  the  evidence.  The 
motions  were  overruled,  and  judgment  rendered  for  plain- 
tifil     Defendant  appeals. 

H.  P.  Lcnoe  for  the  appellant. 

W.  B.  OdOma  for  the  appellee. 

Bbok,  J. — I.  We  will  notice  the  objections  made  by 
defendant's  counsel  in  the  order  they  are  discussed  in  the 
L  bahkb  :  un-  P™^  argument.  The  first  point  presented 
banktoff^unr:  ^^^  ^^^  Consideration  is  this  one :  The  trans- 
,  *>**i™«i*»-  action,  which  is  the  foundation  of  the  action, 
amounts  in  law  to  a  bailment  and  not  to  an  indebtedness 
or  promise  to  pay  money.    The  petition  claims  recovery 
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as  upon  an  indebtedness  or  promise  to  pay  money ;  judg- 
ment therefore  cannot  be  rendered  thereon.  In  support  of 
his  views  defendant's  counsel  argues  that,  from  the  evidencei 
it  appears  that  plaintijQf  deposited  certain  bonds  with  the 
cashier  of  the  bank  to  be  exchanged  for  other  bonds,  and 
that  this  service  was  to  be  rendered  by  the  bank  without 
compensation.  He  concludes  that  the  transaction  is  a  bail- 
ment in  the  nature  of  a  mandate.  In  considering  this 
question  we  will  look  to  the  findings  of  the  court  to  deter- 
mine the  nature  of  the  transaction.  The  question  whether 
the  findings  are  supported  by  the  evidence  will  be  here- 
after considered  in  passing  upon  the  objections  made  to 
them  by  defendant.  We  will  also  concede  that  the  trans- 
action was  within  the  scope  of  the  bank's  business,  and  that 
it  had  power  to  receive  and  convert  the  bonds  of  plaintiff. 
This  is  denied  by  defendsUit  and  a  question  raised  thereon, 
which  we  will  consider  in  its  order. 

The  transaction,  in  the  light  we  are  now  considering  it, 
amounts  to  the  deposit  of  certain  securities  with  an  under- 
taking to  return  those  of  a  different  class,  and  was  within 
the  scope  of  the  general  business  of  the  bank.  The  court 
made  no  finding  as  to  the  fact  whether  the  bank  received, 
in  this  particular  case,  compensation,  though  it  is  found 
that  generally  for  such  business  it  was  in  some  form  com- 
pensated. As  to  the  liability  of  the  bank  the  transaction 
is  governed  by  the  same  rules  which  would  apply  in  the 
case  of  the  deposit  of  money  to  be  repaid  in  different  cur- 
rency, or  the  receipt  by  the  institution  of  conmiercial  paper 
for  collection.  Can  it  be  claimed  that  the  deposit  of  a 
draft  in  a  bank,  under  a  special  agreement  that  it  shall  be 
collected  and  the  proceeds  paid  in  gold  or  United  States 
securities,  creates  a  bailment  in  the  nature  of  a  mandate  f 
We  are  unable  to  see  any  distinction  between  a  transac- 
tion of  that  kind  and  the  one  before  us.  If  no  agreement 
was  made  for  the  payment  of  compensation  to  the  bank,  or 
if  it  was  agreed  that  none  should  be  paid,  in  neither  case  is 
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its  liabilitj  different  from  the  case  of  deposits  of  money 
secnrities  or  commercial  paper  for  purposes  within  the 
limits  of  its  general  business.  Institutions  of  this  kind  in 
dealing  in  soch  property  are  compensated  for  their  services 
by  direct  benefits  to  their  business.  It  would  startle  the 
financial  and  commercial  world  to  announce  the  rule  con- 
tended for  by  defendant's  counsel^  that  banks  receiving 
securities  fit>m  their  customers  for  a  purpose  within  the  lim- 
its of  their  proper  business,  even  without  compensation, 
are  liable  only  as  mandatary  ? 

In  our  opinion  the  bank's  liability  on  account  of  the 
transaction,  as  it  appears  from  the  court's  findings,  is  sufii- 
dently  set  out  in  the  petition,  and  judgment  was  correctly 
rendered  thereon. 

n.  It  is  next  claimed  that  the  transaction  in  question  is 
not  within  the  range  of  banking  business  authorized  by  the 

2, banking  *^  ^^  cougress  under  which  the  institution 

v^"^'*^  exists.      The  act  refeired    to  confers   upon 

national  banks  organized  under  its  provisions  authority 
to  exercise  ^^  all  such  incidental  powers  as  shall  be  neces- 
saiy  to  carry  on  the  business  of  banking,  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt ;  by  receiving  deposits ;  by 
buying  and  selling  exchange,  coin  and  bullion ;  by  loaning 
money  upon  personal  security ;  by  obtaining,  issuing  and 
circulating  notes  according  to  the  provisions  of  this  act." 
It  is  ai^ed  that  the  business  of  receiving  from  the  custom- 
ers of  the  bank  one  class  of  United  States  bonds  to  be 
converted  into  another  is  not  within  the  scope  of  the 
powers  conferred  by  this  act.  "We  are  not  informed  by  the 
record  as  to  the  acts  that  were  necessary  to  have  been  done 
by  the  bank  in  order  to  "convert"  bonds  of  the  govern- 
ment from  one  class  to  another.  It  may  have  been  done 
by  forwarding  the  bonds  to  be  converted  to  the  proper 
officer  of  the  government,  and  receiving  from  him  in  return 
their  equivalent  in  a  different  series ;  or  it  may  have  been 
Vol- XXXI.  — 10 
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accomplished  by  their  sale  and  the  purchase  of  the  kind 
desired.  We  think  the  bank^  nnder  the  provisions  of  the 
act  above  cited,  was  clothed  with  authority  to  pursue  either 
course  in  order  to  ^^  convert "  the  bonds  of  its  customers. 
It  was  authorized  to  receive  deposits.  It  cannot  be  doubted 
that  it  might  have  received  deposits  of  United  States  bonds, 
and  certainly  such  deposits  could  have  been  received  under 
a  contract  to  return  bonds  of  another  dass  in  their  place. 
It  was  empowered  to  purchase  and  sell  such  bonds,  and 
undoubtedly  it  was  within  the  limits  of  its  power  to  sell 
plaintiff's  bonds  when  deposited  with  it,  and  buy  others  to 
be  returned  in  their  place.  We  are  unable  to  see  why 
these  transactions  may  not  have  taken  place  with  the 
proper  officer  of  the  govenmient,  the  bank  delivering  to 
him  one  class  of  bonds  and  receiving  in  return  another. 
It  is  the  policy  of  the  government  to  encourage  the  pur- 
chase and  sale  of  its  bonds  and  to  facilitate  transactions  in 
them,  for  thereby  their  value  will  be  enhanced  and  the 
df  edit  of  the  government  in  a  measure  promoted.  It  is  not 
probable  that  congress  intended  to  impose  restrictions  upon 
the  national  banks,  the  most  numerous  dass  of  financial 
agents  in  the  country,  which  would  operate  to  prohibit 
dealing  in  the  securities  of  the  government  in  a  manner 
usual  among  bankers  and  banking  institutions.  The  effect 
of  such  legislation,  it  is  apparent,  would  tend  to  discourage 
transactions  in  these  securities,  and  in  a  measure  operate  to 
lessen  their  value. 

m.  The  receipt  given  by  the  cashier  of  the  bank,  it  is 
claimed,  is  not  sufficiently  stamped  and  was  therefore 

^ eYid6noe:™P^P®^ly  admitted  in  evidence.    The  record 

■^*™P-  redtes,  that  when  offered  in  evidence  objection 

was  made  to  its  admission  on  account  of  the  want  of  a 
stamp ;  that  it  was  received  subject  to  the  objection,  which 
was  to  be  afterward  passed  upon.  No  further  mention  is 
made  in  regard  to  the  objection,  nor  is  it  stated  what  roling 
was  made  thereon.    Neither  does  it  appear  that  the  court 
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based  ite  finding  of  the  fact  of  the  delivery  of  the  bonds  to 
the  cashier  of  the  bank  upon  the  receipt.  There  was  other 
evidence  before  the  court  competent  to  establish  the  trans- 
action. Parol  evidence  is  admissible  for  that  purpose. 
The  petition  does  not  daim  recovery  upon  the  receipt ;  it 
is  not  set  up  as  the  foundation  of  the  action,  but  is  referred 
to  as  evidence  of  the  fact  of  the  delivery  of  the  bonds  and 
&ilure  to  return  them  by  the  bank.  Admitting  that  the 
receipt  is  not  competent,  the  facts  it  recites  are  sufficiently 
established  by  other  evidence.  Its  admission,  if  it  was 
considered  as  evidence,  was  therefore  error  without  prej- 
udice. 

It  may  be  conceded  that  the  contract  between  the  plain- 
tiff and  the  bank  is  embodied  in  the  receipt,  yet,  if  it  is 
void,  that  contract  may  be  proved  by  parol  evidence. 
McAfferty  v.  HoUe^  24  Iowa,  856.  Such  evidence  was 
properly  admitted  under  the  pleadings. 

IV.  It  is  finally  objected  that  the  findings  of  the  court 
are  contrary  to  the  evidence.  We  have  given  the  evidence 
careful  consideration  and  are  of  the  opinion  that  the  con- 
clusions of  the  court  are  well  sustained. 

The  judgment  of  the  circuit  court  is 

Affirmed. 


Kastin  v.  Oadd. 

1*  Boaidsi  uabhitt  of  person  suioioinBD  bt  bufebvisob.  A  man 
who  ifl  not  able-bodied  does  not  oome  within  the  pnrview  of  section 
904  of  the  Beyision,  and  is  hot  Uable  to  the  penalty  prescribed 
therein  for  failure  to  appear  when  summoned  bj  the  road  supervi- 
sor to  perform  labor  on  the  roads. 

2. Nor  would  the  failure  of  such  person  to  make  his  condition 

known  to  the  supervisor,  nor  the  fact  that  he  sent  a  substitute  who 
was  rejected  for  incompetency  by  the  supervisor,  change  the  rule. 
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Appeal  from  Wayne  Ci/rcmt  CovH, 

SatUBDAY,  jAinJABY  28. 

The  appellant  was  road  supervisor  of  the  district  in 
wliich  appellee  resided.  He  notified  appellee  to  work  on 
the  roads  under  sections  902  and  903  of  the  Kevision. 
The  defendant  not  being  an  able-bodied  man  did  not  obej 
the  call  of  the  supervisor  but  sent  a  boy,  who  was  rejected. 
This  action  was  brought  bj  appellant  before  a  justice  of  the 
peace  to  recover  the  penalty  of  ten  dollars  from  the  appel- 
lee for  disobeying  the  notice  to  work  on  the  highway.  On 
a  tarial  before  the  justice  judgment  was  rendered  against 
the  defendant,  who  appealed  to  the  circuit  court,  where 
the  cause  was  tried  by  the  court  without  a  jury  and  judg- 
ment rendered  for  defendant,  and  plaintiff  appeals. 

Withrow  dk  Wright  for  the  appellant. 

No  appea^rance  for  the  appellee. 

Mnj.KB,  J.  —  This  action  is  brought  under  section  904 
of  the  Revision  of  1860,  which  provides :  K  any  (Me- 
hodAed  mam,^  when  duly  summoned  to  perform  labor  on  the 
highway,  fails,  etc.,  he  is  liable  to  a  fine  of  ten  dollars,  to  be 
recovered  by  suit  before  any  justice  of  the  peace  in  the 
name  of  the  district  and  for  the  use  of  the  road  fund  of 
said  district,  etc.  The  statute  authorizes  the  road  super- 
visor to  call  out  any  or  all  the  "  able-bodied  men  "  of  his 
district  for  not  more  than  two  days  at  a  time  to  work  on 
the  highway  when  the  same  becomes  unsafe  or  impassable. 
And  if  any  such  able-bodied  man,  after  being  duly  sum- 
moned, fidls  to  obey  such  summons,  etc.,  he  is,  by  section 
904,  liable  to  the  penalty  of  ten  dollars.  Under  these  pro- 
visions of  the  statute  only  oMeiodied  men  can  be  sum- 
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moned  bj  the  supervisor,  and  only  such  are  liable  to  be 
fined  for  disobeditoce.  Ko  others  are  included.  One  who 
is  not  an  abUiodied  man  is  without  the  statute.  The 
appellee  was  not  an  able-bodied  man.  He  did  not  there- 
fore come  within  the  purview  of  the  law.  He  was  not 
one  of  those  whom  the  road  supervisor  had  authority  to 
sunmion,  nor  is  he  liable  to  pay  the  fine  imposed  for 
refusal. 

The  fine  can  only  be  imposed  upon  able-bodied  men 
who  disobey  when  duly  summoned. 

The  condition  of  appellee  is  not  in  the  nature  of  a  privL 

lege  that  he  must  assert  or  waive.    He  is  entirely  outside 

the  operation  of  the  statute,  and  his  failure  to  make  his 

condition  known  to  the  supervisor  did  not  operate  to  bring 

him  within  its  provisions ;  neither  did  the  fact  that  he  sent 

a  substitute.    One  who  is  not  by  law  an  able-bodied  man 

may  send  another  person  to  work  on  the  highway  without 

be(H>ming  liable  to  the  penalty  provided  in  the  statute. 

Were  it  otherwise  a  woman  might  subject  herself  to  the 

penalty,  should  she  send  a  person  to  work  the  highway,  in 

the  event  such  person  should  be  rejected  by  the  road 

supervisor. 

The  judgment  ib 

AflSnued. 


Grafts,  Adm'r,  v.  Clabx. 

1.  Be&nhi  FAniUBX  to  plbad:  amendment.  Where  an  amended 
answer  is  fucceBsfnllj  asBailed  bj  motion  or  demurrer,  a  judgment 
bj  default  cannot  properlj  be  entered  against  the  defendant  for  his 
failure  to  farther  plead,  in  aooordanoe  with  the  mling  of  the  coort, 
if  the  original  answer  remains  on  file  unaffected  bj  such  ruling. 

8.  Fonign  judgment:  evidence  ab  to  VALmrrr.  A  judgment  cannot 
properlj  be  rendered  upon  a  foreign  judgment,  invalid  under  our 
laws,  unless  it  be  shown  "that  such  judgment  is  valid  under  and 
aeeozding  to  the  laws,  prmetioe  or  usage  of  the  State  where  rendered. 
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Appeal  from  Henry  Cvrcmt  CowrL 

SaTUBDAY,  jAlinTABY  28. 

AonoN  upon  a  judgment  purporting  to  liave  been  ren- 
dered by  the  prothonotary  of  a  court  of  record  of  the  State 
of  Pennsylvania,  April  9,  1850,  upon  a  promissory  note 
dated  April  8,  1860,  and  payable  April  1,  1866.  The 
petition  avers  that  the  prothonotary  had  authority  to  enter 
the  ludinnent  on  the  note  before  it  was  due,  and  the  judg- 
ment  S  the  usual  and  proper  form  mider  the  kws  of  ^e 
State  of  Pennsylvania. ,  A  copy  of  what  purports  to  be  a 
part  of  a  statute  of  that  State,  conferring  the  authority  upon 
the  prothonotary,  is  made  a  part  of  the  petition. 

Defendant  answered,  denying  generally  all  the  averments 
of  plaintiff's  petition.  By  an  amended  answer  he  avers  that 
the  judgment  is  void,  was  entered  without  notice,  without 
jurisdiction  and  by  fraud,  etc.  Upon  motion  defendant 
was  required  to  make  a  more  specific  statement  of  the  mat- 
ter pleaded  in  his  amended  answer.  Time  was  taken  to 
comply  with  the  rule,  but  no  amendments  having  been 
made  in  compliance  therewith,  plaintiff  moved  that  a 
default  be  entered  against  defendant,  and  thereupon  the 
proceedings  were  had  as  set  forth  in  the  following  language 
of  the  record:  ^^This  cause  coming  on  to  be  heard  the 
plaintiff  appears  by  Bowman  and  the  defendant  by  Palmer, 
his  attorney ;  and  plaintiff's  motion  for  de&ult  is  heard  and 
sustained,  to  which  defendant  excepts;  and  on  further 
consideration  of  the  case  and  on  presentation  of  the  exhib- 
its and  evidence  to  the  court  judgment  is  rendered  for 
plaintiff  against  defendant,"  etc.,  etc.,  to  which  defendant 
excepted. 

From  the  bill  of  exceptions  it  appears  that  the  only  evi- 
dence offered  was  the  transcript  of  the  judgment  sued  on. 

Defendant  appeals. 
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Z.  Q.  Palmier  and  T.  A.  Beremcm  for  the  appellant. 
P.  N.  Bovmum  for  the  appellee. 

Bbok,  J. — I.  The  default  was  improperlj  rendered 
against  defendant.  As  we  understand  the  record,  defend- 
L  DxTAuiff:  ^^^  ^^  pleaded  a  sufficient  defense  by  his 
pi^l^f^end-  fi^^  answer,  which  was  not  assailed  by  the 
™®'***  motion  of  plaintiff.     The  motion  was  only 

directed  at  the  second  answer.  His  failure  to  comply  with 
the  order  made  thereon  did  not  affect  his  first  answer. 
There  being  an  answer  to  the  petition,  default  could  not  be 
taken  against  defendant.  Levi  y.  Momrosj  11  Iowa,  453. 
Bevision,  section  8148,  which  provides  that,  if  a  party  &il  to 
amend  his  pleadings  within  the  time  prescribed  by  the  court, 
judgment  by  default  shall  be  rendered  against  him,  does 
not  apply  to  this  case.  Where  a  party  has,  by  separate 
answers,  set  up  several  defenses,  and  fails  to  amend  one  of 
his  pleadings  in  compliance  with  the  role  of  the  court,  he 
is  not  iu  default  so  that  judgment  may  be  rendered  against 
him  as  to  all  of  his  defenses.  Those  that  are  well  pleaded 
will  stand,  and  he  is  precluded  from  making  defense  under 
the  one  which  he  has  &iled  to  amend.  The  section  con- 
t^nplatee  a  case  where  amendments  are  required  to  be 
made  to  the  only  answer  or  all  the  answers  of  the  defendant. 

n.  There  was  not  sufficient  evidence  before  the  court  to 
authorize  a  judgment.  The  judgment  sued  on  was  ren- 
2.  iy>R.iGK  <iered  upon  a  promissory  note  which  empowered 
J^2S^^  any  attorney  of  any  of  the  courts  of  Pennsylvania 
toTsUdity.  ^  enter  judgment  thereon  in  any  of  the  courts 
of  that  State. 

It  was  entered  without  the  appearance  or  agency  of  any 
attorney^  and  as  appears  by  the  record  of  the  prothonotary 
of  the  court,  near  five  years  before  the  maturity  of  the  note. 

Under  the  laws  of  this  State  a  judgment  of  this  charac- 
ter is  invalid  and  cannot  be  enforced.     It  has  been  ruled 
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however  bj  this  court,  that  when,  by  the  lawB,  uBages  and 
practice  of  a  State,  a  judgment  rendered  therein  is  valid, 
the  same  faith  and  credit  will  be  extended  to  it  here,  and  it 
will  be  enforced  by  the  courts  of  this  State.  No  evidence 
was  given  of  the  laws  of  Pennsylvania,  so  that  the  circuit 
court  could  have  determined  that  the  judgment  was  valid 
there.  As  the  judgment  is  not  valid  xmder  our  laws,  this 
was  necessary  in  order  to  authorize  the  court  to  extend  to 
it  full  faith  and  credit  and  render  judgment  upon  it  in  this 
action.  We  do  not  determine  that  all  objections  appearing 
against  the  judgment  would  be  removed  by  proof  that  it  is 
in  accordance  with  the  laws  of  Pennsylvania.  Of  this  we 
have  grave  doubts.  But  without  dispute  it  cannot  be 
regarded  as  valid  unless  it  is  shown  to  be  so  under  the 
laws  of  that  State.  It  was  clearly  error  to  render  judg- 
ment upon  it  without  such  evidence. 

Beversed. 


Stoddasd  v.  Thompsok  et  dL 


^  ^  Fonnar  a^ndioatioQi  xffbot  ufoh  PBmss:  sstofpbl.    On«  who» 

-3^"  ggl  though  not  ft  pftrtj,  defendi  or  prosocatM  an  action  bj  emplojin^ 

111  gi^l  ooiuiiel,  pajing  coftf,  and  doing  thoee  things  which  are  uinall j  doiM 

31      80.  bj  ft  P>^7>  "v^iU  ^  bound  bj  the  judgment  rendered  therein. 

133     ^ 

AjppeaLfrom  Black  Ranxik  Dietriet  OaurL 

Satdbdat,  Jakuabt  28. 

AonoN  IN  OHANOEBT.    Docreo  for  plaintiff;  defendant 
Thompson  appeals. 

C.  H.  Oonkliny  BoUe^  AUen  dk  Ckyuch  fbr  the  appellant. 

8.  P.  VcmnattOy  I.  Jf.  Prmton  dk  Son  for  the  appellee. 
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Bbck,  J.  —  The  petition  alleges  that  defendant  Thomp- 
son proposed  to  plaintiff  that,  in  consideration  of  $3,000  in 
notes  and  demands  to  be  transferred  by  plaintiff  to  him,  he 
would  provide  for  and  maintain  plaintiff  and  his  wife  daring 
their  lives  and  wonld  maintain  and  educate  a  grand-daughter 
of  the  plaintiff,  then  a  member  of  his  family,  until  she  arrived 
at  the  age  of  eighteen.  This  proposition  wasacc^ted  by 
plaintiff^  and  a  contract  was  signed  by  defendant  to  that 
effect,  but  was  not  executed  by  plaintiff  and,  in  fstct,  was  not 
completed  and  delivered,  and  was  not  intended  to  be  until 
plaintiff  and  defendant  could  arrange  their  business  affiurs 
in  a  manner  to  enable  them  so  to  do.  Thompson  never 
performed  nor  offered  to  perform  his  agreement  or  to 
complete  th6  contract,  but  that  certain  notes,  held  by  plain- 
tiff  against  others,  coming  into  his  possession,  he  claims 
them  as  his  own  under  said  contract  Upon  one  of  these 
notes  made  by  Wilson  he  brought  suit  and  recovered  judg- 
ment which  he  is  about  to  collect,  and  the  other  note,  unless 
restrained,  he  will  proceed  to  coUect  It  is  alleged  that 
Thompeon  is  insolvent  A  temporary  injunction,  restaiin- 
ing  him  from  the  collection  of  the  judgment  and  note,  was 
allowed,  which,  upon  the  final  hearing^  was  made  perpetual, 
and  by  the  decree  the  contract,  which  is  alleged  by 
Thompson  to  have  been  completed,  and  under  which  he 
claims  the  right  to  collect  and  appropriate  the  proceeds  of 
the  note  and  judgment,  is  canceled  and  annulled  and  plain- 
tiff authorized  to  collect  them.  The  makers  of  the  note  and 
the  judgment  debtor  are  made  defendants  in  this  action. 

lliere  is  a  very  considerable  mass  of  testimony  upon  the 
issues  of  &ct  in  this  case.  We  will  not  be  expected  to  give 
a  statement  of  its  substance,  or  enter  into  a  discussion  as  to 
its  effect.  Wq  are  of  the  opinion  that  the  alleged  contract 
between  the  parties  under  which  Thompson  claims  the 
note  in  question  was  never  completed.  The  evidence  as 
to  the  facts  connected  with  the  instrument  is  conflicting,  but 
the  wei^t  of  testimony  supports  the  conclusion  just  stated. 
Vol:  XXXI.— 11 
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The  evidence  as  to  the  tranBaction,  as  given  by  plaintiff,  is 
corroborated  by  at  least  two  witnesses.  He  states  that  when 
the  contract  was  signed  by  Thompson  it  was  not  considered 
as  completed,  nor  was  it  delivered,  but  was  to  be  retained  in 
his  possession,  by  the  consent  of  Thompson,  until  the  busi- 
ness of  each  could  be  so  arranged  that  they  would  be  able  to 
perform  the  conditions  of  the  instrument.  No  delivery  of 
notes  or  property  was  made  by  plaintiff  at  the  time.  Two 
witnesses  who  were  present  when  the  instrument  was 
written  and  signed  by  Thompson  corroborate  the  statements 
of  plaintiff.  Other  facts  developed  by  the  evidence  tend 
the  same  way.  Thompson's  evidence  upon  this  point  is 
directly  in  conflict  with  plaintiff's,  but  it  is  not  so  well  sup- 
ported. It  will  be  observed  that  Thompson  claims  that 
the  contract  was  fully  completed  and  delivered  and  rests 
his  rights  in  this  case  thereupon.  He  does  not  ask  that 
the  proposition  made  by  him  and  accepted  by  plaintiff, — 
the  agreement  between  them  to  enter  into  the  cotitract^ 
—  shall  be  enforced  against  plaintiff. 

It  is  shown  by  the  evidence  of  Thompson,  whose  state- 
ments upon  this  branch  of  the  case  are  not  contradicted, 
that  the  plaintiff  employed  counsel  to  defend  the  action 
brought  upon  the  Wilson  note  whereon  judgment  was 
rendered ;  that  he  agreed  with  the  maker  of  the  note  to  pay 
the  costs  of  defending  the  suit,  and  was  a  witness  upon  the 
trial.  It  appears  from  the  record  that  the  defense  set  up 
in  that  action  was  that  plaintiff  and  not  Thompson  was 
the  owner  of  the  note.  The  issue  thus  made  was  deter- 
mined in  favor  of  Thompson,  and  plaintiff,  though  not  a 
party  to  the  suit,  is  bound  by  the  adjudication.  One  who, 
though  not  a  party,  defends  or  prosecutes  an  action  by 
employing  counsel,  paying  costs,  and  by  doing  those  things 
which  are  usually  done  by  a  party,  is  bound  by  the  judg> 
ment  rendered,  therein.  Davis  v.  MiSmm,  4  Iowa,  246 ; 
McNamee  v.  MoreUmd^  26  id.  97. 

Under  this  rule  plaintiff  is  bound  by  the  judgment  in  the 
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suit  on.  the  Wilson  note,  and  cannot  now  set  up  a  daim  to 
the  note  or  judgment  rendered  upon  it.  His  rights'  were 
settled  in  that  action,  and  chancery  will  not  open  the  ques- 
tions determined  therein.  It  is  not  claimed  that  the  judg- 
ment was  procured  by  fraud,  nor  in  any  other  fact  in  con- 
nection with  the  rendition  of  the  judgment  established 
which  is  a  ground  for  the  interference  of  a  court  of  chancery. 
The  decree  of  the  district  court  will  be  affirmed  as  to  idl 
matters  involved  in  the  suit  except  as  to  the  judgment  upon 
the  Wilson  note.  The  right  of  Thompson  to  collect  that 
judgment  will  not  be  interfered  with.  A  decree  will  be 
entered  in- this  court  accordingly,  or,  at  the  option  of  plain- 
tiff, the  cause  will  be  remanded  to  the  district  court  for  a 
like  decree  there.  Plaintiff  will  pay  the  costs  of  this 
appeaL 

Modified  and 

Affirmed* 


TifiWEitouBT  V.  BsNisrETr. 
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Wwmaakft  bspsbssntations  in  salb  of  personal  fbopbbtt.  |  87  i§ 
To  constitute  a  wunantj  npon  the  gioand  of  false  repreoentations  fd/  'Z 
on  the  part  of  the  seUer,  there  most  have  heen  a  distinct  assertion  '^  ^ 
or  afllrmati<m  of  qnalitj  made  daring  *the  negotiation,  and  which,  it  31     sal 

jmj  be  Bapi>o0ed,  was  intended  to  and  did  cause  the  sale.  No  war- 
rantj  wiU  be  implied  from  remarks  which  maj  be  construed  as 
praise  simpl  j,  or  commendation  of  the  thing  sold. 

Appeal  from  Fremont  Ovromt  ChwrL 

Satuhday,  Janua^  28. 

Aonos  npon  a  promissory  note  given  in  consideration 
of  a  flock  of  sheep.  Defense,  a  counterclaim,  based  npon 
an  alleged  breach  of  warranty  of  soundness.    Trial  by  the 
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oourt.    Judgment  for  plaintiff.    Defendant  appeak.    The 
neoesjAry  &ctB  are  stated  in  the  opinion. 

Watkinadf  (FiZ2it»»«  for  the  appellant. 

Carmsh  dk  MwMroe  and  WUhrow  <&  Wright  for  the 
appellee. 

Day,  J. — I.  A  consideration  of  the  nnmerous  errors 
presented,  in  an  order  different  from  that  of  their  assign- 
ment, will  be  oondncive  of  clearness  and  brevity.  The 
question  which  naturally  presents  itself  for  our  primary 
consideration  is,  whether  the  colloquy  between  the  parties 
to  the  contract  amounted  to  a  warranty,  on  the  part  of 
plaintiff,  of  the  soundness  of  the  sheep.  The  testimony 
bearing  upon  this  branch  of  the  case  is  quite  brief.  A 
short  time  before  the  purchase  plaintiff  proposed  to  sell 
defendant  the  sheep.  Detendant  asked  ^^  if  the  sheep  were 
healthy;  if  there  was  any  disease  among  them."  The 
plaintiff  ^^said  they  appeared  to  be  healthy,  and  were 
doing  well."  The  defendant  sent  his  &ther,  David  Ben- 
nett, to  look  at  the  sheep,  and  to  make  a  trade  for  them  if 
he  thought  best.  David  Bennett,  upon  looking  at  the 
sheep,  saw  that  ihej  were  thin  in  flesh,  and  ^^  told  Tewkes- 
bury he  did  not  want  them,  and  would  not  trade  with 
him."  Tewkesbury  ^^  represented  the  sheep  to  be  well  and 
doing  well.  He  said  that  they  were  thin  on  account  of. 
being  kept  in  the  yard  and  not  herded  welL"  This  is  the 
substance  of  the  testimony  on  the  part  of  the  defendant 
with  reference  to  a  warranty.  The  plaintiff  testified  that 
he  did  not  warrant  to  David  Bennett,  or  any  one  else,  that 
the  sheep  were  sound,  further  than  that  he  believed  they 
were  healthy  ;•  and  that  he  did  so  believe. 

Ec^-b'^hW.  M.,  U  endued  «  d«U,  pnj«  or 
commendation  imply  no  warranty,  but  any  distinct  asser-, 
tion  or  affirmation  of  quality,  made  by  the  owner  during  a 
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negotiation  for  the  sale  of  a  diattel^  which  it  maj  be  snp- 
poeed  was  intended  to  cause  the  sale,  and  was  operative  in 
causing  it,  will  be  regarded  either  as  implying  or  as  con- 
stituting a  warranty.  1  Pars,  on  Cont.  (3d  ed.)  464,  and 
cases  cited  in  note  o. 

The  affirmation  mnst  be  made  to  assnre  the  buyer  of  the 
fstct  asserted,  and  induce  him  to  make  the  purchase ;  and 
must  be  so  received  and  relied  on  by  him.  Ender  v. 
SccUy  11  HI.  85 ;  Humphreys  v.  ComJme^  8  Black. 
616.  The  question,  whether  any  particular  affirmation 
amounts  to  a  warranty,  when  there  is  no  warranty  in  terms, 
is  for  the  jury.  The  criterion  is  the  understanding  of  the 
parties,  and  it  is  for  the  jury  to  say  whether  the  language 
used  was  intended  as  a  mere  expression  of  opinion  or 
belief,  or  as  a  representation.  Duffee  v.  Masonj  8  Oow. 
25 ;  Chapman  v.  Murchj  19  Johns.  290 ;  House  v.  Fort^ 
4  Bla<^.  298.  Li  the  ease  last  cited,  which  was  an  action 
upon  an  alleged  breach  of  warranty  of  the  soundness  of  a 
horse,  it  was  held  that  the  court  below  improperly  refused 
to  instruct  the  jury  that  '^  if  the  defendant  at  the  time  of 
the  exchange,  on  being  questioned  as  to  the  horse's  eyes, 
said  they  were  as  good  as  any  horse's  'eyes  in  the  world, 
this  did  not  amount  to  a  warranty." 

The  court  said  ^'  there  was  no  warranty  in  terms,  and  i^ 
by  the  language  used,  a  warranty  was  intended,  that  inten- 
tion was  to  be  proved.  The  language,  as  it  is  presented  in 
the  instruction,  is  not  of  itself  a  warntnty,  express  or 
implied."  The  general  judgment  of  the  court  in  favor  of 
plaintiff,  for  the  amount  of  the  note,  was  predicated  upon 
th^  £eu^  that  a  warranty  was  not  established.  This  finding 
of  the  court  is  to  be  r^^arded  by  us  as  a  verdict  of  a  jury. 
A  majority  of  the  court  are  of  opinion  that  it  is  in  accord- 
ance with  the  preponderance  of  the  testimony.  One  mem- 
ber of  the  court,  Mr.  Justice  Hiusb,  would  resolve  the 
question  diffierentiy,  if  an  original  one.  But  we  unite  in 
the  opinion  that  it  is  not  so  opposied  to  the  weight  of  evi- 
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dence,  as  to  jufitify  our  interference.  There  is  no  evidence 
which  wonid  lead  to  the  condnaion  that  the  representation 
was  fi^udnlently  made. 

n.  The  plaintiff  toBtified  as  follows :  ^'  Mr.  Tewkesbniy 
told  me  when  I  first  saw  him  that  the  bucks  had  not  been 
to  the  ewes.  This  was  about  the  10th  or  12th  of  Decem- 
ber, 1867.  Li  January  and  February  they  commenced  to 
have  lambs ;  they  had  between  thirty  and  fifty  in  those 
months ;  out  of  all  the  lot  we  saved  but  one."  This  testi- 
mony was  not  contradicted.  Defendant  claims  that  he  has 
at  least  established  a  warranty  as  to  this  branch  of  the  case. 
The  testimony  however  does  not  show  that  this  representa- 
tion was  intended  as  a  warranty,  nor  that  it  was  relied 
upon  as  such ;  nor  is  there  any  evidence  that  it  was  fi<aud- 
ulently  made.  We  think  the  court  rightly  found  that  the 
representation  did  not  amount  to  a  warranty. 

m.  Yarious  errors  are  assigned  upon  the  rejection  of 

certain  testimony  bearing  upon  the  measure  of  damages. 

As  no  warranty  was  established,  the  question  of  damage 

did  not  arise,  and  the  ruling  of  the  court,  whether  correct 

or  not,  worked  the  defendant  no  prejudice,  and  constitutes 

no  ground  for  «  reversal.    See  cases  cited  in  Dillon's 

Digest,  419. 

Affirmed. 


Helt  et  al.  v.  Ellis  &  Jambs. 

Judioial  sals:  forbclosubb:  bedbmftion.  .  Where;  in  a  proceeding 
to  redeem  from  a  f oredoeure  iale  of  land,  on  account  of  aUeged 
irregolarities  in  the  appointment  of  appralBera,  an  order  was  made 
that  the  plaintiff  might  redeem  within  a  certain  time,  it  was  hM, 
that  he  was  not  entitled  to  have  brought  into  conrt  for  his  use, 
whether  he  redeemed  or  not,  a  mortgage  for  pnrchaee-monej  held 
bj  the  defendants  from  one  to  whom  thej  had  sold  after  their  pur- 
chase at  the  foreclosure  sale,  and  who  was  not  shown  to  have  had 
an  J  notice  of  the  alleged  irregularities  in  the  sale. 
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AjppeoLfrom  Deoatwr  District  CcvH. 
Satubday,  January  28. 

The  plaintiffi  jEQed  in  the  Decatur  district  court  a  petition 
allying  that  they  mortgaged  the  S.  £.  \  of  S.  £.  \  of  section 
10,  townsiiip  69,  range  25,  to  Elanor  Allbee,  to  secure  the 
payment  of  $240.  That  W.  W.  Ellis,  as  the  agent  of 
AUbee,  filed  a  petition  asking  the  foreclosure  of  said  mort- 
gage. That  judgment  was  rendered  on  said  note  for 
$298.80,  and  &  special  execution  awarde(].  That  Ellis  and 
James,  acting  as  a  firm,  had  execution  issued.  That  the 
sheriff,  without  giving  the  clerk  of  the  court  or  the  defend- 
ant notice  to  select  appraisers,  appointed  parties,  on^  of 
whom  was  not  a  householder,  to  appraise  said  land,  who 
appraised  the  same  at  $325.  That  Ellis  and  James  pur- 
chased the  land  at  sheriff's  sale,  for  $330,  and  immediately 
sold  the  same  to  J.  W.  Studebaker  for  $500,  and  took  a 
mortgage  on  the  land  for  $175  of  the  purchase-money. 
That  Studebaker  sold  said  land  to  A.  J.  Welch,  who  took 
the  same  subject  to  the  mortgage,  and  that  said  parties  all 
had  knowledge  of  the  rights  of  petitioners.  Petitioners 
pray  that  they  may  be  allowed  to  redeem,  and  that  the 
note  held  by  Ellis  and  James  may  be  delivered  up  to  them. 
By  an  amended  petition  they  claim  $100  for  rent  of  the 
premises. 

Answer  in  denial. — The  cause  was  referred  to  J.  B. 
Morrison,  Esq.,  to  find  facts  and  conclusions  of  law,  who 
filed  the  following  report,  to  wit:  "The  lands  were  sold 
and  purchased  as  stated  in  the  petition.  Studebaker  and 
Welch  were  innocent  purchasers,  without  notice  of  any 
irregularities  in  said  sale.  One  of  said  appraisers  was  not 
a  householder  of  tiiie  neighborhood  at  the  time  of  said 
appraisement.  Ellis  sold  said  land  for  $500,  and  took  a 
mortgage  back  for  $175.    Ellis  redeemed  said  land  from 
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tax  sale  by  paying  $26.57.  There  has  been  no  improve- 
ments  .made  on  said  land  since  the  sale.  There  were  no 
rents  and  profits  proven  on  the  trial  of  this  case. 

Legal  oondAMion. — Plaintiffs  have  the  right  to  rederai 
said  land.  I  reconmiend  decree  that  plaintifft  be  com- 
pelled to  redeem  within  twenty  days  after  entry  of  the 
decree  in  this  cause,  by  paying  $330,  with  ten  per  cent 
from  the  6th  of  June,  1868,  and  $26.57,  with  six  per 
cent  from  the  third  day  of  Jnly,  1868,  and  in  de&ult 
thereof  to  be  forever  barred  of  their  right  of  redemption; 
and  in  case  of  redemption  said  mortgage  to  be  void,  and 
defendants  pay  all  costs. 

The  defendants  filed  a  motion  to  set  ande  the  condn- 
sions  of  law,  and  the  plaintifis  a  motion  to  modify  the 
report  of  the  referee,  both  of  which  were  overmled.  A 
judgment  was  entered  as  recommended  bv  the  referee,  to 
which  both  parties  excepted. 

The  plaintiffs  alone  appeal. 

J.  TT.  Penmy  for  the  appellants. 
WarMa*  &  Post  for  the  appellees. 

Day,  J.  —  The  abstract  of  the  record  submitted  by  appel- 
lant contains  no  portion  of  the  testimony  produced  on  the 
trial  of  the  cause  before  the  referee.  We  cannot,  therefore, 
review  the  £eu^  found.  The  only  question  presented  by 
the  record  for  our  consideration  is  with  reference  to  the 
legal  deductions  of  the  referee.  Appellant  insists  that 
'^  Ellis  and  James,  purchasing  with  notice,  should  be  com- 
pelled to  bring  said  mortgage  into  court  for  plaintiff's  use, 
whether  he  redeems  said  land  or  not"  The  referee  does 
not  find  that  Ellis  and  James  purchased  with  knowledge  of 
any  fSsu^  which  would  effect  their  hanafdeB.  We  are  there- 
fore not  called  upon  to  consider  what  would  be  their  rights 
and  obligations  if  such  notice  were  established. 
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Appellant  asked  in  the  court  below  an  extension,  of  the 
time  limited  for  redemption.  This  time,  being  but  twenty 
days,  expired  long  before  the  canse  came  into  this  court.  It 
is  henise  apparent  that,  without  such  extension,  the  plaintiff 
will  be  denied  any  practical  benefits  ttom  the  decree  in  his 
fiivor. 

The  plaintiff  will  be  aUowed  until  the  first  day  of  April, 
A.  D.  1871,  within  which  to  rede^od  as  directed  by  the 
decree  of  the  court  below,  and  will  pay  the  costs  of  this 
appeal. 

Thus  modified  the  decree  of  the  district  court  is 

Affirmed. 


Thb  Cnr  of  Des  Hoines  t.  Dobb. 

Landkvd  and  tenant:  constbuotio^  of  lbasb.  Where,  in  a  lease 
of  a  citj  comer  lot  for  bnsiness  porpoees,  it  was  stipulated  that  the 
leasee  dioold  ''paj  aU  taxes  assessed  against  the  improTements 
placed  by  him  on  the  premises,  and  keep  up  the  HdewUki  wnfivnt  of 
the  wme,"  it  was  AM,  that  the  liability  of  the  lessee  was  not  limi- 
ted to  the  sidewalk  at  the  main  business  front  of  the  lot  and  build- 
ings, and  existing  at  the  time  of  the  lease,  but  extended  to,  and 
that  he  was  liable  to  the  city  for  the  cost  of  construction  of,  a  side- 
walk, constructed  in  accordance  with  an  ordinance  of  the  dty,  petir 
tioned  for  by  the  lessee  and  others,  along  the  dde  of  said  lot  on  a 
street  running  parallel  therewith. 

Appeal  from  Polk  District  Court. 

Satubday,  Januaby  28. 

On  die  22d  day  of  April,  1868,  Hoyt  Sherman  was  the 
owner  of  lots  1^  and  6  in  block  12  in  the  dty  of 
Dea  Moines.  These  lots  originaUy  surveyed  and  platted 
were  each  66  feet  wide  on  Sixth  street,  runing  west  132 
feet  to  an  alley.  Lot  5  was  a  comer  lot,  with  a  frontage  of 
Vol.  XXXI.— 12 
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66  feet  on  Sixth  street  and  132  feet  on  Walnut  street  Lot 
6  was  the  same  size,  with  an  alley  along  the  north  side. 
Sherman  subdivide  the  two  lots  into  lots  of  22  feet  in 
width  on  Walnut  street,  and  132  in  length,  and  at  the  date 
befoi^e  mentioned  leased  one  of  said  lots,  being  one-sixth 
of  lots  5  and  6  as  they  were  originally  platted,  to  J.  A. 
Banta,  by  written  lease  as  follows : 

^^  This  agreement  of  lease  between  Hoyt  Sherman  and 
J.  A.  Banta,  of  Polk  county,  Iowa,  witnesseth :  That  the 
said  Hoyt  Sherman  has  leased  to  the  said  J.  A.  Banta,  for 
the  term  of  five  (5)  years,  from  the  1st  day  of  May,  1868,  for 
the  consideration  and  subject  to  the  conditions  hereinafter 
named,  the  following  described  premises,  to  wit :  That  part 
of  lots  5  and  6,  in  block  12,  as  numbered  in  the  original 
town  of  Fort  Des  Moines,  Iowa,  described  as  follows :  Com- 
mencing on  lot  5  at  the  comer  of  Walnut  and  Sixth  streets, 
thence  ive&tfrontmg  on. Walnut  street  22  feet,-  thence 
north  132  feet  to  an  alley,  thence  east  22  feet  to  Sixth 
street,  thence  south  along  Sixth  street  132  feet  to  place  of 
beginning ;  it  being  the  east  one-sixth  of  said  lots  5  and  6 ; 
and  guarantees  peaceable  possession  of  said  premises  during 
the  term  leased,  provided  said  Banta  complies  with  the 
stipulations  hereto  agreed  on  his  part  for  the  consideration 
above  named.  The  said  J.  A.  Banta  agrees  to  pay  to  said 
Sherman  the  sum  of  $350  per  annum  for  the  first  three  years, 
the  value  of  said  premises  to  be  fixed  at  $3,500,  and  for  the 
remaining  two  years  ik^  rate  shall  be  fixed  as  follows :  At 
the  end  of  third  year  each  of  said  parties  hereto  shall  select 
one  person,  and  the  two  named  shall  select  a  third,  and  the 
three,  or  a  majority  of  them,  shall  determine  the  value  of  the 
lot  leased,  and  10  per  cent  of  such  valuation  shall  be  the 
annual  rental  to  be  paid  for  the  remaining  two  years ;  pay- 
ments of  rent  to  be  made  quarterly,  on  the*  1st  days  of  Jan- 
uary, April,  July  and  October  of  each  year.  It  is  agreed 
that  said  Banta  shall  pay  all  taxes  assessed  against  the 
improvements  placed  by  him  on  said  premises  and  keep  up 


DECEMBER  TEBM,  1870.  91 

The  Cit  J  of  Des  Moines  t.  Dorr. 

. ' 

the  sidewaUcB  in  front  of  the  same  in  accordance  with  ordi- 
nances of  the  city,  and  that  said  premises  are  to  be  used  for 
residence  or  btisiness  purposes  other  than  the  sale  of  malt 
or  spirituous  liquors,  or  as  saloons.  The  said  Banta  reserves 
the  right  to  remove  all  improvements  at  the  expiration  of 
this  lease,  provided  he  complies  with  the  conditions  of  the 
same.  It  is  further  agreed  that  if  said  Banta  shall  &il  to 
make  payments  of  any  installment  of  rent  when  due,  or 
otherwise  violate  any  agreement  of  this  lease,  then  the  said 
Sherman  shall  hiave  the  right  of  entering  upon  and  taking 
possession  of  the  premises  and  declaring  this  lease  forfeited. 

j        $1.00        )    ^^  Sigaed  at  Des  Moines,  in  duplicate, 
(  U.  S.  Stamp,  f         Ihis  22d  day  of  April,  1868. 

"HoYT  Sheeican. 

"J.  A.  Banta.'' 

On  the  18th  day  of  July,  1868,  Banta  assigned  his  lease 
to  the  appellant,  J.  M.  Dorr.  At  the  time  of  the  lease  to 
Banta  there  were  no  improvements  on  the  premises  leased 
to  him.  Soon  afterward  Banta  built  a  frame  store-house 
on  the  comer  of  the  lot,  with  the.  principal  front  entrance 
on  Walnut  street,  and  a  side  entrance  on  Sixth  street 
There  has  since  been  built  on  the  leased  premises  a  ware- 
house fronting  on  Sixth  street,  north  of  the  storeroom. 
Also,  north  of  the  warehouse  has  been  erected  a  shop  used 
88  a  paint  shop,  fronting  on  Sixth  street ;  and  still  further 
north  on  the  lot  has  been  built  a  small  dwelling-house, 
fronting  on  Sixth  street. 

Some  time  in  July,  1868,  the  city  built  a  new  sidewalk 
on  Walnut  street,  in  front  of  the  leased  premises,  which 
Dorr  paid  for.  Subsequently  Dorr  and  others  petitioned 
the  city  council  to  order  the  construction  of  a  sidewalk  on 
Sixth  street,  adjoining  the  premises  occupied  by  him  under 
said  lease ;  such  petition  is  as  follows : 

To  the  city  c(nm(nl  of  I)es  Mbmes  : 
Gentlemen: — The  tmdersigned  most  respectfrdly  ask 
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your  honorable  body  to  establish  a  sidewalk  on  the  west 
side  ci  Sixth  street,  between  Mulberry  and  Sycamore 
streets,  or  along  so  much  thereof  as  in  your  wisdom  you 
may  think  necessary  for  the  public  oonvenience  of  foot 
passengers.  Petitioners  further  represent  that  the  sidewalk 
on  the  east  side  of  said  Sixth  street  is  not  snfScient  to 
accommodate  those  who  pass  over  the  same ;  for  pass^igera 
on  said  sidewalk  are  fi^equently  crowded  off  of  the  walk, 
and  into  the  street  and  mud.  Petitioners  further  repre- 
s^it  that  many  of  the  lots  along  west  side  of  Sixth  street, 
where  said  sidewalk  is  asked  for,  are  used  for  business  lots 
at  y^  high  rents,  and  that  said  sidewalk  will  be  of  great 
benefit  to  the  lessees  of  said  lots,  as  well  as  to  the  public 
generally,  in  getting  to  and  from  said  places  of  business. 
Petitioners  therefore  ask  that  a  sidewalk  not  less  than  eight 
feet  wide,  made  of  plank  not  less  than  two  inches  thick,  be 
ordered  on  the  west  side  of  Sixth  street,  as  above  stated. 

J.  M.  DoRB,  lessee  of  part  of  lots  5  and  6,  in 
block  12,  on  said  Sixth  street. 

A.  W.  VooDBY,  T.  W.  Vmomrr, 

Foster  Bbothsbs,  B.  B.  Maple, 

J.  D.  Bambo^  Kuntz  Bsothebs. 
A.  D.  Boyd, 

This  petition  was  circulated  by  J.  M.  Dorr,  and  the  sig* 
natures  thereto  were  obtained  by  him.  It  was  presented 
to  the  city  council,  by  him,  for  its  action,  and  a  sidewalk  as 
asked  for  in  the  petition  was  built  by  order  of  the  city  in 
pursuance  of  the  petition. 

For  the  building  of  this  sidewalk  Dorr  refused  to  pay, 
and  this  action  was  brought  against  Hoyt  Sherman,  the 
owner,  and  J.  M.  Dorr,  the  lessee,  of  the  premises  fronting 
on  the  sidewalk.  The  court  rendered  judgment  against 
Dorr  for  the  cost  of  constructing  the  walk,  and  awarded  a 
special  execution  for  the  sale  of  his  interest  in  the  leased 
premises  to  satisfy  the  judgment.    J.  M.  Dorr  appeals* 
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C.  H.  Oatch  for  the  appellant. 
Seward  SmUh  for  the  appellee. 

"M'lT.TARttj  J.  .^  The  only  question  presented  for  onr  deter- 
mination is  whether  the  appellant,  J.  M.  Dorr,  is  liable  for 
the  payment  of  the  cost  of  constructing  the  sidewalk  on 
Sixth  street  in  front  of  the  leased  premises. 

These  premises  were  situated  at  the  intersection  of  Sixth 
and  Walnut  streets,  being  a  comer  lot  with  twenty-two  feet 
front  on  the  latter  street,  and  one  hundred  and  thirty-two 
feet  fi*onting  on  the  fcHiner.  It  will  thus  be  seen  that  the 
lot  had  two  fit>nts,  as  evexy  comer  lot  necessarily  has,  be- 
cause its  /ace  is  apposite  to  and  frowU  on  two  difierent 
streets. 

By  the  terms  of  the  lease,  the  lessee  agreed  to  ^^pay  all 
taxes  assessed  against  the  improvements  placed  by  him  on 
said  premises,  amd  heep  wp  the  sidewalka  in  front  of  the 
same  in  aooordanoe  with  ordinanoee  of  the  ciiyJ^  His 
agreement  was  not  simply  to  keep  up  a  sidewalk,  but  the 
^idewalke;  more  than  one  sidewalk  was  intended  or  the 
parties  would  not  have  used  the  plural  noun«  The^^^ 
waUce  in  front  of  the  lot  leased  were  to  be  kept  up  by  the 
lessee.  The  front  of  a  lot  is  very  well  known  to  be  that 
part  of  the  same  which  faces  a  street  or  streets.  It  may 
front  on  one  street  only  or  it  may  front  on  two.  What  is 
the  fix)nt  of  a  lot  is  a  question  determinable  by  its  facing 
npon  a  public  street  or  streets.  In  this  case  the  lot  in 
question  faced  upon  two  public  streets.  The  lease  required 
the  lessee  to  keep  up  the  ndewaUce  in  front  of  the  lot.  The 
building  of  a  sidewalk  on  Walnut  street  by  him  was  not  a 
full  compliance  of  the  agreement,  if  a  walk  was  ordered  by 
the  dty  on  the  other  front.  Its  scope  is  more  comprehen- 
sive, including  more  than  one  sidewalk. 

It  is  claimed  however  that  the  parties  made  their  con- 
tract with  refer^ice  to  the  sidewalk  then  existing,  and  that 
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this  was  on  Walnut  street  only,  therefore  it  was  not  in- 
tended to  include  any  sidewalk  on  Sixth  street.  The 
evidence  is  conflicting  to  some  extent  as  to  the  existence 
of  a  sidewalk  on  Sixth  street.  Sherman  testifies  that  there 
was  a  sidewalk  of  grayel  and  coal  cinders  on  Sixth  street ; 
that  he  employed  Bowers  to  haul  the  material. for  the 
same.  Bowers  testifies  to  the  &ci  that  his  team  hauled  the 
gravel  and  cinders  for  the  walk,  and  that  there  was  such  a 
walk  constructed  along  the  east  front  of  the  lot  on  Sixth 
street.  William  Fahey  also  testifies  to  the  &ct  of  the  walk 
being  made,  that  he  assisted  in  making  it,  and  that  it  was 
'  made  of  surfiEice  gravel  and  cinders,  two  or  three  feet  thick. 

Appellant  produced  several  witnesses  who  testified  that 
they  frequently  passed  along  Sixth  street,  and  that  they 
had  not  seen  any  such  sidewalk  there. 

Li  this  state  of  the  evidence  we  think  the  preponderance 
is  in  fiskvor  of  the  existence  of  a  sidewalk  on  the  east  front 
of  the  lot.  Without  this  evidence,  however,  we  are  of  opin- 
ion that,  by  a  fair  and  natural  construction  of  the  terms  ot 
the  lease,  the  lessee  of  the  premises  bound  himself  to  keep 
up  such  sidewalks  in  front  of  his  lot  as  the  city  council 
should  require.  And  the  fact  that,  in  describing  the  prem- 
ises, they  are  said  to  be  ^'fronting  on  Walnut  street  twenty- 
two  feet,"  is  not  inconsistent  with,  and  does  not  negative, 
the  fstct  that  they  also  front  on  Sixth  street  one  hundred 
and  thirty-two  feet. 

This  construction  seems  to  us  to  be  also  in  accord  with 
the  equity  of  the  case.  This  sidewalk  was  procured  to  be 
built  through  the  active  agency  of  the  appellant.  Through 
his  efforts  the  city  council  was  induced  to  order  its  con- 
struction, BXid  its  construction  was  asked  by  appellant  for 
the  reason,  among  others,  of  the  great  benefit  that  would 
result  to  himself  as  the  lessee  of  the  premises  adjacent 
thereto. 

The  judgment  is 

AfiBbmed. 
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1.  Ooiporatkni!  uabilitt  of  subsgbibbbb  to  stock:  change  of 
▲BTiciJts.  Immaterial  changea,  or  such  as  the  law  would  imply, 
in  articles  of  incorporation,  will  not  affect  the  liabilitj  of  a  stock- 
border  who  snbscribed  his  stock  before  such  changes  were  made. 
AUUr,  if  snch  changes  were  material  and  not  such  as  the  law  would 
Bupplj. 

2.  Bridanoe;  srbor  without  pbbjudicb.  The  admission  of  evidence 
which,  though  not  properly  admissible,  could  have  worked  no  prej- 
udice to  the  party  complaining,  constitutes  no  sufficient  ground  for 
leversaL 

^  SfcampB:  bvidbnce:  onus  fbobandi*..  cancbllation.  When  an 
instrument  is  offered  in  evidence  bearing  a  proper  revenue  stamp, 
the  presumption  of  law  is  that' it  was  stamped  at  the  proper  time, 
and  by  the  proper  authority,  and  the  onus  is  on  the  opposite  party 
to  rebut  this  presumption  by  a  preponderance  of  evidence. 

4.  The  mode  of  cancellation  Of  a  revenue  stamp  is  not  essential 

to  the  validity  of  the  instrument ;  nor  would  it  be  void,  it  seems, 
though  not  canceled  at  all. 

Appeal  from  Lee  Cvrcmt  CovH. 
Satubday,  January  28. 

AonoN  upon  an  alleged  subscription  of  $500  to  the 
stock  of  plaintiff;  jury  trial ;  verdict  and  judgment  for  Hie 
plaintiffl    Defendant  appeals. 

The  &et8  are  stated  in  the  opinion. 

OHmare  <&  Anderson  for  the  appellant. 

ff.  Scott  Howell  for  the  appellee. 

Day,  J. — I.  The  subscription  of  the  defendant  was  made 

on  the  26th  day  of  October,  1867.    It  appeared  upon  the  trial 

1.  COBPORA-    ^*  prior  to  this  date  articles  of  incorporation 

^Sa^^'^^i^  written  out  and  signed  by  the  several 

to  stool 
chance 
article. 


to  stock:^      incorporators.    Of  these,  artide  ten  was  as  fol- 


lows, to  wit : 
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"  This  Company  may  elect  their  offi(»re,  giving  three  days' 
notice,  and  commence  business  whenever  there  shall  be 
$10,000  of  the  stock  subscribed ;  which  officers  shall  act 
imtil  their  successors  have  been  duly  elected  as  provided  in 
article  three,  and  the  company  shall  continue  and  exist  for 
the  t^m  of  twenty  years  from  January  1,  1868,  subject  to 
renewal  for  such  longer  period  as  may  be  determined  by 
vote  of  two-thirds  of  the  stockholders  then  in  the  company." 

After  the  defendant  had  subscribed,  the  articles  were 
copied,  and  on  the  28th  day  of  October  the  copied  articles 
were  signed  and  acknowledged^  Befidre  the  acknowledg- 
ment, the  foUowing  changes  were  made,  to  wit:  in 
article  ten  it  was  provided  that  the  company  should  con- 
tinue for  the  term  of  twenty  jesiBfrom  this  dcUe  (the  date 
of  acknowledgment)  subjed;  to  renewal  by  a  vote  of  three- 
fburthd  of  the  stockholders. 

It  is  claimed  that  in  consequence  of  this  change  the 
organization  to  which  defendant  subscribed  is  not  the  one 
which  is  attempting  to  enforce  the  subscription,  and  that 
the  defendant,  consequently,  is  not  liable  to  tiie  plaintiff. 

It  may  be  admitted  that  a  material  and  radical  change  in 
the  objects  of  the  association  would  release  the  defendant 
from  his  liability  upon  his  subscription.  Sartfard  <b  If, 
H.  R.  V.  CrosweiUj  5  Hill,  888.  But  the  changes  here  made 
are  not  of  such  character.  The  first  simply  provides,  that 
the  organization  shall  continue  twenty  years  from  the  28th 
day  of  October,  186T,  instead  oi  twenty  years  from  the  1st 
day  of  January,  1868.  This  amendm^t  simfdy  incorpo- 
rates into  the  articles  of  association  a  condition,  which,  if  not 
inserted,  the  law  would  imply. 

By  section  1158  of  the  Bevision,  the  duration  of  this  cor- 
poration cannot  exceed  twenty  years.  After  the  lapse  of 
that  time  from  its  organization,  it  must  expire  by  limita^ 
tion  of  law,  although  the  articles  of  incorporation  provide 
for  a  longer  duration ;  and  the  same  is  true  of  the  diange 
providing  for  renewal  upon  the  vote  of  three-foyHhs  instead 
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of  two4hirds  of  the  stockholders.  Under  said  section  such 
renewal  can  be  had  only  upon  such  three-fourths  vote. 

K  the  change  had  not  been  made,  the  provision  requiring 
a  two-thirds  vote  would  have  been  simply  inoperative.  If 
the  articles  had  remained  as  originally  drawn,  or  if  they 
had  been  entirely  silent  with  regard  to  duration  and  mode 
of  renewal  of  the  corporation,  the  law  would  have  attached 
to  them  the  same  consequences  as  now.  In  either  case  the 
corporation  would  endure  twenty  years  from  the  date 
of  its  organization,  with  a  right  of  renewal  by  a  vote  of 
ihree-fourihs  of  the  stockholders. 

It  follows  that  the  dianges  are  entirely  immaterial.  The 
defendant  could  not  possibly  be  prejudicially  affected  by 
them.  They  do  not  precipitate  a  call  for  installments  on 
his  subscription.  The  original  articles  provide  that  the 
company  should  commence  business  when  the  subscription 
reached  $10,000. 

The  amended  articles  contain  the  same  provision.  Under 
both,  the  same  contingency  renders  defendant  liable  to  a 
call  for  payment  In  fact  $10,000  had  been  pledged  before 
the  defendant  subscribed,  so  that  his  liability  to  a  demand 
for  payment  was  created  at  the  time  of  his  subscription. 
The  change  being  immaterial,  does  not  exonerate  defend- 
ant from  his  obligations.  Ha/rtford  dk  N.  S.  H.  v.  Oro^- 
well  J  mpra. 

n.  The  plaintiff  introduced  B.  S.  Buddick,  as  a  witness, 
who  referred  to  a  conversation  which  he  had  with  defend- 
jL  ETXDKfCB:  ant  in  St.  Louis,  about  the  15th  day  of  October, 
SSSdkS!'''*  1867.  The  plaintiff  then  asked  the  following 
questions:  ^^^What  did  defendant  say  to  you,  if  any  thing, 
respecting  taking  stock  in  the  association  or  desiring  to 
take  stock  in  said  association  t "  The  defendant's  objection 
that  this  question  was  irrelevant  and  immaterial  was  over- 
ruled, and  the  witness  answered  as  follows :  "  Mr.  Neill  was 
at  St  Louis  when  I  went  down ;  he  asked  about  the  gen- 
eral news  at  Keokuk ;  I  told  him  the  principal  thing  was  a 
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Btock  association  for  the  purpose  of  buying  grounds  and 
of  holding  the  same ;  I  told  him  the  ground  we  talked  of 
buying,  and  the  price  it  could  be  bought  at ;  I  told  him 
the  amount  of  the  stock  and  the  number  of  persons  who 
were  proposing  to  go  into  it.  That  is  about  the  substance 
of  what  I  told  him.  Defendant  expressed  his  approval  of 
such  an  association ;  said  it  was  a  good  thing,  and  such  a 
thing  as  we  ought  to  have  here.  Defendant  remarked  that 
if  the  stock  was  not  all  taken  that  he  would  like  to  have  the 
opportunity  of  taking  some  stock.  I  told  him  I  was  com- 
ing home  and  I  would  make  a  reservation  of  stock  for  him 
of  $500.  I  told  him  of  the  different  parties  who  had 
taken  $500  of  stock,  and  that  is  the  amount  he  proposed 
to  take.  I  am  a  director  in  this  company."  PlaintiflF  then 
asked  the  following  question :  "  State  what  you  did,  if  any 
thing,  in  respect  to  the  wish  expressed  by  the  defendant, 
after  you  got  home,  respecting  stock  in  the  association  !'^ 
The  defendant's  objection  to  this  question,  upon  the  same 
ground  as  before,  was  overruled,  and  witness  answered :  "  I 
think  the  next  day  after  I  got  home,  I  saw  H.  W.. Sample, 
who  was  active  in  getting  up  this  association  and  told  him  I 
wanted  $500  of  that  stock  for  Mr.  Neill;  that  I  had 
seen  Mr.  Keill  and  that  he,  Neill,  said  he  would  take  it. 
Mr.  Sample  told  me  to  sign  his  name  for  him.  I  told  Sam- 
ple that  Neill  would  be  home  in  a  few  days  and  he  would 
do  it."  The  admission  of  this  testimony  is  assigned  as  error. 
Its  connection  with  the  case  is  rather  historical  than  other- 
wise. Its  relevancy  and  materiality  are  not  very  apparent, 
and  yet,  if  altogether  immaterial  and  irrelevant,  it  is  difficult 
to  perceive  in  what  manner  the  defendant  can  be  prejudiced 
thereby.  K  these  answers  had  been  entirely  withdrawn 
from  the  jury,  their  finding  upon  the  material  facts  would 
not  have  been  affected.  The  defendant's  liability  to  the 
plaintiff  grows  out  of  his  subscription.  The  &ct  that  upon 
a  prior  occasion  he  expressed  a  desire  to  subscribe,  and  that 
this  desire  was  communicated  to  the  agent  of  the  plaintiff, 
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neither  increases  nor  diminishes  his  liability  under  the  sub- 
scription ;  nor  can  it  be  presumed  that  it  had  any  control- 
ling effect  upon  the  minds  of  the  jury.  There  is  but  one 
question  upon  which  it  can  be  supposed  to  bear,  that  of  the 
alleged  fi*aud  of  Sample  in  obtaining  the  subscription.  But, 
as  appellant's  counsel  expressly  waives  a  consideration  of 
that  question,  we  need  not  consider  the  effect  of  this  evi- 
dence thereon. 

Plaintiff  also  asked  the  following  question :  "  State  when 
the  articles  of  incorporation  of  the  Union  Agricultural  and 
Stock  Association  were  adopted  ? ''  To  this  the  defendant 
objected  that  it  was  irrelevant  and  incompetent,  and  that 
the  articles  themselves  were  the  best  evidence.  The  objec- 
tion was  overruled  and  the'question  answered.  This  rul- 
ing is  assigned  as  error.  It  is  a  sufficient  response  to  this 
objection  that  the  bill  of  exceptions  shows  that  the  answer 
of  the  witness,  so  far  as  it  refers  to  the  time  of  adoption  of 
the  articles  of  incorporation,  was  by  the  court  withdrawn 
from  consideration  of  the  jury. 

A.  M.  Carpenter  was  then  introduced  as  a  witness  for 
plaintiff  and  the  following  questions  asked:  ^^ State,  if 
you  know,  what  contracts  the  plaintiff  entered  into  after  the 
26th  day  of  October,  1867,  if  any,  respecting  the  purchase 
of  property  or  making  improvements  thereon  for  the  pur- 
poses of  the  association  ?"  The  defendant's  objection  to 
this  question  was  overruled,  and  upon  this  ruHng  he  assigns 
error.  The  remarks  made  in  reference  to  the  former  que^ 
lions  apply  to  this.  A  party  cannot  successfully  urge  an 
error  in  the  proceedings  of  the  court  which  worked  him  no 
prejudice.     See  cases  cited  in  Dillon's  Dig.,  p.  419. 

in.  During  the  progress  of  the  trial  the  defendant  iiled 

an  amended  answer,   in  which  he  alleged  that  he   did 

2.  stamps:      not  stamp  the  subscription  paper,  and  that 

onnsproban-  he  ucvcr  authorized  any  one  to  cancel  the 

tion-  Stamps  thereon.    Plaintiff  thereupon  filed  an 

amendment  to  his  petition  averring  that  the  defendant  did 
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not,  at  the  time  of  sabscription,  affix  and  cancel  a  stamp, 
but  that  at  the  time  he  authorized  the  said  H.  W.  Sam- 
ple to  affix  and  cancel  a  proper  stamp,  and  that  this  was 
done  by  him.  This  again  is  denied  by  a  further  amend- 
ed answer.  It  is  not  claimed  by  appellant  that  the 
stamping  would  be  invalid,  if  done  by  Sample  in  pursu- 
ance of  an  authority  conferred  by  defendant  at  the  time 
of  subscribing.  But  it  is  said  that  the  court  erred  in  the 
instruction  given.  The  stamp  is  canceled  with  a  die 
bearing  the  letters  U.  A.  and  S.  A.  The  words  "  Nov.  21, 
1867,"  are  written  upon  the  stamp. 

0.  T.  Davis  testified:  "The  stock-book  for  subscrip- 
tions was  received  by  the  company  sometime  in  November, 
1867.  When  this  book  was  handed  to  me  as  treasurer  of 
the  association,  the  stamp  was  on  the  book  opposite  to  Mr. 
Neill's  name,  and  the  names  of  the  subscribers.  I  don't 
know  by  whom  the  " die"  was  used  when  this  stamp  was 
canceled.  The  die  is  used  for  canceling  stamps.  The  writ- 
ing on  the  stamp,  opposite  defendant's  name,  I  did  myself. 
The  stamp  was  attached  when  I  received  the  book.  I 
did  this  cancellation  at  the  time  the  book  was  delivered 
to  the  company."  The  court  then  gave  the  following 
instruction :  « If  a  person  execute  an  instrument  on  which 
there  is  a  proper  stamp,  the  presumption  of  law  is,  that 
such  person  stamped  the  same,  or  that  he  authorized  some 
one  else  to  do  it  for  him.  Irregularity  in  canceling  stamps 
on  an  instrument  will  not  make  it  invalid.  Said  presump- 
tion may  be  rebutted,  but  to  do  so  it  is  necessary  to  show, 
by  a  preponderance  of  evidence,  that  the  defendant  did  not 
stamp  said  instrument,  and  that  he  did  not  authorize  any 
one  else  to  stamp  the  same  for  him." 

The  giving  of  this  instruction  is  assigned  as  error.  We 
attach  but  little  importance  to  the  form  of  the  pleadings. 
The  defendant  first  alleges  that  he  did  not  stcmvp  the  sub- 
scription, and  that  he  did  not  authorize  any  one  to  cancel 
the  stamp  thereon.    This  might  be  considered  as  a  tacit 
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admission  of  the  defendant  that  he  did  authorize  some  one 
loplcu}e  a  stamp  on  the  subscription.  Be  that  as  it  may,' 
the  first  pleading  assailing  the  validity  of  the  subscription 
for  want  of  proper  stamp  is  interposed  by  defendant.  K 
defendant  had  not  suggested  any  defect  in  the  manner  of 
stamping,  it  could  not  have  been  seriously  questioned  that 
the  plaintiff  might  have  offered  the  subscription  to  the 
jury,  without  any  proof  in  reference  to  the  stamp.  Does 
the  £EU3t  that  the  plaintiff  elected  to  amend  his  petition, 
instead  of  relying  upon  the  denial  which  the  law  would 
imply  by  way  of  replication  to  defendant's  answer,  affect  in 
any  manner  the  burden  of  proof?  We  think  not.  The 
question  then  is,  when  a  paper  is  offered  in  evidence,  bear- 
ing  the  proper  stamp,  what  is  the  legal  presumption  in 
regard  to  it  i  It  is  that  it  was  stamped  at  the  proper  time, 
and  by  the  proper  authority.  See  The  Cedar  Hwpids  amd 
St.  Pa/ul  £.  Co.  V.  Stewart,  25  Iowa,  115 ;  I%e  Iowa  and 
Minn,  B.  Co.  V.  Perkins,  28  id.  281. 

If  such  be  the  presumption,  the  burden  of  rebutting  it  is 
on  the  party  against  whom  it  is  offered.  This  is  the  prin- 
ciple recognized  by  the  instruction  of  the  court. 

It  is  claimed  that  this  presumption  cannot  attach  in  this 
case  because  the  cancellation  shows  that  it  was  made  in 
November,  while  the  evidence  discloses  that  the  subscrip- 
tion took  place  in  October.  The  evidence  shows  further, 
however,  that  the  stamp  had  been  canceled  with  a  die  be- 
fore the  witness,  C.  T.  Davis,  wrote  thereon  the  date,  Nov. 
21,  1867.  In  the  testimony  upon  this  point  there  is  no 
conflict.  There  being  this  cancellation  with  a  die,  bearing 
the  initials  of  plaintiff,  there  is  no  presumption  that  it  was 
not  done  at  the  proper  time ;  and  in  view  of  this  state  of 
the  evidence  the  instruction  was  proper.  The  mode  of 
cancellation  is  not  essential  to  the  validity  of  the  instru- 
ment, nor  would  it  be  void  though  the  stamp  were  not 
canceled  at  all. 

The  remaining  errors  argued  by  appellant  affect  the 
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giving  of  instmctioiiB  embodying  the  same  view  of  the  kw 
as  the  one  above  coneidered,  and  the  refoeing  to  give  others 
annoancing  the  converee  doctriua  They  have  therefore 
been  anticipated  and  determined  in  the  discuEsion  which 
has  preceded. 

We  discover  no  error  in  the  action  of  the  court  below, 
and  its  judgment  is 

Affirmed. 


Thb   Crrv  of   Bubldiqtoh  v.  The  Pctnam  Insusahob 

COJCPANT. 

1,  Taxation!  inbdrahcb  comparibs.  The  uutual  pNmiaiiu  of  mn 
influruice  company,  being  in  the  nkture  of  an  income,  are  not  sub- 
ject to  tkifttioD  as  personal  propertj.  Following  Tht  City  of 
Dubaqut  v.  The  Northwettem  Mutual  Li/e  Inturance  Co.,  29  Iowa,  9. 

2.  ICnnioipal  oorpontion:  buxukotoh  citt:  hkpeal  or  cbabter. 
The  amendment  to  the  charter  of  the  citj  of  Builinf^too  (acta  4tfa 
Oen.  ABsem.jCh.  49)  empowering  the  city  to  grant  ot  refase  liceoBee 
to  iuBanmce  companies,  was  not  repealed  by  iiection  B6,  chapter 
188,  acts  twelfth  general  assembly,  regulating  the  taxation  to  be 
imposed  upon  Buch  companieB. 

8. BXEKCtBS  OF  LicKSBE  powEB.    While  It  may  be  conceded 

that  a  power  to  license  will  not,  nnder  the  guise  thereof,  anthoriie 
a  city  to  impose  taxation  for  revenae,  yet  the  discretion  of  the  city 
authoritieB  in  the  imposition  of  such  license  will  aot  be  interfered 
with  nnless  an  abuse  of  each  discretion  ie  clearly  shown. 

4.  OBADCATION   OF  BATBB   OF   LICENSE:   IKSCBAHCB  COHPAKIES. 

A  city  possessing  the  power  to  license  Insurance  companies  may 
properly  graduate  the  amonnt  thereof  in  proportion  to  the  income 
of  the  different  companies. 

0. HBTHOD  OF  IHPOBTSO  LiCEKBE.    The  objection,  that  the  rate 

imposed  was  by  resolution  of  the  city  council  instead  of  by  ordi- 
nance, it  not  tenable,  when  it  appears  that  such  resolution  waa 
authorised  by  a  prior  ordinance  which  declared  that  there  should 
"  be  levied  and  collected  on  every  license  granted  "  such  sum  aa 
the  city  council  by  reEoIutlon  might  from  time  to  time  declare 
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Appeal  from  Des  Mome%  Diei/rict  Cov/rt, 

SatUBDAT,.  jAiniAET  28. 

This  action  is  brought  to  recover  certain  license  fees  and 
assessments  levied  under  the  ordinances  of  the  city  of  Bur- 
lington. A  demurrer  to  the  petition  was  sustained. 
Plaintiff  appeals. 

HaUs  ds  Baldwin  for  the  appellant. 

T.  W.  NewrruMh  for  the  appellee. 

Beck,  J.  —  By  an  amendment  to  the  charter  of  the  city 
of  Burlington,  the  city  council  is  empowered  "to  levy  and 
collect  taxes  on  all  the  real  and  personal  property  in  said 
city,  not  exempt  by  the  general  law  from  taxation ;"  and 
also  "to  grant  or  refuse  licenses"  to  insurance  companies, 
other  than  mutual  companies,  and  "  to  require  and  receive 
for  such  licenses  such  sums  of  money  as  they  may  deem 
expedient  and  just."  Acts,  4th  Genl.  Assem.,  di.  49. 
By  an  ordinance  of  the  city  it  is  provided  that  "  there  shall  be 
levied  and  collected  on  every  license  granted  for  any  busi- 
ness or  object  herein  specified,  as  follows :  that  sum  which 
the  city  council  shall,  by  resolution  of  record,  from  time  to 
time,  declare."  The  business  of  insurance  is  specified  in 
the  ordinance  as  subject  to  license.  By  a  subsequent  reso- 
lution of  the  city  coimcil  it  is  declared  that  "  insurance 
companies  or  agencies  shall  pay  into  the  city  treasury, 
quarterly,  under  oath,  one  per  cent  on  their  premiums, 
and,  in  addition  thereto,  the  following  sums  for  licenses. 
Those  companies  or  agencies  whose  premiums  amount  to 
lees  than  $500  shall  pay  $5 ;  those  whose  premiums  amount 
to  $500,  and  less  than  $1,000,  $10 ;  those  ivhose  premiums 
amount  to  $1,000,  and  less  than  $1,500,  $15;  those  whose 
premiums  amount  to  $1,500  and  over,  $15."    Under  this 
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ordinance  and  resolution,  defendant  failing  to  pay  the 
assessments  therein  authorized  upon  the  receipt  of  j^emiunis 
to  the  amount  of  $570,  this  action  is  brought  to  recover 
the  same. 

Defendant  demurred  to  the  petition  on  the  grounds  that 
the  license  and  tax  which  plaintiff  seeks  to  recover  is  not 
authorized  by  the  laws  of  the  State,  and  the  ordinance  and 
resolution  set  out  in  the  petition  are  not  sufficient  to  author- 
ize the  license  and  tax.  There  is  another  objection  set  out 
in  the  demurrer,  but  as  it  is  not  presented  in  argument  in 
this  court  by  counsel  it  need  not  be  noticed  in  this  opinion. 

It  is  necessary  to  consider  the  assessment  of  one  per 
centum  upon  the  amount  of  premiums  received,  and  the 
amoimt  imposed  for  a  license,  separately. 

1.  It  cannot  be  fairly  claimed  that  the  one  per  centum 
is  a  charge  for  license.  The  resolution  authorizing  the 
collecting  of  that  sum  expressly  distinguishes  the  two.  It 
in  terms  requires  the  payment  of  the  one  per  centum,  and 
then  declares  that  there  shall  be  collected  "in  addition 
thereto  the  following  sums  for  licenses,"  specifying  the 
amounts  to  be  paid.  The  one  per  centum  is  clearly  not 
required  to  be  paid  for  or  on  account  of  the  license.  It  is, 
then,  an  assessment  in  the  nature  of  a  tax.  Is  the  city 
authorized  to  levy  it  ?  It  may  levy  and  collect  taxes  upon 
the  real  and  personal  property  in  the  city,  and  this  is  the 
extent  of  its  taxing  power.  It  is  a  well-settled  rule  that 
taxes  can  be  levied  and  collected  by  municipal  corporations 
only,  as  the  power  is  conferred  upon  them  by  the  legisla- 
ture; from  that  source  they  derive  authority  to  levy  taxes, 
and  it  must  be  exercised  in  the  manner  prescribed  in  their 
charters.  The  power  conferred  in  this  instance  is  to  levy 
and  collect  taxes  upon  real  and  personal  property.  It  is 
not  pretended  that  the  one  per  centum  is  levied  on  account 
of  real  estate  owned  by  the  defendant,  but  it  is  an  assess- 
ment upon  its  income  from  premiums.  This  income  can- 
not be  considered  as  personal  property,  and  is,  therefore,  not 
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liable  to  taxation  as  such.  This  point  was  ruled  in  The 
Oity  ofDvJmqvs  v.  The  Northwestern  Mutual  Life  Ins.  Co.., 
29  Iowa,  9. 

The  one  per  centum  assessment  is,  in  our  opinion,  un- 
authorized by  the  charter  of  the  city. 

n.  The  charge  imposed  for  licenses  will  be  now  consid- 
ered. The  city  is  authorized  to  grant  licenses  and  charge 
therefor  such  sums  as  it  may  deem  expedient  and  just.  It 
is  argued  by  defendant's  counsel  that  the  charter,  or  rather 
the  amendment  thereto,  so  far  as  it  bestows  the  power  of 
imposing  licenses  upon  insurance  companies,  is  repealed  by 
section  38  of  chapter  138,  acts  twelfth  general  assembly, 
regulating  the  taxation  to  be  imposed  upon  them ;  but  the 
amended  charter  of  the  city,  giving  the  licensing  power,  is, 
we  conclude,  not  repealed  by  the  act  named,  for  the  follow- 
ing reasons :  The  two  acts  do  not  relate  to  the  same  sub- 
ject. The  provision  of  the  charter  relates  to  the  licensing 
of  the  insurance  companies,  and  grants  the  power  as  a  part 
of  the  police  authority  of  the  city.  The  section  of  the  act 
cited,  as  repealing  this  provision,  relates  to  the  taxation  of 
insurance  companies.  These  acts,  therefore,  cannot  be  in 
conflict,  and  by  no  rule  of  construction  can  the  last  act  be 
held  to  repeal,  by  implication,  the  authority  conferred  in 
the  charter  to  license  insurance  companies.  But  it  is  said 
that  the  license  issued  by  the  city  is  for  the  purpose  of  rev- 
enue, and  is,  therefore,  a  tax.  We  will  not  determine  the 
question  whether,  if  it,  in  fact,  amounts  to  a  tax  under  the 
diarter,  the  authority  to.levy  it  is  taken  away  by  the  act  pro- 
viding for  the  taxation  of  insurance  companies  above  referred 
to.  We  will  dispose  of  the  point  raised  upon  a  different  view:, 
and  will  not  touch  the  question  of  repeal  thus  raised. 

We  may  concede  that  a  power  to  license  will  not  author- 
ize, under  the  guise  of  licenses,  taxation  for  revenue ;  that 
8. — exeroiie  licenses  are  a  part  of  the  police  regulations  of 
power.  a  city,  and  should  be  charged  for  as  such,  and 

only  to  such  extent  as  may  reasonably  compensate  the  city 
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for  iBBTiing  and  enforcing  the  license,  and  for  the  care  exer- 
cised by  the  city,  nnder  its  police  authority,  over  the  par- 
ticular person  licensed.  But  -n-ho  shall  determine  what 
sum  is  within  these  bounds  J  The  charter  of  ^e  city 
leaves  this  question  with  the  city  council,  who  are  author- 
ized to  charge  auch  sums  "  as  they  may  deem  expedient 
and  just."  The  legislature  evidently  intended  they  should 
determine  the  proper  sum  to  be  changed  for  licenses.  We 
must  not  be  understood  as  holding  that  a  court  caunot,  in 
any  case,  interfere  if  the  sum  charged  should  be  clearly 
unjust  or  oppressive,  or  levied  for  the  purpose  of  raising 
revenue.  But  in  the  case  before  us  no  such  showijig  is 
made.  We  cannot  say  that  the  charges  fixed  by  the  coun- 
cil are  not  such  as  are  necessary  and  proper  compensation 
for  the  expense  and  enforcement  of  the  license  and  the 
protection  of  defendant  under  police  regulations  connected 
with  or  growing  out  of  the  license.  Th^  iState,  for  tha 
use,  etc.,  V.  Herod,  29  Iowa,  123. 

It  is  urged  that  the  charge  for  licenses  are  not  the  same 
upon  all  companies,  but  is  varied  to  correspond  with  the 
4. — sradktton  income  of  the  parties  taking  licenses.  This 
iioenM:  \ta\a-  Is  not  a  good  objectioD.  The  right  and 
paniea.  poweT  vested  in  the  city  to  fix  the  charge 

would  authorize  them  to  vary  it  with  different  parties,  as 
they  may  deem  prudent  and  just.  The  difference  in  the 
charges  appear  to  me  to  be  based  on  just  grounds.  The 
city  is  authorized  to  license  vehicles.  It  would  be  just 
that  those  of  different  capacities  should  be  charged  different 
sums.  -The  same  reason  that  would  justify  such  course  of 
dealings  with  vehicles  supports  the  difference  in  charges 
for  licenses  to  insurance  companies. 

It  is  objected  that  the  license,  or  rather  the  charge  for 
license,  is  fixed  by  the  resolution  instead  of  an  ordinance. 
8.  —  mathod  An  ordinance  of  the  city  assumes  the  power 
iiMDM.  to  license  derived  from  the  legislature,  and 

declares  that  licenses  ahall  be  taken  by  certain  persons. 
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Here  the  authority  to  require  Kcense  is  brought  into  exer- 
cise, and  the  manner  of  its  exercise  provided  for.  The 
duty  of  taking  licenses  is  also  imposed  upon  the  persons  or 
classes  of  persons  named.  In  the  exercise  of  this  authority 
the  counsel  are  permitted  to  fix,  fh>m  time  to  time,  the 
amounts  to  be  chai*ged  for  licenses.  The  ordinance  fixes 
the  duty  upon  the  citizen  to  take  license,  but  leaves  the 
price  of  the  license  to  be  determined  in  another  manner. 
This  is  not  in  conflict  with  the  city  diarter  nor  is  it  con- 
trary to  reason  and  right.  It  is  analogous  to  the  case  of 
the  legislature  authorizing  a  State  or  county  tax  but  leaving 
the  census  board  or  county  authorities  to  fix  the  amoimt 
thereof. 

The  demurrer,  so  far  as  it  was  directed  at  the  right  of 
plaintiff  to  recover  the  one  per  centum  upon  the  premiums 
of  defendant,  was  rightly  sustained,  but  the  decision  there- 
on against  the  power  of  the  city  to  license  and  collect 
charges  therefor,  as  provided  in  the  ordinance  and  resolu- 
tion of  the  city  council,  is  erroneous.  The  judgment  of 
the  district  court  is  therefore  reversed  and  the  cause  will 
be  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Reversed. 


WiEB  V.  Still. 


:  FRAUD:  FALSE  REFBESEKTATIONB  AS  TO  CHABACTBB,  BTO. 

False  representations  of  a  partj  as  to  his  character,  social  standing 
or  fortune  do  not  constitute  such  fraud  on  the  opposite  party  as 
to  ayoid  a  marriage  induced  thereby. 

Appeal  from  Jeff^erson  District  C<ywrt. 

Satukday,  Januaet  28. 

In  ohancebt.    Plaintiff  in  this  action  asks  that  a  mar- 
riage celebrated  between  herself  and  defendant  may  be 
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declared  void,  and  be  annulled  by  proper  decree,  on  account 
of  fraud  practiced  by  defendant  upon  her  in  procuring  her 
consent  to  become  his  wife.  Upon  the  trial  in  the  district 
court  the  facts  found  by  the  judge  to  whom  the  cause 
was  submitted  are  set  out  in  the  record  in  the  follow- 
ing words:  "Be  it  remembered  that,  on  the  trial  of  this 
cause,  the  following  facts  were  proved :  that  on  Sunday, 
about  the  last  of  July,  1869,  defendant,  then  a  stranger  to 
plaintiff,  came  to  plaintiff*'s  house,  in  Libertyville,  Jeffer- 
son county,  Iowa,  where  she  had  been  residing  and  keep- 
ing house  for  herself  aiid  one  child  for  about  eight  or  nine 
years ;  that  he  represented  to  plaintiff  that  he  had  been 
referred  and  recommended  to  plaintiff*  by  her  acquaintances 
and  friends ;  that  after  conversing  some  time  he  proposed 
to  make  further  visits  to  plaintiff,  saying  she  had  been 
recommended  to  him  as  a  suitable  person  for  a  wife,  and 
that  plaintiff  told  defendant  that  she  could  not  consent  to 
have  him  visit  her,  as  he  was  an  entire  stranger  (she  had 
learned  his  name  at  that  time  but  never  saw  him  before). 
He  said  to  her  that  he  was  a  man  of  good  character  and 
good  standing  in  society,  and  that  he  had  many  respectable 
relations  and  connections,  and  that  he  could  give  her  any 
reference  she  might  desire.  In  a  day  or  two  he  called 
again  and  made  the  same  representations  as  to  being  a  man 
of  good  moral  character  and  of  good  landing  in  society, 
and  that  she  need  have  no  fears  as  to  being  imposed  on  by 
him ;  that  he  had  plenty  of  means,  and  could  and  would 
maintain  her  and  educate  her  child  well,  and  proposed  that 
he  should  get  the  license  for  the  marriage.  Plaintiff 
objected  that  she  did  not  know  him,  and  that  she  could 
not  or  would  not  consent  unless  she  counseled  with  her 
mother.  On  Thursday,  the  4th  day  of  August,  1869,  he 
came  to  plaintiff's  house  with  buggy  and  team,  and  a 
license  to  marry  plaintiff,  and  plaintiff  accompanied  defend- 
ant to  her  mother's  house,  still  not  having  given  her  con- 
sent ;  and  that  while  at  her  mother's  the  defendant  made 
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the  same  representations  as  to  his  being  a  man  of  good 
character,  and  that  plaintiff  believed,  from  his  representa- 
tions, that  he  was  a  man  of  good  standing  and  good  char- 
acter ;  that  a  jnstice  of  the  peace  was  sent  for  and  the 
r^^  ceJoa,  perfo^edf  a.t  .h,  p^«  *rted  to 
the  residence  of  plaintiff,  and  that  plaintiff'  felt  badly  about 
the  transaction,  and  on  reaching  home  told  defendant  to 
leave ;  that  he  left,  and  that  in  a  day  or  two  he  returned. 
In  the  mean  time,  plaintiff  having  learned  something  of 
his  true  character,  she  refused  him  admittance  to  her  house ; 
that  the  parties  never  lived  or  cohabited  together  at  all ;  and 
that  defendant  was  a  convict  of  the  penitentiary  and  had 
served  three  terms  in  the  penitentiary  of  Iowa,  and  had 
been  released  from  serving  but  a  short  time  before  this 
marriage  took  place,  all  of  which  was  imknown  to  plaintiff 
at  the  time.'* 

Upon  these  facts,  the  court  dismissed  plaintiff's  petition, 
and  from  this  decision  she  appeals. 

D.  P.  Shitlba  for  the  appellant. 

No  appearance  for  the  appellee. 

Beck,  J. — We  may  concede  that  plaintiff  was  induced 
to  enter  into  the  marriage  relation  with  defendant  by  his 
&lse  representation  as  to  his  character  and  social  standing. 
While  the  case  exhibits  falsehood  and  deception  on  his 
part,  it  displays  on  her  part  folly  and  inconsiderate  haste 
in  entering  a  relation  that  should  be  assumed  with  caution 
and  upon  the  exercise  of  reason,  based  upon  knowledge  of 
the  character  and  qualities  of  the  one  chosen  as  a  com- 
panion for  life.  Such  hasty  and  ill-advised  marriages,  as 
in  this  case,  often  result  to  the  injury  of  one  or  both  par- 
ties. The  remedy  for  the  evils  growing  out  of  marriages 
of  this  character,  so  far  as  society  is  concerned,  is  not 
fecility  in  their  dissolution.    If  they  are  readily  annulled 


110  SUPREME  COUET  OF  IOWA, 

Wier  V.  StUL 

by  the  law  it  will  prove  an  inducement  for  their  frequent 
occurrence.  While  in  this  case  it  might  be  desirable  to 
relieve  plaintiff  from  the  consequences  of  her  folly,  if  it 
cannot  be  done  except  by  the  violation  of  rules  of  law 
and  the  recognition  of  doctrines  that  will  operate  preju- 
dicially upon  society,  she  must  endure  the  hardship  her 
hasty  and  foolish  action  has  brought  upon  her. 

The  dissolution  of  the  marriage  in  this  case  is  claimed, 
not  under  the  statute  regulating  divorces,  but  upon  the 
ground  that  it  was  procured  by  fiuud  of  defendant.  We 
are  not  prepared  to  deny  that  in  certain  cases,  not  express- 
ly provided  for  in  the  statute,  courts  may  declare  void  the 
marriage  contract.  This  contract  rests  upon  .the  consent 
of  the  parties  thereto ;  if  one  of  them  was  legally  incapable 
of  consenting,  or  by  the  exercise  of  force  or  fraud  the 
marriage  was  celebrated  without  his  or  her  consent,  it  is 
void  and  may  be  so  declared  by  a  court  of  chancery.  But 
the  force  or  fraud  must  be  extreme  and  clearly  established. 
Such  a  case  would  occur  where  the  man  or  woman  by 
duress  was  compelled  to  enter  into  the  marriage  relation, 
or  where  one  of  the  parties  falsely  personated  another  with 
whom  the  innocent  party  supposed  he  or  she  was  entering 
into  wedlock.  Mere  false  representations  by  one  of  the 
parties  as  to  his  fortune,  character  or  social  standing,  will 
not  avoid  the  marriage.  If  they  should  be  so  held  where 
would  courts  fix  the  limits  of  invalid  marriages  ?  It  would 
open  a  field  for  judicial  investigation  at  once  extensive 
and  most  detrimental  to  society.  A  man  consents  to  a  mar- 
riage because  the  woman  induces  him  to  believe  she  has 
an  ample  fortune ;  a  woman  consents  to  become  a  wife  be- 
cause the  man  falsely  represents  that  he  is  of  respectable 
social  standing.  K  these  representations  prove  false  shall 
the  marriages  induced  by  them  be  declared  void  i  K  so, 
to  what  extent  must  they  be  proved  false  ?  K  the  woman 
represents  she  has  a  fortime  of  $100,000,  upon  the  feith 
of  which  the  man  consents  to  the  marriage,  when,  in  fact, 
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it  is  but  $10,000,  or  if  the  man  represents  tliat  he  is  of 
good  social  character  and  thereby  wins  the  hand  of  the 
woman,  when,  in  truth,  he  is  not  admitted  into  good 
society,  will  the  courts  in  either  case  dissolve  the  mar- 
riage ?  These  thoughts  suggest  the  dangerous  tendencies 
of  the  doctrines  advocated  by  plaintiff's  counsel,  and  the 
impossibility  of  their  recognition  by  the  courts, 

The  following  language  of  Chancellor  Kent  expresses 
the  true  doctrine  upon  this  subject :  "  It  is  said  that  error 
will,  in  some  cases,  destroy  a  marriage  and  render  the  con- 
tract void,  as  if  one  person  be  substituted  for  another. 
This,  however,  would  be  a  case  of  palpable  fraud,  going  to 
the  substance  of  the  contract ;  and  it  would  be  difficult  to 
state  a  case  in  which  error  simply,  and  without  any  other 
ingredient,  as  to  the  parties  or  one  of  them,  in  respect  to 
the  other,  would  vacate  the  contract.  It  is  well  under- 
stood that  error,  and  even  disingenuous  representations,  in 
respect  to  the  qualities  of  one  of  the  contracting  parties, 
as  to  condition,  rank,  fortune,  manners  and  character, 
would  be  insufficient.  The  law  makes  no  provision  for 
the  relief  of  a  blind  credulity,  however  it  may  have  been 
produced."    2  Kent's  Com.  77. 

In  our  opinion  the  ruling  of  the  district  court  in  dis- 
missing plaintiff's  petition  was  correct. 

Affirmed. 
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1.  Promissoiy  note:  asbigkicbnt  of  nok-neootiablb  fapbb:  defen- 
ses. While,  under  oar  statae  (Rev.,  §  1796),  a  non-negotiable  note 
is  assignable,  it  is  subject  in  the  hands  of  the  assignee  to  any  defense 
or  set-off  which  the  maker  had  against  any  assignor  thereof  before 
notice  of  the  asslgiiment. 

2.  Simday;  contracts:  FBOinsaoRY  note.  A  promissory  note 
purporting  to  be  executed  on  Sunday  is  void  under  our  law ;  and  this 
rule  will  be  applied  to  a  note  executed  in  another  State  in  the 
absence  of  a  proof  that  the  law  of  such  State  is,  in  this  respect,  dif- 
ferent from  ours. 

8. EXCEPTIONS :  PENAL  STATUTES :  ONUS.     In  the  absence  of 

proof,  it  will  not  be  presumed  that  the  case  comes  within  the  excep- 
tion of  the  statute  respecting  persons  who  conscientiously  observe 
the  seventh  day  instead  of  Sunday.  The  rule  applied,  that  where 
the  proviso  of  a  criminal  or  penal  statute,  excepting  certain  persons 
or  cases  from  its  operation,  is  disconnected  from  the  statutory 
description  of  the  offense,  the  burden  of  showing  the  exception  is 
on  the  party  claiming  it. 

4. RECOVERY  ON  ORIGINAL  CONTRACT.    It  seems,  where  the  note 

is  void  because  executed  on  Sunday,  that  the  payee  is-  not  pre- 
cluded from  recovering  upon  the  original  consideration  or  contract. 

i  Appeal  from  Boone  Cirouit  Court 


Saturday,  Jantjaey  28. 

Action  upon  a  promissory  note  signed  by  the  defendant, 
of  which  the  following  is  a  copy:  "January  1st,  1860. 
|74.84.  One  day  after  date  I  promise  to  pay  A.  T.  Jenk- 
ins $74.84,  for  value  received,  with  ten  per  cent  interest 
from  date."  Indorsed  as  follows:  "February  18,  1861, 1 
assign  the  within  note  to  P.  A.  Sayre,  without  recourse  on 
me.  A.  T.  Jenkins."  The  defendant,  for  answer,  averred, 
1st,  that  the  note  was  made  in  Missouri,  on  Sunday,  and 
was  void ;  2d,  as  a  set-off,  that  while  Jenkins  was  owner 
of  the  note,  he  did  work  for  him  and  delivered  him  pro- 


DECEMBER  TERM,  1870.  113 

Sajre  ▼.  Wheeler. 

visions  (stating  dates  and  items)  to  the  value  of  $79.50,  and 
asked  judgment  for  balance.  Demurrer  to  set-off  sustained. 
Trial  to  court;  judgment  for  plaintiff,  and  defendant 
appeals. 

W.  M.  Lcmrence  for  the  appellant. 

SvU  d:  Hamaet/  for  the  appellee. 

Cole,  J. — I.  The  note  sued  upon  is  non-negotiable  by 
the  law-merchant,  but  under  our  statute  is  "  assignable  by 
1.  pbomibsort  indorsement  thereon,  or  by  other  'writiufi^,  and 
ment'of  non-  the  assignee  shall  have  a  right  of  action  in 
per:  defenses,  his  own  name,  subject  to  any  defense  or  set- 
off, legal  or  equitable,  which  the  maker  or  debtor  had 
against  any  assignor  thereof  before  notice  of  his  assign- 
ment^' Kev.,  §  1796.  The  defendant  pleaded  a  set-off 
which  accrued  to  him  against  the  payee  of  the  note,  Jenk- 
ins, while  he  was  the  owner  and  holder  of  it.  It  was 
therefore  a  legal  setK)ff  which  the  maker  had  against  the 
assignor  thereof  before  notice  of  the  assignment,  and  sub- 
ject to  which  the  plaintiff  must  have  taken  the  note. 
Hence,  the  court  erred  in  sustaining  the  plaintiff's  demur- 
rer to  the  setK)ff. 

n.  The  plaintiff  introduced  the  defendant  as  a  witness, 
and  by  him  proved  that  he  executed  the  note  in  Missouri. 
%  suhdat:       -^d  *^®  b^  ^^  exceptions  recites  that  "the 
promSeoiy      court  took  judidal  notice  that  January  1, 
^'^^  1860  (the  date  of  the  note),  was  Sunday." 

Our  statute  makes  it  a  penal  offense  to  be  ^^  engaged  in 
any  labor"  (the  work  of  necessity  and  charity  only  ex- 
cepted) on  Sunday.  There  is  a.  proviso  to  the  first  section 
of  the  act  that  nothing  therein  contained  shall  be  construed 
to  extend  to  those  who  conscientiously  observe  the  seventh 
day,  etc  The  statute  imposes  a  penalty  for  doing  certain 
things  on  Sunday,  and  that  implies  a  prohibition,  making 
Vol.  XXXI.— 15 
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the  doing  of  the  things  prohibited  unlawful.  Pike  v. 
Kmg^  16  Iowa,  49,  and  cases  there  cited.  It  was  held  in 
Reynolds^  for  vse^  etc.,  v.  Stevenson,  4  Ind.  619,  that  the 
making  of  a  promissoiy  note  on  Sunday  was  « common 
labor"  within  the  meaning  of  their  statute,  and  such  note 
was  held  void.  See,  also,  Allen  v.  Demmff,  14  N.  H. 
133 ;  Towle  •  v.  Zarrabee,  26  Me.  464 ;  Adams  v. 
Samelly  2  Doug.  (Mich.)  73,  and  Zmk  v.  Clemens,  7 
Blackf.  479;  4  Western  Jur.  92.  Following  these 
authorities  the  note  in  this  case  must  be  Toid,  for  in  the 
absence  of  any  proof  to  the  contrary  the  laws  of  the  State 
of  Missouri  will  be  presumed  to  be  the  same  as  in  this 
State.    Bean  v.  Briggs,  4  low^  464. 

But  it  is  claimed  that  there  is  no  showing  in  this  case 
but  that  the  parties  to  the  note  conscientiously  observed  the 
&  —  excep-     seventh  day;  in  which  case  the  note  would 

statutes:  onus,  not  be  invalid.  The  rule,  however,  is  that 
where  ihQ  proviso  of  a  criminal  or  penal  statute  exempting 
certain  persons  or  cases  from  its  operation  is  disconnected 
from  the  statutory  description  of  the  offense,  the  burden  of 
showing  the  exemption  is  on  the  party  claiming  it.  Him 
V.  The  State,  1  Ohio  St.  16,  and  cases  cited;  1  Whar. 
Am.  Cr.  Law,  §§  378  to  380,  and  authorities  cited  in  the 
notes. 

But,  even  if  the  note  be  found  void,  it  may  not  neces- 
sarily follow  that  the  plaintiff  cannot  recover  upon  the 
4.  —  recovery  original  Consideration   by  so  amending  his 

oontraot.         petition  as  to  adapt  it  to  such  dcdm. 

Reversed. 


* 
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Stuilman  V.  Stonb. 

1.  Ikadni^:  owmBBSHip  of  pbofbbtt.  A  petition  in  an  action  for  the 
Talue  of  personal  property  alleged  to  have  been  converted  hj  defend- 
ant to  Ms  own  use,  which  avers  that  "  defendant  had  in  his  pos- 
session and  under  his  control"  the  property,  etc.,  "  owned  by  the 
petitioner/'  is  sufficientlj  specific  as  alleging  ownership  of  the  prop- 
erty in  plaintlC 

8.  Attadhmeoti  cmcuiT  Coubt:  tokts.  The  law  regulating  the  issu- 
ing of  attachments  in  cases  of  torts  applies  to  the  circuit  courts  and 
the  judges  thereof,  as  well  as  to  the  district  courts  and  judges. 

8w CAUSES  CANNOT  BB  PUT  IN  I88UB.    A  motion  to  dissolve  an 

attachment  cannot  be  aided  by  affidavits  showing  that  the  state- 
ments of  cause  for  the  attachment  were  not  true.  No  issue  can  be 
joined  in  the  principal  suit  on  the  averment  of  facts  on  which  the 
writ  was  issued. 

Appeal  from  DaUas  Ci/rcmt  CovH. 

* 

Satubday,  Januaky  28. 

• 

AcnoN  for  money,  hardware,  etc.,  belonging  to  plaintiff 
and  held  by  defendant  in  his  possession  and  control,  and  by 
him  wrongfully  appropriated  and  converted  to  his  own  use. 
The  petition  asked  an  attachment,  and  an  order  was  mdorsed 
thereon  by  the  circuit  judge,  allowing  property  to  the 
amount  in  value  of  $3,000  to  be  attached  thereon.  The 
defendant  moved  for  a  more  specific  statement  of  the  cause 
of  action  in  the  petition,  and  also  to  dissolve  the  attach- 
ment. Both  motions  were  overruled,  and  defendant 
appeals. 

• 

J.  S.  JfcCcmffhan  and  V.  Wcmmrighi  for  the  appellant 

# 

John  Leofu^rd  and  EU  Wilkm  for  the  appellee. 

CoLB,  J. — L  The  plaintiff,  in  his  petition,  averred  in 
sabetance,  briefly  stated,  that,  from  the  15th  of  August  to 
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1.PLSADIN0:  December  1,  1869,  at  Sioux  City,  Iowa, 
pro"pSrt/^  ""^  defendant  had  in  his  posBession,  and  under 
his  control,  $5,000  in  money  and  $10,000  in  hardware, 
tinware,  stoves,  etc.,  of  the  money  and  property  owned  by 
petitioner,  and  received  of  and  from  divers  other  persons 
for  the  use  and  benefit  of  petitioner,  which  he  promised  to 
account  for  when  requested ;  but  that  he  wrongfully  took 
and  appropriated  and  converted  to  his  own  use  an  amount  to 
the  worth  and  value  of  $5,000,  for  which  plaintiff  asks  judg- 
ment. The  petition  also  alleged,  as  cause  for  attachment, 
that  defendant  was  about  to  dispose  of  or  remove  his  prop- 
erty out  of  the  State,  etc.,  and  asked  for  a  writ  of  attach- 
ment. An  order  was  indorsed  on  the  petition,  by  the  cir- 
cuit judge,  that  $3,000  in  value,  of  propwty,  might  be 
attached. 

The  defendant  naoved  for  a  more  specific  statement  of 
the  petition,  so  that  it  should  show  what  part  of  the  prop- 
erty belonged  to  plaintiff  and  what  to  others,  and  each  of 
them,  and  their  names ;  what  kind  of  property ;  the  facts 
showing  plaintiff's  right  to  the  use  and  benefit ;  the  amount 
of  money  belonging  to  plaintiff  and  each  of  the  others ; 
and  what  share  of  each  defendant  had  converted  to  his  own 
use,  etc.  This  motion  was  overruled,  and  the  same  is  as- 
signed as  the  first  error. 

As  we  construe  the  language  of  the  petition  it  amoxmts 
to  an  averment  of  ownership  by  plaintiff  of  the  property 
and  money  sued  for,  though  defendant  received  it  from 
others ;  and  hence  there  was  no  occasion  to  state  specifi- 
cally what  part  belonged  to  others,  etc.,  as  moved  for.  Nor 
was  it  necessary  to  state  the  facts  showing  plaintiff's  right 
to  the  use  and  benefit  of  the  property,  any  more  than  it  is 
necessary  to  state. the  facts  showing  the  plaintiff's  title 
when  he  avers  absolute  ownership  in  himself  of  personal 
property  generally ;  and  so  of  each  matter  contained  in 
the  motion.  There  was  no  error,  therefore,  in  overrul- 
ing it. 
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n.  The  comi;  was  asked  to  dissolve  the  attachment, 
because  the  action  was  brought  in  the  circnit  court  for  a 

tort,  and  the  allowance  of  the  amount  of  prop- 
xkkt:  circuit  erty  to  be  attached  was  made  bj  a  circuit  judge, 
— the  appellant's  counsel  claiming,  in  a  well- 
put  and  perspicuous  argument,  that  no  attachment  for  a 
claim  in  tart  pan  issue  except  in  the  district  court.  "With- 
out deciding  or  conceding  that  this  action  is  for  a  tort, 
or  that  plaintiff  by  obtaining  an  order  of  allowance  of 
the  amount  of  property  to  be  attached,  is  estopped  from 
denying  that  it  is,  we  will  dispose  of  the  points  made 
by  counsel.  It  is  provided  by  Revision,  section  3177,  that 
^*  if  the  demand  is  not  founded  on  contraxst,  flie  original 
petition  must  be  presented  to  some  judge  of  the  supreme 
or  district  court,  or  the  judge  of  the  county  court,  who 
shall  make  an  allowance  thereon  of  the  amount  in  value 
of  the  property  that  may  be  attached.  The  provisions 
of  this  section  apply  only  to  cases  in  the  district  court.'' 
The  jurisdiction  or  authority  to  issue  writs  of  attach- 
ment is  not  given  or  conferred  by  this  section.  That 
jurisdiction  is  given  in  full  and  generally,  by  a  preceding 
section,  3172^  where  it  is  provided  that  a  plaintiff,  in  a 
civil  action,  may  cause  any  property  of  the  defendant  to  be 
attached,  etc  Section  3175  regulates  the  manner  in 
which  attachments  in  cases  of  contract  shall  issue ;  and  sec- 
tion 3177,  supra,  regulates  the  manner  in  cases  of  tort,  but 
limits  this  regulation  to  cases  in  the  district  court.  So 
that,  without  more,  no  order  of  allowance,  etc.,  would  be 
required  in  cases  before  justices  of  the  peace  or  in  the  cir- 
cuit court  By  section  2  of  chapter  161  of  the  Laws  of 
1870,  however,  the  words  "and  circuit  court"  are  added 
to  section  3177,  copied  stspra. 

But,  aside  from  this  view,  we  should  have  no  di£Sculty 
in  holding  that  the  section  applied  to  cases  in  the  circuit 
courts,  and  that  circuit  judges  had  authority  to  make  the 
order  of  allowance,  eta ;  and  this,  under  sections  4,  8  and 
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9  of  the  circuit  court  law  (chap.  86  of  Laws  qf  1868),  which 
confers  upon  the  circuit  courts  concurrent  jurisdictioD. 
with  the  district  courts  in  all  civil  actions  at  law;  and 
upon  the  circnit  judges  the  eame  powers  out  of  court  in 
regard  to  writs  that  the  district  judges  have ;  and  make 
all  statutes,  respecting  the  process  and  practice  of  the  dis- 
trict courts,  applicable  to  the  circuit  courts,  ete. 

m.  The  defendant  also  grounded  his  motion  to  dissolve 
the  attachment  upon  certain  affidavits  filed  by  him,  show- 
3.  —  cauBes      iniT  that  the  cause  for  attachment,  as  stated  by 

cannot  be  put      .'^      ,   .   ^.^  .      ,  .  ^,,  ^  . 

in  issue.  the  plamtin  m  his  petition,  was  not  true — 

that  it  had  no  existence  in  &ct.  This  was  also  overruled 
and  such  ruling  is  assigned  as  error.  It  is  probable,  as 
stated  by  appellant's  counsel,  that  this  precise  phase  of  the 
question  has  never  been  decided  by  this  court.  But  we 
could  not  reverse  the  ruling  of  the  district  court  in  this 
case  without  substantially  reversing  also'  several  previous 
rulings  of  this  court.  For  instance,  in  the  case  of  SacheU 
et  cd,  V.  Patridge  et  cd,^  4  Iowa,  416,  where  the  plaintiff 
in  his  answer  took  issue  upon  facts  alleged  for  a  writ  of 
attachment,  the  court  said,  per  Woodwakd,  J. :  "  Such  was 
once  the  law  by  express  provision,  but  that  statute  has  long 
been  repealed,  and  the  general  and  better  opinion  now  is, 
that  such  issues  ccm  he  made  onl/y  in  an  action  on  the  at- 
tachment hondP  In  Yeiths  v.  Hagge^  8  Iowa,  163  (i.  e.) 
193,  Weight,  Ch.  J.,  says :  "  It  has  been  held  by  this 
court  that  no  isstce  can  he  jovned  in  the  principal  suit  on 
the  averment  of  facts  contained  in  the  affidavit  on  which 
the  writ  issues.**  See,  also.  Berry  v.  Gravely  11  Iowa,  136, 
and  authorities  there  cited.  The  statute  itself  provides 
that  ^'  the  fact  stated  as  a  cause  of  attachment  shall  not  be 
contested  in  the  action  by  a  mere  defense.  The  defend- 
ant's remedy  shall  be  on  the  bond,"  etc.  Eev.,  §  3238. 
The  case  of  McLa/ren  v.  HaUy  26  Iowa,  297,  is  not  in 
conflict  with  the  previous  cases  cited  mpra. 

Affirmed. 
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The  Cnr  of  Kbokuk  v.  Lotb  et  oL  ^  JJJ 

31     119 
1U3    5C7 


1.  Fimoipal  and  Boretj:  subrogation:  collateral  ri'qhts.    The  31  xi9{ 

equity  of  sureties  to  subrogation  extends  not  only  to  the  rights  of  ^oi~~^9i 

the  creditor,  as  against  the  principal,  but  to  all  collateral  rights  of  di30J69| 
ihe  creditor  respecting  the  debt  which  the  sureties  pay. 

Sw  — ^EZTEKT  OF  SUBROGATION:  SET-OF.  Where  the  sureties,  in  the 
action  of  the  creditor  against  them,  plead  and  have  allowed  a  set- 
off to  part  of  his  demand,  their  right  of  subrogation  is  not  limited 
to  the  amount  of  the  judgment  against  them  for  the  glance,  but 
extends  to  the  whole,  amount  of  the  creditor's  claim. 

8. WHERE  SURETIES  HATE  NOT  PAID  DEBT.  Where  Sureties  who  ' 

are  claiming,  in  a  court  of  equity,  the  right  to  be  subrogated,  have 
not  paid  the  claim  of  the  creditor,  the  court,  in  the  exercise  of  its 
equitable  power  to  declare  future  rights  and. duties,  should  order 
that  the  sureties  be  subrogated  to  the  rights  of  the  creditor,  when 
they  shall  have  paid  the  debt  of  the  prindpaL 

Appeal  from  Zee  District  Cov/rt. 

% 

SaTUBDAY,  jANUABr  28. 

Action  by  the  city  of  Keokuk  upon  the  official  bond,  as 
city  treasurer,  given  by  Hi.  K.  Love,  as  principal,  and  0. 
E.  Peck  and  thirteen  others,  9a  his  sureties.  The  sureties 
deny  the  claim  of  plaintiff,*  and  rely  upon  certain  matters 
by  way  of  set-off.  They  also  file  a  cross-petition  in  eouity 
against  the  city  of  Keokuk  and  the  receiver  of  the  First 
l^ational  Bank  of  Keokuk,  alleging*  that  certain  moneys 
received  by  Love,  as  city  treasurer,  were  deposited  in  said 
bank  and  had  never  been  withdrawn  therefrom,  and  they 
ask  to  be  subrogated  to  the  rights  of  the  city  against  the 
bank.  The  bank  denied  the  claim  and  the  right.  The 
cause  was  transferred  to  equity,  and,  on  final  hearing,  the 
plaintiff  had  judgment  for  the  amount  claimed  less  the 
set-off;  but  the  sureties  were  denied  subrogation.  From 
this  latter,  having  paid  the  judgment,  they  appeal. 
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H,  Scott  Howdly  Gilmore  <&  Anderson  and  McOra/rt/y 
JfiUer  dk  McOrary  for  the  appellant. 

R.  P.  Lowe  for  the  appellee. 

Cole,  J. — I.  The  sureties  claim  that  the  First  ITational 
Bank  of  Keokuk  was  indebted  to  their  principal,  H.  £1. 
Love,  as  city  treasurer;  this  is  denied  by  the  bank.  As 
the  whole  right  of  subrogation,  as  sought,  is  and  must  be 
grounded  upon  the  correctness  of  this  claim,  we  first  turn 
our  attention  to  this  question  of  £Eict. 

H.  K.  Love  was  a  large  stockholder  in,  and  was  the 
president  of,  the  bank  and  kept  his  officein  it.  He  de- 
posited in  the  bank  all  the  money  of  the  city  which  came 
to  his  hands  as  treasurer,  and  the  same  was  invariably  en- 
tered in  the  accounts  and  books  of  the  bank  to  the  credit 
of  the  "  city  treasurer,"  with  whom  two  accounts  were 
keptj  one  called  the  "  geneiul  account "  and  the  other  the 
"  wharf  fund."  The  money,  pursuant  to  an  understand- 
ing, was  always  drawn  out  on  the  city  warrants  or  orders 
in  the  usual  form  of  such  instruments,  signed  by  the 
derk  and  mayor;  and  without  such  order  or  warrant, 
no  person  in  the  bank  had  any  authority  to  pay  out 
money  on  account  of  the  dty.  These  warrants  were 
paid,  filed,  preserved  and  charged  up  to  the  city,  like 
ordinary  checks  to  individual  customers  of  the  bank. 
No  money  of  this  accoxmt  was  checked  out  by  Love  him- 
self, nor  had  any  othet*  person  a  right  to  check  the  same. 

There  was  also  on  the  books  of  the  bank  an  account 
with  H.  K.  Love  &  Co.,  of  which  firm  H.  K.  Love  was 
the  sole  member.  This  account  was  largely  overdrawn. 
But  there  were  credits  in  it  of  the  following  items,  among 
others :  Feb.  6, 1867,  city  interest  H.  K.  L.  $8,000  ;  March 
80,  city  treasurer,  $12,000 ;  June  29,  city  treasurer,  $10,- 
000;  September  20,  city  treasurer,  $6,000;  September 
20,  wharf  fund,  $2,100.      And  these  sums  at  their  re- 
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spective  dates  were  charged  in  tlie  city  treasurer's  ae- 
count  in  this  way:  "March  30,  1867,  H.  K.  L.  $12,000," 
and  so  of  each  item.  None  of  these  were  ever 
credited  to  the  "city  treasurer,"  except  $4,600  of  first 
item,  city  interest,  which  was  done  October  4, 1867.  It 
is  shown  by  the  book-keeper  who  made  these  entries  that 
the  only  authority  therefor  was  what  he  calls  the  cashier's 
^  memorandum  checks,"  which  were  made  by  the  cashier 
taking  a  blank  check  and  writing  in  pencil  the  amount  he 
wished  charged,  and  on  the  blank  line  for  the  signer's 
name  he  would  write  «  charge  city  treasurer." 

The  sole  question  of  fact  for  us  to  determine  is,  whether 
these  entries  are  to  stand  as  valid  and  authoritative  debits 
to  the  cily  treasurer's  accoimts.  If  they  mre  to  stand  then 
the  sureties  do  not  claim  any  subrogation.  If  they  are  not 
to  so  stand  then  the  bank  is  upon  its  own  books  and  ac- 
counts indebted  to  the  city  treasurer  in  an  amount  greater 
than  the  sureties'  claim  in  case  they  shall  be  allowed  their 
subrogation. 

We  find  upon  the  evidence  before  us,*wliich  is  condensed 
and  substantially  set  out  above,  that  the  items  of  debit 
were  put  in  the  account  of  the  dty  treasurer  without  any 
authority  therefor,  and  that  the  same  should  be  stricken 
therefrom,  so  that  the  account  between  the  bank  and  the 
city  treasurer  shall  stand  the  same  as  if  said  items  of  debit 
(except  $4,500  of  the  first)  were  omitted.  In  our  view 
the  entries  were  merely  colorable  and  made  immediately 
preceding  the  times  for  the  bank  officers  to  make  their 
verified  quarterly  reports,  and,  doubtless,  for  the  purpose  of 
showing  less  overdraft  and  less  advances  or  loans  to  its  own 
officers.  That  they  were  made  without  any  authority  to 
make  them,  and  that  no  money  was  drawn  by  Love  from 
the  bank  on  account  of  them  or  on  the  strength  of  the  city 
deposits,  is  directly  and  satisfactorily  proven.  It  is  testi- 
fied by  Love  that  when  he  was  first  elected  city  treasurer 
in  April,  1865,  he  was  requested  by  the  mayor  and  clerk 
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to  keep  the  acconnt  in  such  manner  as  to  show  bat  little 
balance  on  hand  as  his  predecessor  had  done,  because  the 
city  was  in  debt,  and  suits  were  pending,  and  they  had 
fears  that  the  funds,  if  Jcnown,  would  be  gamisheed,  etc. ; 
that  he  did  keep  the  accounts  in  the  account  and  name  of 
H.  K.  Love  &  Co.  for  about  one  year,  but  finding  it 
troublesome  and  unsatisfactory,  accounts  were  opened  with 
the  city  treasurer,  as  above  stated.  Counsel  for  appellee 
in  argument  refers  to  this  testimony  to  sustain  his  view 
that  the  above  entries  were  authorized.  But  the  positive 
statements  of  the  witness  negative  any  such  theory.  Per- 
haps it  should  be  further  stated,  as  facts  connected  with  the 
whole  case,  that  the  cashier  died,  the  bank  failed,  and  Love 
went  into  bankruptcy  early  in  the  year  1868. 

II.  It  being  thus  determined  that  the  debits  placed  in 
the  accounts  of  the  city  treasurer  shall  be  stricken  there- 
1.  pbinoipal'    from,  it  will  leave  a  balance  on  the  books  of 

Awn  BfTnK'I'T  *  • 

subrogation:'    the  bank  in  favor  of  the  city  treasurer  in  ex- 
rights.  cess  of  the  amount  claimed  by  the  sureties. 

.But  it  will  also  have  the  effect  to  strike  the  corresponding 
credit  from  the  account  of  H.  K.  Love  &  Co.,  and  leave  a 
balance  due  from  him  to  the  bank  largely  in  excess  of  the 
amount  due  from  the  bank  to  the  city  treasurer.  And,  in 
determining  the  right  of  the  sureties  to  subrogation,  the 
first  question  arising  is,  whether  the  city,  as  against  the 
bank,  would  have  a  right  in  equity  to  the  balance  due  from 
the  bank  to  the  city  treasurer  i  Why  not  ?  That  account 
represents  the  funds  of  the  city  placed  in  the  bank  for  its 
own  benefit.  It  is  true  they  were  placed  there  by  its  treas- 
urer, and  he  might  have  deposited  them  in  his  own  name 
and  mingled  them  with  his  own  funds ;  if  he  had  done  so 
they  could  not  be  separated  and  identified,  and  hence  could 
not,  doubtless,  be  reached.  But  he  did  not  mingle  the 
city's  funds  with  his  own ;  he  kept  the  same  separate  as  a 
trust  fund,  to  be  paid  out  only  on  the  orders  or  warrants 
of  the  city,  and  this  was  known  to  the  officers  of  the  bank, 
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wbo  received  the  same  with  that  understanding.  There  is 
then  no  difficulty  in  ascertaining  the  beneficiary,  nor  the 
precise  trust  and  the  money  belonging  to  it.  We  can  see 
no  possible  reason  why  the  dty  should  not  have  its  own. 
The  fact  that  the  treasurer  has  overdrawn  his  individual 
account  cannot  affect  the  right  of  the  city  to  its  own  funds, 
especially  in  view  of  the  positive  testimony  in  this  case 
that  the  treasurer  did  not  so  overdraw  his  account  on  the 
strength  of  the  4epo8it  of  the  city  fiinds  in  the  same  bank. 

Having  thus  ascertained  that  the  city,  as  against  the 
bank,  miirht  reach  the  money  thus  on  deposit  to  the  credit 
of  the  <4  treasurer,  the  next  question  is,  whether  the 
sureties,  who  have  paid  to  the  city  the  amount  thus  depos- 
ited, have  a  right  in  equity  to  be  subrogated  to  the  claim 
of  the  city  for  the  deposit  or  trost  fund  ?  And  here  the 
counsel  for  the  appellee,  the  receiver  of  the  bank,  asserts, 
as  a  legal  proposition,  that  the  sureties  can  only  be  ^^  sub- 
rogated to  the  rights  of  the  creditor  as  against  the  prind- 
paL"  "We  do  not  so  understand  the  rule,  and,  indeed, 
think  it  would  be  a  reproach  to  courts  of  equity  if  their 
power  of  effectuating  justice  in  such  cases  was  thus  limited. 
The  equity  of  sureties  to  subrogation  extendi^,  not  only  to 
the  rights  of  the  creditor  as  against  the  prindpal,  but  to 
all  rights  of  the  creditor  respecting  the  debt  which  the 
sureties  pay.  Bra'ugkt  v.  OHffithy  16  Iowa,  26,  and  au- 
thorities dted. 

III.  The  testimony  in  this  case  disdoses  the  fact  that  the 
sureties,  at  the  time  the  city  commenced  this  action,  held 
8. — extent  of  certaiil  bonds  of  the  city,  and  other  daims 
sub^uon:  ^^gajngt  j^,  amounting  approximately  to  |23,000, 
which  they  used  as  setK)fe  to  plaintiff's  "demand,  leaving 
only  between  $3,000  and  $4,000  for  them  to  pay  under 
the  judgment  against  them,  and  it  is  now  claimed  that  in 
any  .event  their  right  of  subrogation  would  be  limited  to 
this  Buni.  In  our  view,  such  is  not  the  law.  If  the  sure- 
ties pay  the  creditor  in  his  own  obligations  instead  of 
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money,  either  before  or  after  judgment,  it  is  as  well  and 
entitles  them  to  the  same  rights  of  indemnity,  as  if  paid  in 
money  after  judgment. 

IV.  It  is  further  daimed  by  the  appellee's  counsel  that 
the  right  of  subrogation  cannot  exist  until  the  sureties  have 
4.  — where    paid  off  the  obligation  of  their  principal ;  that 

sureties  have  ,  ,  .  j         i  ^i       •    j 

not  paid  debt,  such  payment  wafi  not  made  when  the  judg- 
ment in  this  case  was  rendered,  and  hence  they  had  then  no 
right  to  be  subrogated,  and  their  subsequent  payment  could 
give  them  no  claim  for  a  reversal  in  this  court,  which  must 
review  the  case  tried  below,  and  not  decide  a  new  case.  All 
this  is  answered  by  the  single  proposition,  that  the  power  of 
a  court  of  equity  is  not  limited  to  settling  the  rights  of  parties 
upon  what  has  been  done  in  the  past,  but  it  reaches  forth  and 
declares  their  duties  and  rights  for  the  future ;  and,  in  the 
exercise  of  this  latter  power,  it  should  have  decreed  that 
when  the  sureties  paid  the  debt  of  their  principal  they 
should  be  subrogated  to  the  rights  of  the  creditor. 

In  conclusion  we  need  only  remark,  that,  whether  the  case 
is  treated  in  this  court  as  triable  by  the  first  method  or  the 
second,  we  reach  the  same  conclusion  upon  the  evidence. 

The  sureties  ask  that  the  final  judgment  be  rendered  in 
this  court ;  and  they  voluntarily  here  state  that  the  bonds 
of  the  city  and  the  claims  against  it  used  by  them  in  their 
defense  of  set-off,  and  in  payment  of  the  judgment,  were 
purchased  by  them  at  about  25  per  cent  of  their  face  or  par 
value,  and  that  they  only  ask  such  a  judgment  in  this  court 
as  will  indemnify  them  for  the  acttial  expenditure  in  the 
discharge  of  their  liability.  They  submit  a  statement  show- 
ing suc^  expenditure,  and  the  judgment  will  be  accord- 
ingly 

Reversed. 
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BiHA  V.  Cowan  et  at. 

Tax  nls;  conclusiysnbss  of  debo:  salbin  bulk.  Tax  deeds, 
showing  land  sold  in  parcels,  alleged  to  have  been  sold  in  bulk,  are 
oondoslve  upon  that  point.    Milleb,  J.,  not  concurring. 

A^ppeoHfrom  Howa/rd  District  CovH. 
Saturday,  Janxtaby  28. 

AppELLAiirr  filed  his  petition  in  equity,  stating  his  canse 
of  action  as  follows : 

"  1.  That  he  was  the  legal  owner  of  the  N.  ^  of  the  IN". 
W.  i  of  section  84,  T.  100,  N.  of  E.  11,W.  of  the  5th  P. 
M. 

^^  2.  That  the  same  was  assessed  for  the  year  1862  in 
separate  forties  and  the  tax  extended  separately  thereon. 

"  3.  That  October  5,  1863,  a  tax  sale  thereof  was  made 
by  the  treasurer  of  Howard  county,  in  bulk,  to  wit :  As 
the  N.  i  of  llie  N.  W.  J  of  section  34,  T.  100,  K.  11,  that 
the  same  was  not  sold  in  separate  parcels  as  assessed,  that 
said  sale  was  made  to  the  defendant  McGlure  Cowau,  a 
certificate  of  the  same  in  bulk  executed  to  said  Cowan,  and 
tiiat  said  sale  was  void. 

"  4.  Plaintiff  further  avers  that  said  certificate  was  assigned 
to  defendants,  Charles  and  Agustus  Niensted,  and  that  they 
have  obtained  to  themselves  two  separate  deeds  therefor, 
copies  of  which  are  hereto  annexed,  marked  ^  A '  and '  B.' " 

To  this  petition  the  defendants  interposed  a  demurrer, 
which  was  sustained  on  the  third  ground  thereof,  as  follows : 

^^  3.  That  said  petition  states  facts  which  avoid  the  cause 
of  action  in  this:  1st.  It  states  that  said  certificate  of  sale 
was  duly  assigned  to  the  defendants,  Charles  and  Augus- 
tus Niensted.  2d.  That  Charles  Niensted  procured  from 
the  treasurer  of  said  county  tax  deeds  of  said  premises. 
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copies  of  which  are  annexed  to  said  petition  and  marked 
part  thereof!  3d.  That  the  first  of  said  deeds  is  dated, 
acknowledged  and  recorded  October  6, 1866,  and  conveyed 
to  said  defendants  Niensted  the  N.  E.  J  of  the  N.  W.  J  of 
section  34,  T.  100,  B.  11,  west.  And  the  second  of  said 
deeds  is  also  dated,  acknowledged  and  recorded  October  6, 
1866,  and  conveyed  to  said  defendants  Niensted  the  N.  W. 
J  of  the  N.  W.  J  of  said  section." 

To  this  ruling  the  plaintiff  excepted  and  appeals. 

'  Z.  BvUia  for  the  appellant. 
George  Chray  for  the  appellees. 

Miller,  J.  — The  theory  upon  which  the  demnrrer  was 
sustained  was,  that  the  copies  of  deeds  annexed  by  the 
plaintiff  to  his  petition,  on  their  face  show  a  separate  sale 
of  each  forty  acres  of  the  land  in  question ;  that  the  deeds 
being  made  part  of  the  petition,  and  contradicting  the  aver- 
ment that  the  land  was  sold  in  bulk,  were  conclusive  that 
the  two  tracts  were  separately  sold. 

The  petition  avers  that  the  land  was  assessed  in  separate 
parcels ;  that  it  was,  however,  sold  in  bulk,  and  for  that 
reason  the  sale  is  void. 

It  is  further  averred  that,  notwithstanding  the  two  tracts 
assessed  sejparately  were  sold  in  bulk,  yet,  in  order  to  avoid 
the  illegality  thus  committed,  the  defendants  procured  a 
deed  to  be  made  by  the  treasurer  for  each  separate  tract, 
reciting  a  separate  sale  of  each,  but  that,  nevertheless,  the 
sale  was  illegal  and  void.  The  court  below,  in  sustaining 
the  demurrer,  held  that  the  deed  was  conclusive  in  this 
respect. 

In  this  ruling  there  was,  in  my  opinion,  error.  This  court, 
in  McCready  v.  Sextan  <&  Son,  29  Iowa,  356,  held,  that  that 
provision  of  section  784  which  makes  the  tax  deed  conclusive 
evidence  that  the  land  described  therein  was  sold,  as  stated 
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in  the  deed,  was  in  conflict  with  the  constitution ;  that  it 
was  not  competent  for  the  legislature  to  deprive  a  party  of 
his  land  for  delinquent  taxes  thereon  without  a  sale ;  that  a 
sale  is  essential  to  the  exercise  of  the  taxing  power ;  and 
that  to  deprive  a  party  of  his  land  without  a  sale  would  be 
to  do  so  without  due  process  of  law. 

It  is  well  settled  by  the  adjudications  of  this  court,  that 
a  sale  for  taxes  of  several  distinct  tracts  or  parcels  of  land 
in  gross  is  null  and  void.  Perm  v.  ClemomSy  19  Iowa,  372, 
and  authorities  cited  on  page  379,  in  the  opinion  of  Colb, 
J.  See,  also,  the  following  cases :  Boa/rdrrum  v.  Bourne^ 
20  Iowa,  134;  Bywnh  v.  Coohj  21  id.  392;  Ferguson  v. 
Secethy  id.  438;  Ha/rper  et  dl.  v.  Sexton  et  al.^  22  id. 
442 ;  Acld&y  v.  SeoaUmj  24  id.  320;  CbrJm  v.  Be  Wdf^ 
25  id.  124;  WaUaoe  v.  Berger,  id.  456;  Eld/ridge  v. 
Kueldj  27  id.  160.  Among  these  cases  there  are  two 
{Corbin  v.  Be  Wolf  and  Eld/ridge  v.  KueJJ)  holding  that 
when  two  tracts,  of  forty  acres  each,  are  listed  and  assessed 
together  as  one  tract  of  eighty  acres,  the  eighty  may  law- 
fully be  sold  as  one  tract,  but  when  assessed  separately,  or 
they  are,  in  fact,  distinct,  they  cannot  be  sold  in  gross.  .The 
avem^ent  of  the  petition  in  this  case  is,  that  this  land  was 
assessed  as  two  separate  forties,  whereas  it  was  sold  in 
gross. 

It  is  also  well  settled  by  numerous  cases  in  this  court, 
and,  indeed,  by  all  courts,  that,  where  it  is  sought  to  divest 
the  title  to  real  estate  on  account  of  the  non-payment  of 
taxes  due  thereon,  a  strict  compliance  with  the  law  is 
essential  to  the  validity  of  the  sale.  Scott  v.  Babcocky  3 
G.  Oreene,  133 ;  Gaylord  v.  Scarf y  6  Iowa,  179 ;  McOahen 
V.  Carry  id.  331 ;  Ahell  v.  Orossy  17  id.  171. 

The  deed  then  not  being  conclusive  evidence  of  the  sale, 
and  it  being  averred  that  the  sale  was  of  two  separate  tracts 
in  gross,  which  we  have  seen  was  not  in  conformity  with 
the  law;  and  as  the  requirements  of  the  law  must  be 
strictly  followed  in  order  to  make  a  valid  sale  of  lands  for 
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taxes,  it  follows  that  no  valid  sale  was  made  of  these  lands. 
If  the  sale  was  invalid,  it  is  the  same  as  if  there  had  be^i 
no  sale  whs^tever — the  same  as  though  the  treasurer  had 
made  the  deeds  without  having  even  offered  the  lands  for 
sale. 

The  deed  not  being  condusive  that  a  sale  was  made  for 
taxes,  an  averment  in  a  pleading  that  the  lands  were  not 
sold  would  not  be  overborne  by  an  annexed  deed  reciting 
that  they  were. 

A  void  sale  is  as  no  sale.  A  sale  in  mass  of  several  dis- 
tinct tracts  of  land  for  a  gross  sum  is  void  and  therefore  no 
sale.  So  that  an  averment  of  the  facts  showing  that  the 
sale  is  void  is  equivalent  to  an  averment  that  there  was  no 
sale.  Entertaining  these  views,  the  writer  of  this  opinion 
holds  that  the  demurrer  should  have  been  overruled.  The 
majority  of  the  court,  however,  hold,  that  while  the  gene- 
ral assembly  has  no  constitutional  power  to  deprive  the 
owner  of  his  land  for  taxes  delinquent  thereon,  without  a 
sale  thereof,  and  therefore  cannot  make  a  tax  deed  conclu- 
sive evidence  of  the  /act  of  sale,  yet  the  general  assembly 
possesses  fiill  authority  to  prescribe  the  mofmer  of  making 
the  sale,  and^  consequently,  may  constitutionally  make  the 
tax  deed  conclusive  evidence  that  the  sale  was  made  in  the 
mcmner  thus  prescribed.  And  therefore  the  deeds  in  this 
case  are  conclusive  that  the  lands  were  sold  in  the  mcmmet 
directed  by  the  statute  and  cannot  be  contradicted  by  proof 
or  averment. 

The  judgment  is  therefore 

Affirmed. 
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1*  Praotioe;  assionmbkt  of  brbors.   Errors  assigned,  which  are  not 
presented  in  argument,  will  not  be  considered. 

% KBW  TBIAL.     The  action  of  the  court  below  in  oyermling  a 

motion  for  a  new  trial,  on  the  ground  that  the  yerdict  is  against  the 
eyidence,  will  not  be  disturbed  where  the  testimony  is  conflicting. 

8. EXCKFTiOKS  TO  IN8TBUCTI0N8.    The  guying  or  refusal  of  an 

instruction  must  be  excepted  to  at  the  time,  or  the  action  of  the 
court  below  in  respect  thereto  will  not  be  reyiewed  by  the  supreme 
court. 

Appeal  from  Muscatine  Oiremt  CcmH. 
Satubday,  Jakuabt  28. 

Plaintiff  sued  as  a  bona  fide  holder  of  a  promissory 

note  in  the  following  form : 

"  August  20th,  1868. 

"  On  or  before  the  20th  day  of  August,  1869,  for  value 

received,  the  subscribers  of  Sweetland  township,  county  of 

Muscatine  and  State  of  Iowa,  promise  to  pay  to  A.  Ingalls 

or  bearer  one  hundred  and  twenty  dollars,  it  being  given 

for  the  profits  on* (4)  machines,  with  interest  at  ten  per 

cent  per  annum. 

(Signed)  ^^Abneb  Eldbidge, 

"  Wm.  H.  DAvmsoN.'' 

The  defendants  denied  the  execution  of  the  note  and 
allege  that  it  was  a  forgery. 

The  issue  was  tried  to  a  jury,  who  returned  a  verdict  for 
the  defendants.  The  plaintiff's  motion  for  a  new  trial  was 
overruled,  judgment  rendered  on  the  verdict,  and  he 
appeals. 

Claud  ib  BroomhoU  for  the  appellant. 

Richnum  <&  Ca/rskadden  for  the  appellees. 
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Miller,  J.  —  I.  The  appellant  aseigns  three  errors,  two 

of  which  are  presented  in  his  argument.    Only  those  pre- 

L  practiot:     sented  will  be  considered.    &iaw  v.  Brown^ 

errors.  13    lowa,'  508;    WUson   V.  StUAotcsey  14 

id.  199. 

II.  The  first  error  urgea  in  argument  is,  that  "  the  verdict 
is  contrary  to  and  not  supported  by  suflScient  evidence." 

2^ j^^        The  only  question  of  fiact  in  issue  was  in 

trial  respect  to  the  execution  of  the  note  by  defend- 

ants. The  signatures  to  the  note  being  denied  under  oath 
the  burden  of  proving  them  devolved  on  the  plaintiff. 
Rev.  of  1860,  §  2967,  as  amended  by  act  of  9th  Genl.  Assem. 
ch.  28,  §  2;  2  Greenl.  Ev.,  §  163. 

The  evidence  is  conflicting,  with  a  very  strong  prepon- 
derance  in  fevor  of  the  verdict.  Where  the  evidence  is 
conflicting,  and  the  court  below  which  heard  the  evidence, 
with  full  opportunity  for  observing  the  manner  and  appear- 
ance  of  the  witnesses,  has  overruled  appellant's  motion  for 
a  new  trial  on  that  ground,  this  court  will  not  interfere. 
Devm  V.  JBarriSy  8  G.  Greene,  186;  Wi/nfidd  v.  TIic 
StaUy  id.  339;  HcUl  v.  Hwrvtery  4  id.  539;  Gordon  v. 
PiUy  3  Iowa,  385;  StonU  v.  ElUoUy  16  id.  72;  Pilmer  v. 
'The  Brcmch  of  State  Bwriky  eto.y  19  id.  112 ;  Donaldson 
V.  M.  cfe  M.  B.  Co.y  18  id.  280;  JBiomUck  v.  Savelick, 
id.  414;  Brockman  v.  BerryhiUj  16  id.  183. 

m.  The  remaining  error  noticed  in  argument  is,  that 

"  the  coxirt  misdirected  the  jury  as  to  the  law 

tioDB  to  in-     govemmg  the  case,  m  respect  to  the  signatures 

■^'*'°'^     to  the  note,  as  contained  in  its  fflxthimtruction 

to  the  jury. 

The  record  fiiils  to  show  that  any  exception  was  taken  to 
this  instruction  at  the  time.  It  is  true  the  appellant,  in  his 
motion  for  a  new  trial,  assigned  the  giving  of  this  instruc- 
tion  as  ground  for  a  new  trial,  and  he  excepted  to  the  over- 
ruling of  his  motion.  This,  however  is  not  sufficient. 
An  exception  to  an  instruction  given  or  refused  must  be 
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taken  at  the  time.  Bev.,  §  3106 ;  Perhms  v.  WhUtmn  et  oZ., 
14  Iowa,  596 ;  Beasom  v.  Jonamti^  14  399 ;  Da/rrcmce  v. 
Preston^  18  id.  396 ;  Norton  v.  Swearengeriy  19  id.  666, 
and  caseB  there  dted. 

There  having  been  no  exception  taken  to  the  instraction 
at  the  time,  there  is  no  question  presented  thereon  for  our 
determination.    The  judgment  of  the  court  below  is 

Affirmed. 


WiLHELM  V.  Fimple. 

1.  Yeodor  and  fndee:  bbscissiok  of  coi!TTBAcr :  tbndbb.  A  vendee 
of  real  estate  may  resciiid  the  contract  and  recover  the  purchase- 
money  paid,  without  first  tendering  to  the  vend6r  the  purchase- 
money  due  and  demanding  a  deed,  where  the  vendor,  by  his  own 
act,  or  by  operation  of  law,  has  been  rendered  unable  to  perform 
the  contract  on  his  part 

3. RULE  AFPLIBD.   It  is  accordingly  A^,that  such  remedy  might 

be  pursued  by  a  vendee  without  a  tender  and  demand  on  his  part, 
where  the  property  had  been  sold  under  foreclosure  of  a  mortgage, 
executed  by  the  vendor  and  existing  at  the  time  of  the  purchaser. 

8.  Inrtrootioii:  erbob  wrrHOur  prejudice.  The  refusal  of  an  in- 
struction, which  is  substantially  embodied  in  those  given,  furnishes 
no  suffident  ground  for  reversal.  So  of  the  refusal  of  one  which, 
though  abstractly  correct,  could,  under  the  facts  of  the  case,  have 
worked  po  prejudice  to  the  party  complaining. 

4.  Vendor  and  vendae;  incumbrakoe.  A  vendee  of  real  estate  is  not 
bound  to  pay  the  balance  of  purchase-money  due  and  receive  a 
deed,  though  it  contains  covenants  of  warranty,  until  a  mortgage  on 
the  premises,  executed  by  the  vendor  and  existing  at  the  time  of 
the  purchase,  is  removed. 

5. MBASUBB  Cw  DAMAOEs:  IPMBO VEMEKT8 :  TAXES.    The  vendee 

having  taken  possession  of  the  premises  at  the  time  of  his  purchase, 
it  was  hdd,  that  he  was  not,  in  the  present  action,  which  was  one 
based  on  a  rescission  of  the  contract,  entitled,  on  the  one  hand,  to 
the  value  of  improvements  made  by  him  before  his  eviction  under 
the  mortgage  foreclosure,  nor,  on  the  other  hand,  liable  to  the  vendor 
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for  the  amoont  of  taxes  paid  hj  the  latter  daring  sach  time.  The 
amount  of  porchase-mone/  paid,  with  interest,  is  the  measure  of  tC« 
vendee's  reooTery  in  sueh  action. 

Appeal  from  livscatims  Ci/rcmt  Cowri, 
Saturday,  JAiniAKY  28.        , 

On  the  8d  day  of  April,  1869,  the  plamtiff  filed  in  the 
Muscatine  circuit  court  her  petition,  alleging :  ^^  That,  in 
October,  1866,  she  purchased,  by  verbal  contract  of  defend- 
ant, for  $500,  the  west  one-half  of  lot  4,  block  151,  in  Mus- 
catine, Iowa,  and  paid  thereon,  at  that  date,  one  cow,  valued 
at  $50,  and  $10  in  cash,  and  immediately  took  possession ; 
that  she  paid  defendant,  on  said  purchase,  the  further  sum 
of  $150,  November  24, 1866,  and  the  further  sum  of  $40 
July  5, 1867,  and  the  taxes  for  1867  to  the  amount  of  $10 ; 
that  she  made  improvements  worth  $50  while  in  posses- 
sion ;  that  defendant  represented  that  he  was  the  owner  in 
fee,  and  could  make  perfect  title  to  said  premises,  when  he 
had  only  color  of  title,  and  had  mortgaged  his  interest  to 
A.  Fry  for  greatly  more  than  its  worth;  that  since  the 
aforesaid  purchase  and  payments  said  mortgage  has  been 
foreclosed,  and  plaintiff  ejected,  by  virtue  of  said  fore- 
closure." 

The  plaintiff  claims  judgment  for  $810,  with  interest, 
from  July  5, 1867. 

The  defendant  answered  as  follows:  ^^ He  aUeges  that  in 
October,  1866,  he  sold'  his  interest  in  the  premises  to  Sam- 
uel Wilhelm,  plaintiff's  husband,  for  $500 ;  that  $60  was 
paid,  as  plaintiff  alleges,  and  the  remainder  was  to  be  paid 
in  three  months ;  that  he  told  said  Wilhelm  what  his  inter- 
est was,  and  that  it  consisted  of  a  tax  title  and  over  ten 
years'  poss^on;  that  he  informed  him  of  the  Fiy  mort- 
gage,'and  that  said  premises  should  be  released  from  the 
lien  of  said  mortgage  whenever  he  should  pay  the  balance 
of  the  purchase  price*;  that,  about  November  24,  1866, 
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plaintiff  paid  him  $150  on  said  contract  and  her  hnsband 
Afterward  paid  him  $40  and  then  refused  to  paj  any  thing 
more ;  that  the  husband  made  the  contract  and  did  not 
reveal  that  it  was  for  his  wife  until  over  a  year  after ;  that 
both  went  into  possession  October,  1866,  and  remained 
until  February  or  March,  1869,  and  then  left,  as  they  had 
voluntarily  agreed  to  do ;  that  they  have  refused  to  com- 
ply with  said  contract  by  paying  the  balance  due,  although 
d^endant  offered  to  have  the  Fry  mortgage  released  upon 
suehi  payment ;  that  they  virtually  abandoned  said  contract, 
yet  continued  to  occupy  the  premises  without  payment  of 
rent  or  taxes,  the  latter  being  paid  by  defendant,  to  the 
amount  of  $50,  to  protect  his  interest.  Defendant  further 
allies  performance,  and  readiness  to  perform,  said  contract 
in  every  respect,  and  the  default  of  plaintiff  and  her  hus- 
band long  before  the  foreclosure  of  said  mortgage,  where- 
for  he  says  plaintiff  has  forfeited  all  claim,  and  should  not 
maintain  her  action. 

Defendant  claims  of  plaintiff  $333.34,  with  interest  from 
October,  1868,  as  follows:  For  use  and  occupation  of 
premises  two  years,  $233.34 ;  taxes,  interest  and  costs  paid 
by  defendant,  $50 ;  damages  and  waste,  by  plaintiff  tear- 
ing down  stable,  etc,  $50,  making  a  total  of  $333.34,  for 
which  he  asks  judgment." 

All  of  the  averments  of  the  answer  were  denied  in  the 
replication. 

There  was  a  jury  trial,  and  verdict  for  plaintiff  for  $310. 
The  plaintiff  consented  to  an  abatement  of  $10,  and  judg- 
ment was  entered  for  $300.    Defendant  appeals. 

Mickmcm  dk  Carslcadden  for  the  appellant. 

Cloud  <&  BroomJioU  for  the  appellee. 

Day^  J.  —  L  The  principal  question  in  this  case  arises 
upon  the  refusal  of  the  court  to  instruct  the  jury  at  the 
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1.  vmiDOB  AKD  defendant  'b  request,  that  "  the  pliuntiflF  is  not 

siOT^fwDtoSt:  entitled  to  recover  in  this  action,  unless  she 

tender.  provefl  that  she  has  tendered  the  amount  due 

the  defendant  on  the  contract,  and  demanded  a  deed  of 

the  lot  from  defendant" 

Where  a  vendor  has  done  or  suffered  no  act  which 
renders  him  incapable  of  performing  his  contract,  it  seems 
to  be  in  accord  with  the  weight  of  authority,  that  the  pur- 
chaser cannot  rescind  the  contract  and  recover  the  purchase- 
money  paid,  without  first  tendering  the  unpaid  purchase- 
money,  and  demanding  performance  on  the  part  of  the 
vendor.  To  this  effect,  are  the  following  authorities: 
WaUera  v.  Miller^  10  Iowa,  427 ;  Bobmsan  v.  Harbovrs^ 
9  Am.  Law  Beg.  (N.  S.)  355 ;  Hudson  v.  Swifty  20  Johns. 
23 ;  Daggett  et  al.  v.  Braum,  28  IlL  493. 

We  have  failed,  however,  to  discover  any  authority 
holding  that  such  tender  is  necessary  when  the  vendor,  by 
his  own  act  or  by  operation  of  law,  has  been  rendered  una- 
ble to  perform  the  contract  upon  his  part.  Time  is  not,  in 
this  case,  the  essence  of  the  contract.  The  malring  of  pay- 
ment, and  the  executing  of  the  conveyance  are,  under  the 
contract,  dependent  and  concurrent  acts.  iN'either  party 
could  enforce  performance  on  the  part  of  the  other,  with- 
out a  tender  of  performance  on  his  own  part.  And  neither 
party  is  in  defeult  until  such  tender  is  made  him  and  he 
refuses  to  complete  the  agreement,  or  until  he  does  or 
suffers  some  act  which  renders  him  imable  to  complete  it. 
The  plaintiff  has  never  been  placed  in  de&ult  by  such  ten- 
der and  refusal,  nor  has  she  been  rendered  unable  to  per- 
form her  agreement.  Her  right  of  action,  therefore,  still 
subsists,  and  she  has  a  choice  of  remedies ;  she  may  tender 
performance  on  her  part,  and,,  in  a  court  of  equity,  demand 
a  specific  performance  on  the  part  of  the  vendor,  or,  waiv- 
ing a  specific  performance,  she  may,  in  a  court  of  law, 
recover  the  damages  sustained ;  or  she  may,  after  defimlt 
made  by  the  vendor,  elect  to  rescind  the  contract,  and  sue 
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for  a  recoveiy  of  the  advanoements  made  thereon.  Having 
elected  the  last  course,  is  it  essential,  under  the  circum- 
stances of  this  case,  to  the  maintaining  of  the  plaintiff's 
action,,  that  she  should  tender  the  unpaid  purchase-money  t 
The  mortgage,  which  existed  upon  the  land  at  the  time  of 
the  sale,  wss  foreclosed,  and  the  property  purchased  by 
the  mortgagee,  prior  to  the  institution  of  thi^  suit.  The 
defendant,  by  Ming  to  remove  the  mortgage  incmnbrance 
and  permitting  the  land  to  be  sold  thereunder,  has  placed 
it  out  of  his  power  to  perform  his  part  of  the  agreement. 
A  tender,  therefore,  upon  the  part  of  plaintiff,  and  a 
demand  that  defendant  should  do  a  thing  which  he  is  pow- 
erless  to  perform,  would  be  a  vain  act.  The  law  does  not 
require  the  doing  of  a  vsdesa  thing.  When  the  reason  of 
a  rule  ceases,  the  rule  itself  should  become  inoperative. 
We  are  of  opinion  that  a  tender,  under  the  circumstances 
of  this  case,  is  not  necessary.  In  support  of  this  view,  see 
HilliMrd  on  Vendors  (2d  ed.),  250;  id.  480. 

The  second  instruction  asked  by  defendant  embodies  the 
objectionable  features  of  the  one  just  considered,  and  was 
properly  refused. 

II.  The  defendant  asked  the  court  to  instruct  the  jury : 
^'  That  if  the  evidence  shows  that  the  defendant  was  ready 
a.  ivBTBuo-  *^  perform  his  part  of  the  contract  and  convey 
wShout'prej.  ^^  ^^*  *^  *^®  plaintiff  in  accordance  therewith, 
"^*^'  upon  performance  of  the  contract  by  plaintiff, 

and  that  plaintiff  refused  to  perform,  plaintiff*  cannot 
recover  in  this  action."  This  instruction  was  substantially 
embodied  in  the  charge  of  the  court,  and  the  refusal  to  give 
it  as  requested  by  defendant  constitutes  no  error.  See  cases 
cited  in  Hammond's  Digest,  497. 

m.  The  defendant  also  asked  the  court  to  instruct  the 
jury  as  follows :  "  That,  if  the  evidence  showed  that  the 
defendant  was  not  in  default  in  the  performance  of  his  part 
of  tbe  contract,  he  is  entitled  to  recover  of  the  plaintiff  the 
reasonable  value  of  the  use  and  occupation  of  the  lot  during 
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the  time  plaintiff  occupied  the  same."  Abstractly  con- 
sidered, this  instmction,  it  may  be  conceded,  embodies  a 
correct  proposition  of  law.  Yet  the  refiisal  to  give  it  has 
worked  no  injury  to  defendant.  The  verdict  of  the  jury  in 
favor  of  the  plaintiff  for  the  purchase-money  can  be  pred- 
icated only  upon  the  &ct  that  the  defendant  was  in  de£Eiult 
and  that  the  plaintiff  was  not.  The  defendant  cannot, 
therefore,  claim  that  he  has  been  prejudiced  by  a  fidlure  to 
instruct  properly  what  his  rights  would  have  been,  under  a 
condition  of  things  which  the  verdict  shows  conclusively 
did  not  exist.  This  court  will  not  reverse  for  a  technical 
error  which  has  worked  the  complaining  party  no  injury. 
S.ee  cases  cited  in  Dillon's  Digest,  419. 

IV.  The  court,  at  the  request  of  the  plaintiff,  instructed 
the  jury  as  follows : 

1.  "  K  the  jury  believe  from  the  evidence  that  said  lot 
was  incumbered  by  a  mortgage,  then  plaintiff  was  not 
4.  vbndob      bound  to  pay  her  money  or  accept  a  deed  for 

AND  VEKDKB I     -,         -,  tiii  .-i 

incumbrance,  the  lot,  although  the  Same  contained  cove- 
nants of  warranty,  until  such  incumbrance  was  removed." 
2.  "  A  refusal  by  plaintiff  to  pay  her  money  or  accept  a 
deed  for  the  lot,  before  such  incumbrance  is  removed,  is 
not,  on  her  part,  a  waiver  of  the  contract." 

3.  "  K  the  property  was  sold  under  a  mortgage  existing  on 
the  property  at  the  date  of  plaintiff's  contract  of  purchase, 
she  was  not  thereby  dispossessed  of  her  rights  under  said 
contract,  provided  she  had  performed  her  part  of  the  con- 
tract." The  giving  of  these  instructions  is  assigned  as 
error.  They  were  properly  given.  The  purdiaser  waa 
entitled  to  a  valid  conveyance  for  the  lands  at  the  time  of 
payment.  She  was  not  bound  to  pay,  and  vest  in  the  prom- 
ise of  the  vendor  to  remove  the  incumbrance  and  execute 
conveyance  afterward.    BUlliard  on  Vendors  (2d  ed.),  277. 

A  refusal  on  the  part  of  plaintiff  to  do  a  thing  which 
the  law  placed  her  under  no  obligation  to  do  cannot  be 
held  to  constitute  an  abandonment  of  her  contract 
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V.  The  court  at  the  request  of  plamtiff  further  in- 
structed the  jury  as  follows,  to  wit :     "  If  the  plaintiff  was 

5 meMure   d^P^^®^  ^^  ^^^  ^^1®  ^^  tibie  possossion  of  said 

to^'^mentK  property  under  a  decree  of  foreclosure  of  the 
t«xe».  j'j.y  mortgage,  she  can  recover  of  the  defend- 

ant the  amount  she  expended  for  improvements,  unless 
she  was  in  default  on  her  part." 

It  must  be  borne  in  mind  that  this  action  is  not  brought 
typ&n  ths  contract  for  damages,  but  is  based  upon  a  rescis- 
Hon  of  ihs  contract^  and  is  instituted  to  recover  the  ad- 
vancements made  thereon.  Counsel  have  referred  us  to 
no  precedents  which,  under  such  circumstances,  justify  a 
recovery  for  improvements.  It  would  seem  to  be  a  hard- 
ship to  require  defendant  to  pay  for  improvements  which, 
perhaps,  he  did  not  desire,  and  which  may  not,  for  his  uses, 
have  enhanced  the  value  of  the  property.  We  are  of 
opinion  that  the  rule  of  damages  which  maintains  in  &n 
action  on  a  breach  of  covenant  of  warranty,  which,  in  the 
absence  of  fraud,  limits  the  recovery  to  the  consideration 
money  and  interest,  is  applicable  to  this  case. 

That  no  recovery  for  improvements  can  be  had  in  a  case 
of  this  kind  is  fully  sustained  by  GiUett  v.  Mwynardy  5 
Johns.  85. 

VL  Lastly,  it  is  claimed  the  court  erred  in  instructing 
the  jury  that  ^^  if  defendant  was  in  default  he  cannot  re- 
cover for  taxes  paid  by  him  on  the  lot  in  question."  We 
do  not  discover  error  in  this  instruction.  The  title  to  the 
land  never  vested  in  plaintiff.  Defendant  never  tendered 
him  a  conveyance  therefor.  By  his  de&ult  he  has  allowed 
the  title  to  pass  from  him  so  that  he  cannot  convey.  Under 
such  circumstances  we  &il  to  discover  upon  what  legal 
principle  he  is  entitled  to  recover  from  plaintiff  the  taxes 
paid  by  him  thereon. 

It  is  quite  apparent  from  the  verdict  that  the  jury 
allowed  the  plaintiff  for  improvements  the  entire  amount 
claimed,  $50. 
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Thifl  Bum  the  plaintiff,  if  she  bo  elect,  may  remit 
In  the  event  of  her  failure  to  do  bo,  the  judgment  of 
the  court  below  will  be 

EeverBed. 


Beown  v.  BBmoEfl. 

1*  Adyerse  poeaeasion;  statute  of  limitations.  Where  lands  of 
adjacent  owners  are  divided  hf  a  partition  fence  not  on  the  true 
line  of  snrvejy  and  one  of  sneh  owners  claims  and  cnltivates  up  to 
the  fence  as  the  true  line,  though  it  is  in  fact  bejond  it  and  on  the 
land  of  his  neighbor,  for  a  period  of  ten  jears,  his  possession  will  be 
held  to  be  adverse  under  claim  of  right,  and  to  confer  upon  him 
a  title  hj  prescription  to  the  land  lying  between  the  actual  line  of 
survey  and  the  fence. 

2. And  in  order  for  this  rule  to  apply,  it  is  not  necessary  that 

there  should  have  been  a  controversy  in  respect  to  the  division  line, 
prior  to  the  lapse  of  the  statutory  period  of  limitation. 

8.  Instrootioiist  kust  be  considebed  together.  If,  as  a  whole, 
instructions  g^ven  by  the  court  to  the  jury  contain  a  correct  exposi- 
tion of  the  law  governing  the  case,  the  appellate  court  will  not  inter-r 
fere,  although,  separately  considered,  they  might  be  objectionable. 

4.TreBpa88;  highway:  officer.  It  seems  that  a  road  supervisor 
would  not  be  liable  for  trespass  in  opening  and  working  a  road,  for 
minute  variations  from  or  infringements  over  the  line  upon  the  lands 
of  acyaoent  proprietors,  if,  in  the  discharge  of  his  duty,  he  performed 
the  same  in  an  ordinarily  prudent  and  careful  manner. 

5. LANDS  IK  possession  OF  TENANT.  Under  our  system  of  pro- 
cedure, the  owner  of  real  estate,  though  it  is  in  the  actual  possession 
of  his  tenant,  may  maintain  an  action  against  a  trespasser  for 
injuries  thereto. 

6. FENCES.    A  fence  is  as  matter  of  law,  prima  facie,  a  part  of  the 

realty,  and  an  injury  thereto  is  an  injury  to  the  realty.  If  it  be 
claimed  b^  the  defendant  that,  under  the  peculiar  circumstances  of 
the  case,  it  is  not  impressed  with  that  character,  the  onui  is  upon  him 
to  show  it. 
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Appeal  from  Dea  Mamea  Ci/rcmt  Cowrt. 
Saturday,  Januaby  28. 

Thb  plaintiff  filed  in  the  Des  Moines  circuit  court  a 
petition  alleging  that  he  was  seized  and  possessed  of  the 
N.  W.  i  of  S.  E.  i  section  20,  township  72,  range  3, 
and  the  W.  i  of  N.  E.  J  section  29,  township  72,  range 
8.  That  the  defendant  broke  and  entered  said  close,  and 
broke  down  and  remoyed  the  fences,  etc.  That  the  defend- 
ant cut  down  eighty  rods  of  osage  orange  hedge  adjoining 
plaintiff's  dose,  and  deposited  the  rubbish  on  plaintiff's 
premises.  That  defendant  dug  a  trench  upon  and  along 
aaid  dose  and  removed  therefrom  a  large  quantity  of  earth. 
Answer,  a  general  denial,  and  an  averment  that  the  alleged 
acts  were  done  by  the  defendant  as  road  supervisor  accord- 
ing to  law  and  in  obedience  to  duty  in  opening  a  highway 
established. 

The  bill  of  exceptions  shows  that  evidence  was  intro- 
duced tending  to  show  that  before  the  bringing  of  this  suit 
plaintiff  owned  a  forty  acre  tract  of  land  lying  north  of  a 
forty  acre  tract  entirely  inclosed  by  a  hedge  belonging  to 
Bridges,  and  a  fifty  acre  tract  of  land  south  of  Bridges'  said 
tract ;  that  originally  there  was  a  rail  fence  dividing  the 
fifty  acre  tract  of  Brown  from  the  forty  acre  tract  of  Bridges, 
and  each  party  kept  up  one-half  thereof;  that  in  1854 
defendant  planted  a  hedge  around  said  forty  acres,  and  has 
ever  since  cultivated  the  same ;  that  when  Bridges  put  out 
said  hedge  he  planted  the  same  ten  or  fourteen  feet  inside 
his  lines  all  around  said  tract ;  that  on  the  south  side  the 
hedge  was  so  planted  that  there  was  room  to  plow  between 
the  same  and  the  partition  fence ;  that  gradually,  as  the 
hedge  grew,  each  party  took  away  his  respective  i)ortion  of 
the  rail  fence,  and  thus  the  hedge  became  the  partition 
fence;  that  Brown  had  kept  up  on  other  lines  between 
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him  and  Bridges  a  fence  equivalent  to  the  hedge;  that 
Bridges,  in  working  the  ea^t  half  of  the  south  row  of  said 
hedge,  hacked  the  same  so  that  the  tops  could  be  turned 
over  and  bent  in  toward  ther  body  of  the  hedge,  and  said 
bending  or  turning  was  on  the  narrow  strip  of  land  claimed 
by  Bridges,  and,  to  some  extent,  upon  and  over  Brown's 
land ;  and  that  said  limbs  so  turned  have  grown,  incumber- 
ing a  narrow  strip  of  Brown's  land.  That  up  to  the  date 
of  this  suit  no  question  or  controversy  had  ever  arisen  as  to 
where  the  true  division  line  was;  and  that  Brown  had 
always  possessed  and  cultivated  as  near  as  he  could  to  said 
fence  and  hedge,  and  claimed  to  own  the  same  under  his 
deed.  That  the  plaintiff  rented  the  north  forty  acres  to  one 
Randolph,  who  proceeded  to  inclose  the  same^  and  asked 
permission  of  Bridges  to  connect  his  rail  fence  to  the  north- 
west comer  of  Bridges'  hedge ;  that  Bridges  notified  Ban- 
dolph  not  to  build  his  fence  across  the  ten  to  fourteen  feet 
north  of  defendant's  hedge,  nor  connect  therewith  until  he 
or  Brown  should  arrange  to  keep  up  an  equivalent  of  fence 
elsewhere ;  that  Eandolph  constructed  his  fence  across  said 
strip  and  connected  with  said  hedge ;  that  Bridges  set  two 
panels  of  said  fence  off  his  land,  and  left  a  gap,  which 
Bandolph,  in  a  day  or  two,  repaired.  That  a  road  thirty- 
three  feet  wide  had  been  established,  running  along  all  of 
these  several  tracts ;  that  in  1868  defendant  was  road  super- 
visor, in  a  district  including  the  fifty  acre  tract ;  that  he 
received  orders  to  open  and  work  so  much  of  said  road  as 
was  within  his  district ;  that  Bandolph  was  in  possession  of 
said  fifty  acres  as  tenant  of  plaintiff,  and  defendant  on  several 
occasions  requested  Bandolph  to  take  in  his  fence  which 
stood  on  the  center  line  of  the  road ;  that  Bandolph  refused 
to  do  so,  and  plaintiff  notified  defendant  not  to  move  said 
fence ;  that  defendant,  as  supervisor,  proceeded  to  set  in 
the  fence*  and  work  the  road.  There  was  conflict  of  evi- 
dence as  to  the  precise  distance  which  said  fence  was  set  in, 
and  also  as  to  where  the  true  line  was,  dividing  the  fifty  acre 
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tract  from  the  forty  acre.tract  of  Bridges,  there  being  two 
monuments,  each  of  which  was,  by  the  respective  owners, 
claimed  as  the  true  comer. 

The  plaintiff  claimed  that  the  defendant  had  set  in  the 
fence  from  one  to  four  feet  too  far ;  had  broken  some  rails 
in  removing  the  same,  and  had  dug  a  trench  on  one  side 
of  the  road  from  which  the  earth  had  been  taken  to  con^ 
struct  a  culvert. 

The  cause  was  tried  by  a  jury.  Verdict  and  judgment 
for  plaintiff  for  $5.    D^endant  appeals. 

HaUa  dk  Baldwin,  for  the  appellant. 

jP.  S.  Smythe  for  the  appellee. 

Day,  J.  —  Upon  the  instructions  given  arise  all  the 
aU^ed  errors.  We  will  consider  only  those  insisted  upon 
in  the  argument. 

I.  The  court  instructed  the  jury  as  follows :  "  If  the 
plaintiff  had  been  in  peaceable  possession  of  the  land  up 
1.  adtsbss  ^  ^^  hedge,  and  cultivated  and  claimed  it  as 
22SIu^"  •  his,  and  such  claim  of  ownership  has  been 
limitations,  (y^^  and  uotorious  and  adverse  to  all  the 
world  for  more  than  ten  years,  then  he  would  have  the 
same  right  to  recover  for  a  trespass  upon  it  as  if  he  had 
had  a  title  direct  from  the  government,  and  it  would  make 
no  difference  what  or  where  the  orignal  corner  was." 
Appellant  does  not  denj  that  a  valid  title  may  be  acquired 
by  prescription,  nor  d6es.  he  insist  that,  under  ordinary 
circumstances,  any  thing  more  than  what  is  specified  in  the 
instruction  is  necessary  to  the  creation  of  such  title.  His 
position  is,  that,  before  the  statute  of  limitations  will  run 
against  the  rights  of  parties  with  reference  to  division 
lines  and  partition  fences,  there  must  be  a  controversy  fol- 
lowed by  the  statutory  period  of  adverse  possession.  No 
authority  has  been  cited,  nor  has  any  fallen  under  our 
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notice  sustaining  this  view.  The  case  of  St/wyvescmi  v. 
Dwnihma^  9  Johns.  61,  is  directly  in  point.  In  that  case 
the  land  owned  by  the  respective  parties  was  separated  by 
a  crooked  fence. 

The  defendant  pointed  out  to  plaintiff  the  extremes  of 
this  fence,  and  informed  him  that  the  true  boundary  be- 
tween them  was  a  straight  line  connecting  these  points. 
Thereupon  the  plaintiff  employed  a  surveyor  and  removed 
the  fence  upon  such  straight  Une,  thereby  bringing  within 
his  own  inclosure  a  strip  of  ground  which  for  twenty-five 
years  had  been  in  possession  of  defendant  and  his  grantors. 
The  defendant  threw  down  the  fence  and  was  sued  there- 
for in  trespass.  It  was  held  that  his  prescriptive  title  was 
complete.  See,  also,  Bv/tdich  v.  Hevoly^  23  Iowa,  511, 
and  cases  cited.  In  our  opinion  the  instruction  correctly 
reflected  the  law. 

II.  It  is  claimed  that  the  sixth  and  ninth  instructionB 

given  at  the  request  of  the  plaintiff  are  irreconcilably  in 

8.  iNSTRuo       conflict  with  the  third,  given  at  the  request  of 

S^ooMideped  ^^  defendant.    These  instructions  given  for 

^*'*'^*''-         plaintiff  are  as  follows : 

6.  ^^The  fact  that  the  defendant  agreed  to  keep  the 
hedge  between  him  and  the  plaintiff  in  repair  would  not 
justify  the  defendant  in  cutting  down  and  throwing  the 
hedge  and  rubbish  upon  the  land  of  plaintiff;  and  in  that 
case  he  would  be  a  trespasser  and  liable  for  damages." 

9.  "  Even  if  Bridges  agreed  to  keep  up  the  hedge  be- 
tween him  and  Brown,  he  was  not  authorized  to  throw 
the  rubbish  and  cuttings  on  the  land  of  Brown,  and  if  he 
did  so  he  would  be  a  trespasser ;  and  before  he  can  be 
protected  in  doing  so  he  must  show  that  Brown  either  ex- 
pressly or  impliedly  consented  to  his  putting  the  same  on 
the  land." 

The  instruction  given*  for  defendant,  and  which  is 
claimed  to  be  in  conflict  with  those  above  quoted,  is  aa 
follows : 
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"  If  yon  find  from  the  evidence  that  one  of  the  acts 
complamed  of  was  the  cntting  and  turning  of  an  osage 
orange  hedge,  bo  that  some  of  the  limbs  and  material 
thereof  extended  over  the  line  between  the  plaintiff  and 
defendant,  yet,  if,  at  the  time  of  the  catting  thereof,  the  said 
hedge  was,  by  mutual  consent  and  arrangement,  treated  as  a 
partition  force,  and  the  duty  of  keeping  up  the  same 
deyolved  upon  the  defendant,  and  the  defendant  cut  the 
said  hedge  in  good  faith,  simply  to  improve  and  strengthen 
the  fence  and  make  it  useful,  and  did  not  incumber  the 
land  of  plaintiff  with  the  material  more  than  was  necessary 
in  the  proper  performance  of  this  labor,  or  permit  the 
plantiff 's  land  to  remain  so  incumbered  and  in  a  manner 
that  was  then  satisfactory  to  both  parties,  and  the  plaintiff 
stood  by  and  saw  it  done,  and  made  no  objection  to  the 
manner  in  which  it  was  done,  then,  as  to  such  act,  you 
will  find  for  defendant." 

It  is  often  very  difficult,  and  in  many  cases  scarcely 
possible,  to  embody  in  one  instruction  aU  the  exceptions  and 
qualifications  which  limit  a  given  proposition  of  law,  in  its 
application  to  the  facts  of  the  case  under  consideration. 
The  instnictions  of  a  court  must  be  consideied  together. 
Ruble  V.  McDonaldj  18  Iowa,  497;  Hamilton  v.  State 
Bcmk,  22  id.  811. 

If,  as  a  whole,  they  contain  a  correct  exposition  of  the 
law,  this  court  will  not  ordinarily  interfere,  although,  sep- 
orately  considered,  they  might  be  objectionable.  If,  how- 
ever, they  are  so  framed  as  to  present  a  conflict,  or  tend  to 
mislead  the  jury,  they  wiU  constitute  a  ground  for  reversal. 
Hdben  v.  The  Bnrlmgton  cmd  Missowri  Hiver  HaUroad 
Co,,  20  Iowa,  662 ;  Price  v.  Mahoney,  24  id.  582.  The 
instructions  for  plaintiff,  under  consideration,  directed  the 
jury  that  the  fitct  that  the  defendant  agreed  to  keep  the 
hedge  between  himself  and  plaintiff  in  repair  would  not 
justify  the  defendant  in  cutting  down  and  throvnng  the 
hedge  amd  rubbish  upon  the  land  of  plaintiff.    Abstractly 
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considered,  this  inBtmction  furnishes  a  correct  enunciation 
of  the  law ;  as  applied  to  the  £Etcts  of  this  case,  however,  it 
is  perhaps  too  broad  and  general.  Hence  the  court,  at  the 
request  of  the  defendant  presented  the  limitations  and 
qualifications  with  which  it  was  to  be  received. 

The  jury  were  further  told  that,  if  the  defendant  cut  the 
hedge  m  good  faith,  simply  to  improve  and  strengthen  the 
fence  and  make  it  useful,  and  did  not  incumber  the  land 
of  plaintiff  or  permit  the  same  to  remain  incumbered 
with  the  material,  more  tha/n  woe  neceesa/ry  in  the  proper 
performance  of  the  work,  and  if  the  same  was  done  in  a 
manner  eai/irfactory  to  both  parties,  and  the  plaintiff  «tood 
hyandea/uoU  done  and  mxide  no  dbjectim  to  the  manner 
in  which  it  was  done,  for  such  acts  he  could  not  recover. 
The  instructions  thus  limited  are  clearly  correct.  The 
evidence  not  being  before  us,  we  do  not  know  whether  any 
proof  was  introduced,  which  would  have  justified  the  jury 
in  holding  that  the  defendant  acted  in  good  faith,  and  with 
ordinary  care.  From  the  record  before  us  we  cannot  rea- 
sonably infer  that  these  instructions  mislead  the  jury  to  the 
defendant's  prejudice. 

m.  It  is  further  claimed  that  the  plaintiff's  tenth  in- 
struction is  inconsistent  with  the  defendant's  sixth.  These 
instructions  are  as  follows : 

10.  ^^  Even  if  defendant  was  authorised  to  open  the  road 
on  plaintiff's  land,  he  could  not  go  beyond  the  line  of  the 

4.TBnPAfl8:   '^^S  ^^d  ^  ^^  c^t  ^^  \xci^  of  plaintiff,  or 
highway.       removed  the-fence  more  than  sixteen  and  a  half 
feet  east  of  the  true  line  in  the  road,  such  an  act  was  a  tres- 
pass for  which  plaintiff  is  entitled  to  recover," 

6.  ^^  It  is  not  true  that  if,  while  acting  as  road  supervisor, 
the  defendant,  in  opening  the  road  in  controversy,  placed 
the  fence  an  inch  too  fiu*,  he  is  liable  in  trespass.  If  defend- 
ant, in  the  performance  of  his  duty  as  road  supervisor,  does 
the  s^me  in  an  ordinarily  prudent  and  careM  manner,  then 
he  cannot  be  made  responsible  for  slight  discrepancies." 
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The  remarks  before  made  are  equally  applicable  to  these 
instructions.  As  applied  to  the  facts  of  many  cases,  instruc- 
tion ten  would  need  no  modification.  As  applied  to  the 
case  under  consideration,  however,  it  was,  perhaps,  objec- 
tionable, in  that  it  loses  sight  of  the  maxim  de  nmdm/us 
non  curat  lex.  Instruction  six,  of  defendant,  supplied  this 
defect  Together  they  contain  a  fair  statement  of  the  law, 
by  which  it  is  not  probable  the  jury  was  misled. 

rV.  The  only  remaining  alleged  error  insisted  upon  is 
the  giving  of  the  following  instruction : 

^^  Even  if  the  land  was  in  the  possession  of  a  tenant  at 
the  time  of  throwing  down  the  fence,  if  you  find  that 
5,  — lands  in  defendant  was  a  trespasser  in  throwing  down 
tSSSi  ^^  ^  the  fence,  and  that  the  trespass  was  an  injury  to 
the  real  estate,  plaintiff  would  be  entitled  to  recover.  A 
permanent  injury  to  a  fence  is  injury  to  realty,  for  a  fence 
is  a  part  of  tiie  land."  Ko  question  is  made  upon  the 
plaintiff's  ownership  of  the  locus  m  guOy  but  it  is  claimed 
that  he  cannot  maintain  the  action  if  the  premises  were  in 
the  occupancy  of  a  tenant. 

At  conmion  law,  possession  in  &ct  of  the  real  property 
to  which  the  injury  was  done  was  necessary  in  order  to 
entitle  a  party  to  maintain  an  action  of  trespass  qua/re 
clausv/m  fregit.  Wickham  v.  Freemmh^  12  Johns.  183 ; 
Stwyvesard  v.  Ihmkam^  9  id.  61 ;  OamjpbeU  v.  Arnold^  1 
id.  510.  A  landlord  could  not  maintain  an  action  of 
fy'espass  for  an  injury  to  land  while  his  tenant  was  in  the 
actual  possession  of  the  premises.  The  landlord  or  rever- 
sioner, however,  oould  maintain  an  action  on  the  case  for 
the  injury  to  the  reversion.  These  distinctions  grew  out 
of  the  refinements  of  the  conmion  law,  which  varied  the 
form  of  the  remedy  with  the  nature  of  the  injury,  and  the 
character  of  the  relief  required.  Happily  these  refined 
distinctions  have  no  place  in  our  system  of  jurisprudence. 
All  technical  forms  of  action  are  abolished.  AU  that  is 
required  is,  that  the  facts  constituting  the  cause  of  action 

Vol.  XXXI.— 19 
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shall  be  alleged.  And,  if  these  facts  are  such  as  would 
have  entitled  the  plaintiff  to  relief  under  any  of  the  recog- 
nized forms  of  action  at  common  law,  they  furnish  the  basis 
of  relief  under  the  code.  We  hold,  therefore,  that,  under 
the  system  of  procedure  recognized  by  the  code,  the  owner 
of  real  estate  which  is  in  the  actual  occupation  of  a  tenant 
may  maintain  an  action  for  an  injury  to  his  estate. 

It  is  further  claimed  that  whether  an  injury  to  the  fence 
is  an  injury  to  the  realty  is  a  question  of  fact  for  the  jury. 
t,  — fences.  Prima  fade  a  fence  constitutes  a  part  of  the 
realty,  and  is  such  as  matter  of  law,  as  much  as  a  bam  or 
a  house.  If  it  is  not  impressed  with  that  character  it  is  in 
consequence  of  peculiar  circumstances,  which  must  be 
shown  by  the  party  claiming  the  advantage  thereof.  It 
does  not  appear  in  this  case  that  any  proof  was  introduced 
upon  the  subject. 

The  court,  therefore,  did  not  err  in  chargmg  the  juiy  that 
the  fence  was  part  of  the  realty. 

We  discover  no  error  in  the  proceedings  below. 

Afiirmed.  • 


Hanna  v.  Hawks. 


1.  Evidenoe :  advicb  of  counsel.  Where  the  claims  of  a  parchaser 
of  personal  property  are  contested  by  a  creditor  of  the  vendor,  it  is 
not  competent  for  the  purchaser,  even  under  an  issue  of  fraudulent 
purchase,  to  give  in  evidence  what  his  attorney  advised  him  in 
regard  to  the  debtor's  right  to  seU  the  property. 

2. FURCHABB  OF  STANDnTG  CORN.  Where  the  plaintiff  claimed  to 

have  purchased  a  certain  portion  of  standing  com,  which  was  levied 
upon  by  a  creditor  of  the  vendor,  it  was  held  competent,  in  an  action 
of  deHntie,\)TO\iglii  by  the  plaintiff  to  recover  the  com  levied  upon,  or 
its  value,  for  the  defendant  to  show,  in  defense  of  the  action,  that 
the  plaintiff  had  taken  and  converted  to  his  own  use  an  equal  amount 
of  com  from  another  portion  of  the  field. 

8. HM,b1bo,  the  portion  of  standing  com  purchased  being  so 

described  as  that  it  could  be  certainly  measured  off,  that  such  de> 
■cription  was  itself  a  separation  from  the  balance  of  the  field. 


*-|-:tr^ 
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Appeal  from  Jasper  Oi/rcuit  Court. 

Satobdat,  January  28. 

The  plaintiff,  in  his  petition,  claims  the  return,  or,  at  his 
option,  the  value  of  one  hundred  and  sixty-four  bushels  of 
com,  worth  fifty  cents  a  bushel,  which  defendant  took 
from  him  under  execution  against  J.  W.  Berry  and  J.  R. 
Witmer,  but  not  against  plaintiff,  who  is  absolute  owner 
of  it,  by  purchase  from  them  prior  to  the  levy.  He  asks 
that  his  petition  be  considered  an  action  of  detinue.  The 
def^dant  denies  the  allegations  of  the  petition,  avers  that, 
as  deputy  sheriff,  he  seized  the  property  under  a  writ  of 
attachment,  and  afterward  sold  it  under  execution  on  judg- 
ment in  the  attachment  suit  against  Berry  &  Witmer,  and 
also  avers  fraud  in  plaintiff's  purchase.  Trial  to  a  jury, 
who  found  '^for  the  plaintiff,  and  assess  his  damages 
at  $57.40."  Judgment  on  the  verdict.    Defendant  appeals. 

Window  cfe  Wilson  for  the  appellant. 

Smith  cfe  Cooh  for  the  appellee. 

Cole,  J.  —  Very  concisely  stated,  the  facts  of  this  case 
are  that  one  John  W.  Berry  was  the  owner  of  a  large  field 
1.  EviDKiro:     of  com  which  he  mortgaged  to  J.  E.  Witmer 

adTloe  of  o  o 

ooimaeL  to  sccure  a  debt;   this  mortgage  had  been 

assigned  to  others,  and  by  them  placed  in  the  hands  of  the 
sheriff  to  foreclose,  and  under  it  the  sheriff  had  taken 
possession  of  the  field  of  com.  The  plaintiff  claims  to  have 
bought  of  Berry  and  Witmer  "four  acres  off  the  north 
end  of  the  field,  south  and  west  of  Pentico's  house  "  on  the 
Ist  of  Kov.,  1869.  On  the  3d  day  of  the  same  month  the 
deputy  sheriff  levied  the  writ  of  attachment  on  the  entire 
field  of  com,  and  did  so  in  the  presence  of  plaintiff  and 
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various  other  persons,  none  of  whom  made  any  claim  there- 
to or  any  part  thereof.  X)n  the  next  day  the  plaintiff  pro- 
cured a  written  bill  of  sale  of  the  four  acres  of  com  and 
other  property  and  dated  it  back  and  as  of  the  Ist  of  Nov. 
Afterward  the  plaintiff  measured  off  the  four  acres  and 
gathered  the  com  in  controversy  therefrom.  Judgment 
having  been  rendered  in  the  attachment  suit,  and  execution 
and  order  of  sale  for  the  attached  property  being  placed  in 
defendant's  hands  as  sheriff,  to  which  office  he  had  succeeded 
in  the  mean  time,  he  seized  and  sold  the  com  thereunder. 
The  transcript  discloses  certain  differences  between  the 
sheriff  and  his  deputy  at  the  time  the  attachment  was 
levied,  as  to  the  right  of  possession  under  the  mortgage  and 
under  the  writ ;  and  also  various  agreements  between  the 
owners-  of  the  com  and  the  mortgagees,  attachment  and 
judgment  creditors  and  others  about  the  sale  and  delivery 
of  the  com,  etc.,  this  plaintiff  having  knowledge  of  tiiem, 
but  being  no  party  thereto. 

The  plaintiff  was  introduced  as  a  witness,  and  among 
other  things  testified  as  follows :  "  I  consulted  Cook  (one 
of  my  attorneys)  about  the  sale.  I  was  a  hired  hand  for 
Berry,  and  subject  to  his  orders."  Plaintiff's  counsel  then 
asked  him :  "  You  took  counsel  of  Cook ;  state  whether 
you  acted  on  that  counsel  ? "  This  was  objected  to  as  im- 
material, irrelevant  and  hearsay,  etc. ;  but  the  objection 
was  overruled  and  the  witness  answered,  "  Cook  said  Wit- 
mer  could  sell  the  com,  and  on  that  I  bought  it."  The 
defendant  duly  excepted,  and  now  assigns  the  admission  of 
this  testimony  as  error.  It  was  error  to  admit  this  testi- 
mony. What  the  plaintiff's  counsel  told  plaintiff  ought 
not  to  be  admitted  to  prejudice  the  rights  of  the  defendant. 
It  was  no  more  competent  under  the  issue  of  fraudulent 
purchase  by  plaintiff,  than  under  any  other  issue  in  the 
case.  The  issue  or  question  was  not  one  of  "probable 
cause,"  as  in  malicious  prosecution.  Whether  or  not 
"  Witmer  could  sell  the  com  "  is  a  proper  question  for  the 


DECEMBER  TERM,  1870.  149 

Hanna  v.  Hawks. 

court,  by  whom  the  counsel's  opinion  and  the  reasons  for  it 
may  safely  be  considered ;  but  it  is  hardly  competent  to  go 
to  the  jury  as  a  basis  fbr  a  verdict. 

The  defendant,  in  making  out  his  defense,  offered  to 
prove  by  a  witness  on  the  stand,  "that  the  plaintiff,  after 
2.  —  purchase  the  levy  of  the  writ  of  attachment  under  which 
corn.  the  defendant  justifies,  took  and  converted  tp 

his  own  use  one  hundred  and  sixty-four  bushels  of  com, 
being  a  part  of  that  which  was  levied  upon  and  was  used 
and  converted  before  the  commencement  of  this  suit." 
This  evidence  was  objected  to  by  the  plaiiSliff,'  "for  the 
reason  that  the  defendant  does  not  admit  and  avoid ;  ihe 
same  is  irrelevant  and  Immaterial  to  the  issue."  The  court 
sustained  the  objection  and  refused  to  permit  the  evidence 
to  go  to  the  jury.  This,  too,  was  error,  under  the  circum- 
stances of  this  case.  The  plaintiff  claims  to  have  purchased 
a  certain  quantity  of  com,  four  acres,  yielding  one  hundred 
and  sixty-four  bushels,  out  of  a  large  quantity,  several 
hundred  acres,  yielding  thousands  of  bushels.  He  claims 
to  have  separated  his  com  from  the  mass,  and  to  have  there- 
by perfected  his  legal  title  to  the  com  sued  for ;  he  does 
not  claim  to  have  purchased  any  other  or  more  com.  Now, 
if  it  shall  appear  that  he  had  taken  the  quantity  of  com 
which  he  purchased,  from  some  other  part  of  the  field,  such 
taking  would  be  a  satisfaction  of  his  purchase  and  estop 
him  from  claiming  title  to  any  other  or  more  com,  even  as 
against  his  vendor.  In  this  view,  the  evidence  was  com- 
petent under  the  issue  found  by  the  denial.  The  plaintiff 
claimed  to  be  the  absolute  owner,  and  this  j^roof  would 
show  that  he  was  not.  For,  although  he  purchased  the 
com  with  an  agreement  to  take  it  in  a  particular  place,  yet 
if  he  took  it  from  another  place,  he  could  not  afterward 
take  the  com  from  the  particular  place  also ;  he  would  be 
estopped  by  his  election  and  taking  in  the  other  place.  He 
cannot  have  both. 

The  instmctions  given  by  the  court  on  its  own  motion 
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and  on  the  motions  of  the  respective  parties  cover  be- 
tween nineteen  and  twenty  pages  of  the  transcript.  The 
space  in  the  reports  required  for  even  a  copy  of  them  can- 
not be  afforded,  much  less  for  their  review  seriatim.  If 
the  court  did  not  err  or  give  conflicting  instructions,  it 
would  be  remarkable.  We  suggest,  that,  on  the  re-trial, 
the  court  say  to  the  jury  for  plaintiff,  that  if  they  find 
that  plaintiff  before  the  levy  by  defendant  in  good  faith 
purchased  of  Berry  &  Witmer  and  paid  for  four  acres  of 
com,  it  being  the  com  in  controversy  off  the  north  end  of 
the  field,  south  and  west  of  Pentico's  house,  and  did  not 
get  other  com  on  that  purchase,  they  should  find  for  plain- 
tiff as  absolute  owner  and  state  the  value.  But  if  they 
find  that  the  levy  was  made  by  defendant  before  the  plain- 
tiff purchased,  or  that  the  purchase  was  made  to  defraud 
Berry's  creditors,  or  that  plaintiff  got  other  com  in  lieu 
of  the  four  acres,  they  should  find  for  defendant. 

We  hold  that  the  four  acres  being  so  described  as  that 
they  could  be  certainly  measured  off,  such  description  was 
itself  a  separation  from  the  balance  of  the  field.  Id  cerium 
est  quod  certv/m  reddi potest.  And  that  the  whole  field  of 
com  being  in  the  actual  possession  of  the  sheriff  under  the 
mortgage  foreclosure  proceeding,  the  levy  by  the  deputy 
was  the  same  as  a  levy  by  the  sheriff,  and  made  the  prop- 
erty liable  from  date  of  levy  to  both  mortgage  and  attach- 
ment, in  their  order. 

Keversed. 


120   180 


DECEMBER  TERM,  1870.  151 

Middleton  y.  Middleton. 

81    1« 
91  eo6 

Middleton  et  al.  v.  Middleton  et  al.  ^z^m 

118  m 

1.  ETidenoei  dying  dbclabations:  adyanoement.    Dying  declara-      120  ^78 
tlons  of  the  ancestor  are  not  admissible  against  the  heir  for  the      *|^  Jj^ 
purpose  of  showing  an  advancement.     Such  declarations  are  ad- 
missible only  in  cases  of  homicide  where  the  death  of  the  deceased 
ifl  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are 
the  subject  of  the  declarations. 

2l ADYANCBHENT.    But,  where  it  is  claimed  that  an  advancement 

was  made  to  an  heir  by  the  sale  of  a  farm  to  him  by  the  ancestor, 
the  declarations  of  the  ancestor,  made  at  about  the  time  of  the 
sale,  to  the  effect  that  the  heir  had  fully  paid  him  for  the  farm,  are 
admissible  on  the  part  of  the  heir. 

8. ONUS  FBOBANDI :  IN8TBX7CTION :  EBBOB  WITHOUT  FBEJT7DICE. 

While  the  burden  of  proof  is  upon  the  party  claiming  it,  to  show 
thfit  an  advancement  was  made,  the  evidence  need  not  be  conclu- 
sive. The  fact  may  be  sufficiently  established  by  a  preponderance 
of  testimony. 

4u The  giving  of  an  erroneous  instruction  which  under  the  testi- 
mony could  have  worked  no  prejudice  to  the  party  complaining 
will  not  be  regarded  as  reversible  error. 

Appeal  from  Wright  Oi/rcmt  Cov/rL 

Satubday,  Janitaby  28. 

Proceedinos  for  partition.  The  plaintiffs  are  the 
children  and  heirs  at  law  of  Hutchinson  Middleton,  de- 
ceased. The  defendant,  Ida  E.,  is  the  only  child  and  heir, 
and  the  defendant  Joanna  is  the  widow  of  Wm.  R.  Mid- 
dleton, deceased,  who  died  before  his  father,  and  was  a  son 
of  Hutchinson  Middleton,  deceased,  and  brother  to  plain- 
tifi^  The  plaintiffs  claim  that  William  K.  in  his  life-time 
receiyed  an  advancement  which  was  in  full  of  all  his  share 
in  the  estate.  The  defendants  deny  this.  The  issue  was 
tried  to  a  jury  and  found  for  defendants.  The  plaintiffs 
moved  for  a  new  trial,  which  was  granted.  The  defendants 
appeaL 
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iT.  B,  Hyatt  for  the  appellants. 

Chx/rlea  A.  Cla/rk  for  the  appellees. 

Cole,  J.  —  The  grounds  for  a  new  trial  were  substan- 
tially these :  Fi/rst  In  the  progress  of  the  trial  before  the 
leyidbngb:  J^j  ^®  plaintiffs  introduced,  against  the  6b- 
tioaf:  2d^*"^  jections  of  the  defendants,  testimony  of  what 
vanoement.  ^^y  ^^^^  «  ^^^  declarations"  of  the  ances- 
tor, Hutchinson  Middleton,  deceased,  respecting  the 
alleged  advancement.  The  court  instructed  the  jury  that 
"  it  is  for  you  to  determine  whether  the  declarations  of 
Hutchinson  Middleton  were  made  as,  and  known  or 
believed  by  him  to  be,  dying  declarations ;  if  they  were, 
you  will  give  them  such  weight  as,  under  all  the  circum- 
stances, they  are  entitled  to ;  if  they  were  not  made  as  his 
dying  declarations,  you  will  wholly  exclude  them."  The 
plaintiffs  make  the  giving  of  this  instruction  a  ground  for 
their  motion  for  a  new  trial.  That  it  was  error  to  give  it 
cannot  be  doubted,  but  it  was  an  error  to  the  advantage  of 
plaintiff  and  clearly  against  the  defendants,  for  they  ought 
not  to  have  weight  in  any  event,  and  hence  plaintiff  can- 
not avail  themselves  of  it.  The  admission  of  the  evidence 
in  behalf  of  plaintiffs,  of  the  dying  declarations,  even  if 
they  were  such,  was  error;  the  objections  thereto,  by 
defendants,  should  have  been  sustained  and  the  evidence 
excluded.  That  dying  declarations  are  admissible,  as  such, 
only  in  cases  of  homicide,  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  are  the  subject  of  the  dying  declarations,  we  had 
supposed  to  be  too  well  settled  to  admit  the  possibility  of 
error  in  relation  thereto.  1  Greenl.  on  Ev.,  §  .156,  and 
authorities  cited  in  note  1. 

Second.  The  advancement  is  claimed  to  have  been  made 
in  and  by  a  sale  of  a  farm,  in  Ohio,  by  the  father,  Hutch- 
inson Middleton,  to  his  son,  William  R.,  the  father  of  the 
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s.r— adyanoe-  defendant  Ida  E.    On  the  trial,  the  defend- 
™*"^  ants,  against  plaintifls'  objections,  introduced 

evidence  of  the  declarations  of  the  &ther,  made  about  the 
time  of  the  sale,  to  the  efifect  that  the  son  had  fully  paid 
him  for  the  &rm.  It  is  alleged,  in  the  motion  therefor,  as 
one  ground  for  a  new  trial,  that  the  court  erred  in  admit- 
ting this  evidence.  The  evidence  was  clearly  competent 
and  proper,  since  the  parties  against  whom  it  was  offered 
were  claiming  title  under  the  declarant,  and  under  a  trans- 
action about  which  the  declarations  were  made.  Indeed, 
even  if  the  action  was  between  third  parties,  the  evidence 
would  have  been  competent,  under  the  rule  laid  down  by 
this  court  in  The  County  of  Mahaska  v.  IngaUa^  JSc'r, 
etc,,,  16  Iowa,  81. 

Third.  At  the  instance  of  defendants,  the  court  instructed 
the  jury  "  that  the  burden  of  proof  is  upon  the  plaintiffs, 
z. — oDtwpro-to  show  affirmatively  that  an  advancement 
tion :  error      was  made  to  the  father  of  Ida  E.  Middleton, 
dice.  and  unless  you  find  that  the  evidence  is  con- 

clusive that  such  advancement  was  made,  you  should  find  for 
the  defendants."  This  instruction  was  manifestly  errone- 
ous, and  should  not  have  been  given.  The  evidence  of 
the  advancement  need  not  be  ^^  oondusi/oe^^^  it  is  sufficiently 
proven  if  the  weight  of  evidence  establishes  it.  Indeed, 
the  court,  in  its  own  instructions  to  the  jury,  inmiediately 
following  the  above,  tells  them  that  "  tiie  plaintiff  holds 
the  affirmative  of  the  question,  and  must  sustain  his  affirm- 
ation by  a  satisfisu^ry  preponderance  of  evidence,"  etc. ; 
and,  in  the  next,  ^^  the  parties  had  power  to  make  such 
arrangements,  and  if  made  and  proven  to  your  satisfaction, 
you  will,  of  course,  so  find."  And  in  the  fifth  instruction 
substantially  the  same  idea  is  embodied.  It  is  probable 
that  the  word  "  conclusive,"  in  the  instruction  objected  to, 
escaped  the  attention  of  the  court,  and  possibly  was  not 
noticed  by  the  jury ;  but,  notwithstanding  this,  and  the 
correct  rule  of  law  as  to  weight  of  evidence,  as  afterward 
ToL.  XXXL— 20 
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given  by  the  court,  we  might  not  affirm  the  verdict,  were 
it  not  that  we  have  all  the  evidence  before  us,  and  mostly 
by  depositions,  and  it  has  been  read  very  carefully,  and  we 
are  satisfied  from  it  that  the  verdict  is  not  only  right  and 
proper,  imder  the  law  and  the  evidence,  but,  also,  that  if 
the  verdict  had  been  the  other  way — for  plaintiffs — it 
would  have  been  the  clear  duty  of  the  court  to  have  set  it 
aside  as  contrary  to  the  evidence.  Under  such  circum- 
stances it  was  error  to  grant  a  new  trial,  notwithstanding 
the  verbal  error  in  the  instruction,  and  the  order  there- 
for is 

Eeversed. 


HUTSON  V.  FUHAB  et  (d. 

Eqxiityi  rbfobmation  of  deed  :  btatutb  of  LonrATioKS. 
Where,  in  conyejing  to  the  yendee  a  i>ortioii  of  real  estate,  the  deed, 
in  consequence  of  a  mistake  in  the  measurement  of  the  land, 
describes  it  as  of  a  greater  width  than  it  actually  is,  a  court  of 
equity  will  grant  relief  to  the  grantor  by  correcting  the  mistake ; 
and  this  right  of  the  grantor  to  relief  will  not  be  barred  by  the  stat- 
ute of  limitations  or  lapse  of  time,  where  he  has  remained  in  posses- 
sion of  the  portion  included  by  mistake. 

Ajppealfrom  Iowa  District  Covrt. 

Satueday,  Januaey  28. 

AcnoN  in  equity  to  correct  a  mistake  in  the  description 
of  the  property,  conveyed  by  a  deed,  executed  by  plaintiff 
to  John  Fumas,  and  by  him  sold  and  conveyed  to  the 
defendant,  Isaiah  Hixon.  Judgment  was  for  plaintiff,  and 
the  defendants  appeal. 

O.  H.  CorMm  and  O.  Hedges  for  the  appellants. 

Marim  (&  Mwrphy  for  the  appellee. 
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Cole,  J.  —  The  evideace  satisfies  us,  tliat  the  pL 
1854,  sold  and  convened  to  tlie  defendant  the  la 
between  Hntson's  incloeed  land  and  the  land  of  one 
Fnmas,  containing  about  seventy  acres — the  line  a! 
Bon's  indoBed  land  was  to  be  straight  and  not  mu 
fence ;  that,  in  the  measurement  of  the  land,  its  w 
"by  mistake,  made  fifty-eight  and  a  half  perches, 
in  fact,  it  was  but  fifty-two  uid  a  fraction ;  that  bi 
parties  discovered  the  mistake,  and  in  1864,  Fumai 
land  to  his  ccnlefendant  Hixon,  and  convejed  the 
the  mistaken  description  as  in  the  deed  by  the  pi 
him ;  that  the  mistake  was  discovered  in  1866  anc 
ants  refiised  to  correct  it ;  that  the  plaintiff  has  1: 
eince  and  is  now  in  actual  possession  of  the  laad, 
by  mistake  in  his  deed  to  Fumas,  and  was  bo  in  p( 
to  the  knowledge  of  Hixon,  at  the  time  Fnmas  i 
to  Hixon,  and,  in  iact,  Hixon  only  supposed  he  wi 
that  not  in  plaintiff's  posseseion ;  that  the  land  as 
to  be  conveyed,  and  not  in  plaintiff's  posseGsion,  < 
the  number  of  acres  named  in  the  deed  and  sold 
tiff  to  Fumas  and  by  him  to  Hixon,  And  thereon 
that  it  is  such  a  mistake  as  a  court  of  equity  can  ai 
correct ;  that  the  power  and  duty  so  to  correct  is  n 
the  circumstances  of  tliis  case,  barred  by  the  st 
limitations  or  lapse  of  time ;  that  the  defendant  ii 
to  no  compensation  for  the  land  included  bymista 
conveyances,  and  that,  having  refused  to  correct 
take,  the  costs  of  this  action  should  be  paid 
defendant. 

Afl 
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Habrow  V.  "Ryan  and  Eyan. 

1.  Beplevin:  bight  to  becoyeb  whebb  pos6e86iok  is  bbstobed. 
Wlien,  in  an  action  of  replevin,  the  property  replevied  is  restored 
to  the  poBsesBion  of  the  defendant  before  his  rights  in  respect  there- 
to are  determined,  this  fact  will  defeat  his  claim  for  the  value  of 
the  property,  whether  such  restoration  be  by  act  of  the  plaintiff  or 
by  process  of  law. 

2. bulb  applied.    Goods  belonging  to  -  R.  &  Co.  were  taken 

under  a  writ  of  replevin  in  an  action  against  B.  (one  of  the  firm  of 
B.  &  Co.),  and  the  next  day  B.  &  Co.  instituted  a  second  action  of 
replevin  and  acquired,  under  a  writ  issued  thereunder,  possession 
of  the  goods.  In  a  day  or  two  after  one  H.  instituted  a  third  action 
of  replevin  and  replevied  the  goods  from  B.  &  Co.  B.  &  Co,  be- 
came interveners  in  the  action  against  B.,  and  claimed  judgment 
for  the  value  of  the  goods,  which  it  was  found  belonged  to  them. 
Held,  the  possession  of  the  goods  having  been  restored  to  them  un- 
der the  writ  issued  in  the  second  action  of  replevin  instituted  by 
them,  although  they  lost  it  again  under  the  writ  issued  in  the  third 
action  instituted  by  H.,  that  they  were  not  entitled  to  recover  for 
the  value  of  the  goods  as  interveners  in  the  first  action  against  B, 

8. Held,  also,  that  B.  was  not  entitled  in  the  first  action  against 

him  to  recover  for  the  value  of  the  goods,  as,  being  a  partner  of  the 
firm  of  B.  &  Co.,  their  possession,  acquired  under  the  writ  issued 
in  the  action  commenced  by  them,  operated  in  contemplation  of  law 
as  his  possession. 

Appeal  from,  Laoas  District  Court. 

Satubday,  Jakuaby  28. 

AcrnoN  of  replevin.  Thomas  G.  Eyan  &  Co.  became 
intervenors,  claiming  the  ownership  oi  the  goods  replevied. 
Plaintiff  dismissed  the  action.  Uppn  application  of 
defendants  it  was  retained  upon  the  docket  for  the  assess- 
ment of  damages  in  their  fevor,  should  they  show  them- 
selves entitled  thereto.  Ira  B.  Eyan  and  Thomas  G. 
Byan  &  Co.  jointly  ask  judgment  for  the  value  of  the 
property  replevied ;  the  same  is  asked  for  by  Ira  B.  Eyan 
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alone.    The  court,  in  determining  the  questions  thus  pre- 
sented, found  the  following  &cts : 

1.  At  the  time  of  the  commencement  of  this  suit, 
Thos.  G.  Ryan  &  Co.  were  the  owners  of  the  goods  in 
controversy,  and  had  the  rightful  possession  thereof. 

2.  The  firm  was  composed  of  Thomas  G.  Eyan  and 
Ira  B.  Byan. 

3.  The  next  day  after  the  goods  were  taken  upon  the 
writ  issued  in  this  case,  Thomas  G.  Eyan  &  Co.  com- 
menced an  action  of  replevin,  and  thereby  regained  posses- 
sion of  the  goods. 

4.  In  a  day  or  two  after  the  second  replevin,  J.  D. 
Harrow  instituted  a  third  action  of  replevin,  and  obtained 
possession  of  the  goods  upon  a  writ  issued  therein. 

5.  J.  D.  Harrow  sold  and  disposed  of  the  property  re- 
plevied in  these  suits,  so  that  defendant  nor  the  interveners, 
Thomas  G.  Eyan  &  Co.,  have  not  again  had  possession, 
nor  recovered  the  value  thereof. 

6.  J.  D.  Harrow's  claim  and  title  to  said  goods  are  based 
upon  a  purchase  from  Samuel  Harrow,  after  the  first 
replevin  suit  and  before  the  third,  which  was  made  to  pre- 
vent Ira  B.  Eyan  or  Thomas  G.  Eyan  &  Co.  from  regain- 
ing possession  of  the  property. 

Upon  these  facts,  the  court  decided  that  neither  the 
defendant,  Ira  B.  Eyan,  nor  the  interveners,  Thomas  G. 
Eyan  &  Co.,  are  entitled  to  recover  damages  for  the  value 
of  the  goods. 

The  defendant  and  interveners  unite  in  an  appeal  to  this 
court 

Thorp  dk  Sons  and  St/uart  Brother  for  the  appellants. 

Perry  &  Townsend  for  the  appellee. 

Beck,  J. — The  interveners,  Thomas  G.  Eyan  &  Co., 
daim,  in  this  action,  to  recover  the  value  of  the  property. 
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because  thej  were  the  owners  and  entitled  to,  and  had  the 
poseeEsioD  of,  the  goods  when  thej  were  replevied.  3j 
their  intervention  and  tinder  their  daim,  they  atand  in  the 
position  of  defendmtB  in  the  action.  After  the  proper^ 
was  taken  from  them  npon  the  writ  issued  in  this  case  they 
again  acquired  its  possesraon  bj  a  sabseqaent  action.  It  is 
the  case  of  defendants  in  a  replevin  suit  claiming  to  recover 
the  value  of  Hie  property  replevied  when  it  ia  established 
that,  after  the  property  was  taken  irom  them  upon  the 
writ,  they  recovered  ite  poBsessioD  by  another  action.  This 
cannot  be  allowed.  A  defendant  in  an  action  of  replevin 
recovers  the  valae  of  the  property,  aiter  his  right  to  the 
poBseseion  and  ownership  is  established,  for  the  reason  that, 
by  the  proceeding,  he  ie  deprived  of  hia  property.  The 
deprivation  of  his  property  is  the  ground  npon  which  he 
recovers  ite  value.  If  this  deprivation  be  bat  temporary, 
and  the  properly  is  returned  to  his  possession  before  his 
rights  thereto  are  determined  in  the  action,  this  fact  may 
be  shown  to  defeat  his  claim  for  its  value.  In  such  a  case, 
while  he  may  be  entitled  to  recover  for  the  detention  of  the 
property  and  damages  resnltiDg  therefrom,  he  will  not  be 
allowed  its  value.  De  Wite  v.  Morn*  S  Plait,  13  "Wend, 
496.  The  role  is,  in  all  cases,  the  same,  without  regarding 
the  means,  whether  by  his  own  act  or  the  act  of  plaintiff  in 
the  suit,  by  which  the  property  is  restored  to  his  possession. 
In  any  case  it  would  be  contrary  to  reason  to  award  the 
defendant  damages  to  the  extent  of  the  value  of  the  goods, 
when  at  the  time  he  held  them  in  possession  as  his  own 
property. 

After  Thomas  G.  Kyan  &  Co.  obtained  possession  of 
the  property  it  was  taken  from  them  upon  a  writ  of  reple- 
vin, so  that,  in  &ct,  when  the  decision  in  this  case  was 
rendered,  they  did  not  hold  its  possession.  This  feet  does 
not  defeat  the  application  of  the  rule  first  stated  to  this 
case.  Kotwithstandiug  any  disposition  whidi  may  have 
been  made  of  the  property  by  Kyan  &  Co.,  or  by  the  law, 
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if  it  was  not  restored  to  the  plaintiff  it  mnst  be  regarded  as 
in  their  possession  and  their  rights  determined  accordingly. 
This  indisputably  wonld  be  the  case  if  they  had  voluntarily 
disposed  of  it,  and  it  must  be  so  regarded  if  it  was  taken 
from  them  by  process  of  law.  Their  rights  in  the  replevin 
action  in  which  the  goods  were  taken  from  them,  which  are 
Bettuiwl  1^  Hw  bond  given  therein,  must  stand  in  the  place 
of  the  property.  They  must  look  to  that  action  for  the 
restoration  of  the  property  or  its  value.  They  cannot  be 
heard  in  this  action  to  say :  ^^  It  is  true  that,  after  the  prop- 
erty was  taken  from  us  by  plaintiff,  we  acquired  from  him 
its  possession,  but  since  that  time  we  have  lost  it  by  an 
action  of  replevin  instituted  by  another  party."  The  sub- 
sequent suits,  and  the  relation  which  the  parties  bear  to 
each  other  in  this  action,  do  not  change  the  application  of 
the  rule.  It  cannot  be  said  that  the  last  action  restored  the 
property  to  the  possession  of  Samuel  Harrow.  In  that 
action  J.  D.  Harrow  acquired  its  possession.  If  he  pur- 
chased it,  without  knowledge  of  Ryan  &  Co.'s  claim,  after 
the  replevin  from  them,  upon  a  honajlde  sale,  he  acquired 
a  valid  title.  Oimlle  v.  AcMey^  12  Iowa,  27.  His  rights 
to  the  property  cannot  be  determined  in  this  suit  for  he  is 
not  a  party  herein. 

The  claim  of  Ira  B.  Ryan  for  judgment  for  the  value  of 
the  property  is  defeated  by  the  fact  that  the  property  was 
not  owned  by  him.  It  is  true  that  he  is  a  member  of  the 
firm  that  did  own  it.  His  rights  will  be  protected  in  the 
disposition  of  the  actions  whenever  the  firm  is  a  party.  He 
cannot  be  permitted  to  separate  himself  from  the  firm  in 
this  litigation.  Besides  this,  the  possession  of  Ryan  &  Co., 
acquired  after  the  replevin  in  this  case,  operates,  in  con- 
templation of  law,  so  for  as  his  rights  are  concerned,  as  his 
possession.  The  effect  of  this  possession  upon  his  claim  for 
the  value  of  the  goods  is  the  same  as  upon  their  own  daim, 
as  above  shown. 

The  multiplicity  of  suits  resorted  to  by  the  parties  cannot 
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be  juBtifiedj  but  must  be  condemned  in  strong  terms. 
Their  respective  rights  could  have  been  all  settled  in  the 
first  suit.  But  of  this  Ryan  &  Co.  are  in  no  condition  to 
take  advantage.  Being  the  first  to  commence  an  unneces- 
sary litigation  they  are  the  more  culpable  of  the  parties. 

The  judgment  of  the  district  court  is. 

Affirmed. 


MoGmN  V.  BuTLEB  et  al. 

1.  Attadunent;  actions  ex  contbactxt  and  ex  delicto.  In  an 
action  to  recover  the  valne  of  certain  wheat,  the  petition,  which 
asked  an  attachment,  alleged  that  the  plaintiff  deposited  the  wheat 
for  storage  with  defendants  under  a  special  contract,  the  defendants 
agreeing  to  deliver  the  wheat  to  plaintiff  on  demand ;  and  farther 
alleged  that  plaintiff"  demanded  the  wheat  of  defendants ;  that  they 
had  before  such  demand  sold  and  shipped  the  same  without 
authority ;  that  they  could  not  and  did  not  deUver  the  same  to  plain- 
tiff, and  refused  to  pay  him  therefor."  Held,  that  the  action  was 
founded  on  contract  and  not  on  tort,  and  that  it  was,  therefore,  not 
necessary  that  the  petition  should  have  been  presented  to  some 
judge  for  aUowance  of  amount  in  value  of  property  to  be  attached 
as  provided  by  section  8177  of  the  Revision. 

2.  Bailment;  wabehoubbmbn  :  destruction  of  frofebtt  bt  fibb. 
Where  a  consignor  deposits  certain  wheat  for  storage  with  ware- 
housemen, under  the  agreement  that  they  wiU  re-deliver  it  to 
him  on  demand,  and  they,  without  authority,  seU  and  ship  the 
wheat,  and  thereafter  a  demand  is  made  for  the  wheats  it  is  no 
defense,  in  an  action  by  the  consignor  to  recover  the  value  of  the 
wheat,  that  the  warehouse  of  defendants  was,  subsequent  to  the 
demand,  destroyed  by  fire  consuming  all  its  contents,  among  which 
was  wheat  of  like  quality  w  that  stored  by  plaintiff  and  with  which 
they  could  have  replaced  it. 

Appeal  from  Clirdon  Oiroidt  Court. 

Satuedat,  Januaby  28. 

The  defendants  were  warehousemen  and  dealers  in  grain 
in  the  town  of  DeWitt,  Clinton  county,  Iowa,  under  the 
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jSrm  name  of  G.  W.  Byrne  &  Co.  The  plaintiflF,  in  the 
months  of  February  and  March,  1869,  placed  two  hundred 
and  twenty-one  and  thirty  one-hundredth  bushels  of  Can- 
ada Club  wheat  and  three  hundred  and  ninety-three  and 
ninety  one-hundredth  bushels  of  Mediterranean  wheat  in 
store  Tidth  defendants.  Plaintiff  alleges  that  he  placed  the 
wheat  thus  in  store  with  the  defendants  under  a  special 
agreement  with  them  to  the  effect  that  plaintiff  was  to  pay 
defendants  the  sum  of  one  cent  per  bushel  per  month  for 
the  storage  thereof  during  the  time  said  wheat  should 
remain  thus  stored ;  that  whenever  plaintiff  demanded  the 
wheat  it  was  to  be  delivered  to  him ;  that  if  plaintiff  sold 
the  wheat  to  defendants  the  charges  were  to  be  remitted. 
Plaintiff  further  avers  that  he  demanded  the  wheat  of 
defendants ;  that  they  had,  before  said  demand,  shipped 
and  sold  the  same,  and  could  not  and  did  not  deliver  it  to 
plaintiff^  and  refused  to  pay  therefor. 

The  petition  also  alleged  that  Joshua  Y.  McKinney,  one 
of  the  defendants,  is  a  non-resident  of  this  State,  and 
asked  a  writ  of  attadmient  against  his  property,  which  was 
issued  and  levied  on  real  property  belonging  to  him. 

At  the  November  term,  1869,  McKinney  moved  to 
quash  and  set  aside  the  attachment,  on  the  ground  that  no 
idlowance  of  the  amount  in  value  of  property  that  might 
be  attached  had  b^en  made  by  any  judge  of  the  supreme, 
district,  or  circuit  court  This  motion  was  overruled,  and 
the  defendant  McKinney  excepted. 

The  defendants  answered,  denying  the  special  contract 
alleged  by  plaintiff;  deny  any  demand  as  alleged ;  d6ny 
the  value  of  the  wheat  as  averred  by  plaintiff;  deny  that 
by  selling  the  wheat  they  disabled  themselves  from  deliver- 
ing the  wheat  to  plaintiff,  and  as  an  affirmative  defense 
all^e  that,  on  <>r  about  the  24th  day  of  May,  1869,  their 
warehouse,  with  all  its  contents,  including  plaintiff's  wheat, 
was  aoddently,  and  without  &ult  or  negligence  on  the  part 
of  defendants,  wholly  destroyed  by  fire.  And  by  way  of 
Vol,  XXXI.— 21 
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cross  demand  they  claim  $50,  alleged  to  have  been  loaned 
by  them  to  the  plaintiflF.  The  cause  was  tried  by  the  court 
without  a  jury,  who  rendered  a  judgment  for  plaintiff  for 
$481.47,  and  defendants  appeal. 

J,  C.  PdUy  and  E.  8.  Bo/Hey  for  the  appellants. 

Albert  Z.  Leoi  and  Cotton  <&  Gross  for  the  appellee. 

Miller,  J.  —  I.  The  first  error  assigned  is  the  overrul- 
ing of  the  motion  to  set  aside  the  attachment  against 
defendant  McKinney. 

The  statute  provides  (Rev.,  §  8177)  that,  "  when  an 
action  is  foimded  on  torty  the  original  petition  must  be 
lattachimht:  presented  to  some  judge  of  the  supreme,  dis- 
tractu  aSd*S?'  trict  or  circuit  court,  who  must  make  an 
delicto.  allowance  thereon  of  the  amoxmt  in  value  of 

the  property  of  the  defendant  that  may  be  attached."  The 
appellants'  position  is,  that  the  action  in  this  case  is 
"founded  on  tort"  for  the  wrongful  conversion  of  plain- 
tiff's wheat,  and  hence  an  allowance,  as  required  by  the 
statute,  was  necessary  to  be  made  by  some  judge,  before  an 
attachment  could  lawfully  issue ;  that  no  such  allowance 
having  been  made  the  attachment  should  have  been  set 
aside  on  the  motion. 

We  are  clear  that  this  action  is  not  founded  on  torL  It 
is  most  manifestly  an  action  to  recover  for  the  breach  of 
an  alleged  contract.  The  gravamen  of  the  action  is  the 
fiiilure  of  the  defendants  to  deliver  to  the  plaintiff  on  de- 
mand the  wheat  stored  by  him  with  tibe  defendants, 
according  to  the  contract  alleged.  .The  allegation  of  the 
petition  that  defendants  had  shipped  and  sold  the  grain, 
and  thereby  converted  it,  is  an  unnecessary  averment.  It 
was  but  evidence  and  should  not  have  been  stated  (Rev.,  § 
2945),  and  might  have  been  stricken  out  on  motion. 
Rev.,  §  2946.     It  was  proper  evidence  to  show  that  de- 
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fendants  bad  disabled  tbemselves  from  delivering  tbe 
wbeat  according  to  tbe  contract  stated. 

Tbe  action  is  founded  on  tbe  contract  alleged.  Tbe  &ct8 
%re  stated,  and  tbe  right  to  recover  is  based  on  tbe  alleged 
breacb  of  tbe  contract.  Even  nnder  tbe  old  common-law 
forms  of  pleading  a  party  conld  waive  tbe  tort  and  sue  in 
(usumpsU.  Under  dur  statute  all  forms  of  action  and 
pleadings  are  abolisbed,  and  tbe  plaintiff  recovers,  if  at  all, 
on  tbe  fectB  stated  and  proved.    Eev.,  §§  2608,  2872,  2873. 

And  wbere,  as  in  tbis  case,  tbe  &cts  alleged  sbow  tbat 
tbe  plaintiff's  rigbt  of  action  arises  out  of  a  breacb  of  con- 
tract, no  allowance  is  necessary  previous  to  suing  out  an 
attachment.  In  support  of  tbis  view,  see  Zord  v*  Gedd^ 
6  Iowa,  57;  Swan  et  dl.  v.  Smith  et  al.y  26  id.  87. 

II.  Tbe  next  error  assigned  is,  tbat  tbe  judgment  of  tbe 

court  is  not  sustained  by  sufficient  evidence.    Tbere  is  a 

conffict  of  evidence  upon  wbetber  tbe  plain* 

warehouse- '  tiff  storod  bis  fiTaiu  witb  tbe  defendants,  under 

men:  destruo-  _ 

uon  of  prop. tbe  Special  contract  averred  in  tbe  petition- 

ertybynre.  •*•  *  * 

tbat  tbe  grain  was  stored  witb  defendants ;  tbat 
it  was  shipped  by  them,  and  sold  and  never  returned  or 
paid  for,  tbere  is  no  question  whatever.  Tbe  defendants 
offered  evidence  tending  to  sbow  tbat  tbe  grain  was  stored 
generally  without  any  special  agreement ;  that,  according  to 
the  custom  among  warehousemen  and  grain  dealers  in 
De  Witt,  defendants  bad  the  right  to  ship  tbe  grain  of 
plaintiff,  replacing  it  witb  other  grain  of  like  quality ;  and 
tbat,  when  their  warehouse  and  its  contents  were  destroyed 
by  fire,  they  Had  therein  grain  of  the  same  quality  and 
quantity  as  that  of  plaintiff.  On  tbe  other  hand,  the 
plaintiff  offered  evidence  tending  to  sbow  that  be  did 
make  the  special  contract  alleged ;  tbat  his  grain  was  stored 
in  separate  bins ;  tbat  be  knew  nothing  of  the  custom 
referred  to ;  tbat  he  demanded  its  delivery  to  him  before 
the  fire,  and  it  was  not  then  in  the  warehouse,  nor  was  tbere 
therein  sufficient  other  wbeat  of  like  quality  as  bis,  and  no 
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delivery  was  made.  Where  the  evidence  is  thus  conflicting 
we  have  uniformly  refused  to  disturb  the  fijiding  of  the  court 
or  jury.  In  this  case,  however,  we  are  of  opinion  that  the 
preponderance  of  the  evidence  is  on  the  side  of  the  find- 
ing of  the  court.  See  Brockmcm  v.  BerryMU^  16  Iowa, 
183,  and  cases  cited. 

III.  The  last  assignment  is,  that  the  judgment  is  con- 
trary to  law. 

This  assignment  is  predicated  on  the  appellants'  con- 
struction of  the  evidence.  It  is  not  claimed  that,  if  the 
finding  of  the  court  is  supported  by  sufficient  evidence, 
the  judgment  is,  notwithstanding,  contrary  to  law.  If  the 
plaintiff  stored  his  wheat  with  the  defendants  under  the 
special  contract  stated  in  his  petition,  and  they  shipped  and 
sold  it,  and  fSuled  to  deliver  it  on  demand  according  to  the 
contract,  and  that  this  was  before  the  warehouse  was  burned, 
there  was  a  palpable  breach  of  the  contract  on  the  part  of 
defendants,  for  which  they  are  liable  to  respond  in  damages. 

The  court  below  found  such  to  be  the  fiwts.  The  judg- 
ment therefore  is  not  contrary  to  law. 

Affirmed. 


03  "M  Lamb  et  cH,  v.  WrmRow. 

"^1    164| 

1^  303[  \  Statute  of  limitationB:  opebation  on  OBLiGATioire  of  sxtbbties. 

When  the  lehitioii  of  principal  and  snreties  between  persons  whose 
names  are  signed  to  a  promissory  note  or  written  obligation  does 
not  appear  from  the  instmment  itself,  but  depends  for  its  establish- 
ment npon  parol  testimony,  and  the  instrument  has  been  merged  in 
a  judgment  rendered  thereon,  and  that  satisfied  of  record,  the  right 
of  action  at  law  by  the  surety  against  the  principal  will  be  treated 
as  founded  upon  an  unwritten  contract  and,  under  our  statute,  barred 
in  five  years. 

8. 8emf>le,  that  the  same  rule  would  apply  if  the  note  or  instru- 
ment were  not  merged  in  judgment,  and  the  surety  was  seeking  in 
an  action  at  law  to  recover  for  the  amount  of  the  note  paid  by  him, 
or  to  be  subrogated  to  the  rights  of  the  payee. 
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Appeal  from  Polk  District  Court* 

Satubday,  Januaey  28. 

The  original  petition  in  this  case  was  filed,  and  this  action 
commenced,  on  the  22d  day  of  September,  1865.  A  sub- 
stituted petition,  the  original  having  been  lost,  was  after- 
ward filed.  The  petition  contains  two  counts,  wherein  the 
plaintiffs,  as  assignees,  by  several  intermediate  assignments 
firom  the  payee,  daim  to  recover  of  the  defendant  upon  two 
promissory  notes,  with  authority  to  payee  or  order  to  enter 
appearance,  waive  notice  and  confess  judgment,  etc.,  one 
for  $500,  payable  in  six  months,  with  interest,  dated  Octo- 
ber 11,  1854,  and  signed  by  Thomas  F.  Withrow  (seal),  0. 
Cooper  (bail),  L.  CasseU,  S.  Gray,  Lewis  Strong  and  L.  W. 
Foot ;  the  other  for  $477,  payable  in  twelve  months,  with 
interest,  dated  October  11, 1854,  and  signed  by  the  same 
parties,  and  also  by  John  Lamb.  Plaintiflb  pray  for  judg- 
ment on  said  notes  for  the  amounts,  and  interest.  After- 
ward an  amendment  to  the  petition  was  filed,  setting  up 
two  additional  counts,  one  upon  each  note,  and  in  each  of 
which  it  is  averred  that  the  defendant,  Thomas  F.  "With- 
row, was  the  principal  obligor  in  said  notes,  and  the  other 
makers  were  simply  his  sureties;  that  at  the  maturity 
thereof  the  defendant  &iled  to  pay  the  same  and  left  the 
same  for  the  sureties,  the  plaintiffs  herein,  to  pay ;  there- 
upon they  agreed  with  the  owner  and  holder  that  when 
they  paid  the  amount  due  thereon  the  notes  should  be 
assigned  to  them,  and  pursuant  thereto  they  made  several 
payments,  which  were  indorsed  on  the  notes^  but  said  notes 
not  being  fully  paid,  the  holder  brought  suit  thereon  in  the 
common  pleas  of  Knox  county,  Ohio,  and  under  the 
authority  annexed  to  said  notes,  and  without  service  of 
any  process,  judgment  was  rendered  against  all  the  makers 
thereof  on  the  25th  day  of  March,  1866  ;  that  said  judg- 
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ments  were  fully  paid  by  plaintiffs,  in  payments  at  differ- 
ent dates,  and  satisfSsK^tion  thereof  in  full  duly  entered  of 
record  at  dates  of  last  payments  respectively,  to  wit :  one 
on  December  25, 1857,  and  the  other  December  13, 1858 ; 
that  said  payments  and  credits  on  said  notes  and  judgments 
were  not  int^ded  to  be,  and  are  not,  payments  thereon, 
nor  do  they  extinguish  the  same  so  far  as  this  defendant  is 
concerned,  but  are  in  full  force  and  effect  against  him ;  that, 
on  December  24, 1864,  the  owners  of  said  notes  and  judg- 
ments transferred  the  same,  by  inbtrument  of  writing,  to 
the  plaintiffs,  who  are  the  owners  thereof.  It  is  also  aver- 
red that  defendant  has  been  a  resident  of  Iowa  continu- 
ously since  February,  1857.  Copies  of  the  notes,  judg- 
ments, payments,  transfers,  etc.,  are  annexed  to  the  peti- 
tion. Plaintiffs  ask  judgment  for  the  amount  of  said 
notes,  with  interest  from  their  date,  and  costs. 

The  defendant  demurred  to  the  amendment  to  the 
petition,  it  being  the  third  and  fourth  counts  of  the 
action,  because  1st.  Each  count  shows  that  the  note 
therein  set  out  has  been  merged  in  a  judgment^  and 
the  judgments  paid  and  satisfied. of  record.  2d.  That 
each  count  seeks  to  contradict  a  judicial  record  without  lay- 
ing grounds  therefor.  3d.  Each  count  shows  the  claim  on 
which  it  is  founded  to  be  barred  by  the  statute  of  limita- 
tions. This  demurrer  was  sustained,  and  the  plaintiffs 
appeal. 

PhiUn^a  (&  Phillips  for  the  appellants. 

Thomas  F.  Withrow  pro  ee. 

Cole,  J.  —  Our  code  of  practice  provides  that  "  when  a 
pleading  shows  aflBrmatively  that  its  cause  of  claim  is  barred 
by  the  statute  of  limitations,  it  may  be  assailed  by  demur- 
rer." Eev.,  §  2961.  It  is  averred  in  the  petition  that  the 
plaintiffs  paid  all  of  both  notes.prior  to  December,  1868,  and 
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that  the  defendant  has  been  a  resident  of  Iowa  continuously 
since  February,  1857, — this  action  having  been  commenced 
in  September  1, 1865.  Our  statute  of  limitations  provides 
that  actions  "founded  on  unwritten  contracts"  must  be 
brought  within  five  years ;  while  those  "  founded  on  writ- 
ten contracts  "  must  be  brought  within  ten  years. 

The  gist  of  this  action  is  for  money  paid  by  the  plaintiffs 
for  the  use  of  defendant.  Their  right  to  recover  rests  upon 
the  &ct  that  the  notes  which  they  have  paid  were  the  obli- 
gations of  defendant  as  principal,  and  of  themselves  as 
sureties.  The  notes  in  this  case  do  not  show  that  essential 
fiu5t  The^  plaintiffs  must  rely  therefore  upon  parol  proof 
for  establishing  this  fact.  When  they  have  proved  by  parol 
the  payment  of  the  money  in  discharge  or  satisfaction  of 
the  notes,  and  then  proved  also  by  parol  that  the  defendant 
was  principal  and  they  were  his  sureties,  the  law  will  imply 
a  promise  on  the  part  of  defendant  to  repay  them  the 
amount.  Surely,  in  this  view,  the'  plaintiffs'  action  is 
founded  on  an  unwritten  contract,  and  by  the  statute  would 
be  barred  in  five  years. 

But  the  plaintiffs  daim  that,  having  paid  the  notes  for 
defendant  as  his  sureties,  they  are  entitled  t#  be  subrogated 
to  the  rights  of  the  holder  of  the  notes,  before  such  pay- 
ment, as  against  the  defendant,  and  here  again  the  right  to 
such  subrogation  depends  upon  parol  proof  of  the  fact  that 
they  were  the  sureties  of  the  defendant.  This  fact  is  not 
evidenced  by  the  note,  and  hence  their  action,  if  it  was  for 
subrogation,  would  not  be  founded  on  a  written  contract, 
and  like  the  former  hypothesis  would  be  ]>arred  in  five 
years. 

That,  still  further,  the  plaintiffs  claim  that  their  action 
is  upon  the  notes  themselves,  which  they  show  by  their 
averments  are  not  extinguished  as  obligations  so  far  as 
defendant  is  concerned,  but  are  in  fall  force  and  assigned 
to  them.  But  here  again  it  also  appears  from  plaintiffs' 
own  averments  that  the  notes  are  merged  in  judgments  and 
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are  extinguished  as  obligations  against  every  one,  including 
the  defendant,  unless  the  fact,  that  the  plaintiffs  were  sure- 
ties for  the  defendant,  is  shown  to  exist.  Without  proof 
of  this  fact  the  notes  are  merged  and  extinguished,  even 
according  to  plaintifib'  own  averments.  The  cause  of  action 
then  must  be  founded  upon  the  parol  proof  of  the  plaintifb' 
suretyship  for  defendant,  and  not  upon  any  written  con* 
tract.  For  the  only  effect  upon  the  action  which  coidd  in 
any  event  be  given  to  the  notes  would  be  to  determine  the 
measure  of  damages,  the  action  being  founded,  after  all,  on 
the  relation  of  principal  and  surety,  of  which  no  contract  or 
proof  in  writing  is  daimed  to  exist.  The  spirit  as  well  as 
the  letter  of  the  statute  of  limitations  requires,  that,  in  order 
to  prevent  the  bar  of  five  years  from  applying  to  the  action, 
the  essential  facts  establishing  the  liability  of  the  defend- 
ant shall  be  diown  by  his  vrritUn  oorUract. 

It  is  said  in  1  Leading  Cases  in  Equity,  151,  in  the  notes 
to  Derinff  v.  £!arl  of  Wmchelsea^  2  B.  and  P.  270,  that 
^^  it  is  well  settled,  that  the  remedy  of  a  surety  aindnst  the 
principal  Ues  in  alsumpsit  npon  L  implied  pro^  to  in- 
demnify,  or  for  money  paid,  laid  out  and  expended,  even 
when  the  obligation  contracted  with  the  creditor  is  under 
seal,  and  will  consequently  be  barred  by  the  statute  of  limi- 
tations unless  prosecuted  within  six  (five,  by  our  statute) 
years  from  the  time  at  which  the  cause  of  action  accrues ; 
and  it  seems  to  have  been  held  in  Fmk  v.  Mahaffy^  8 
Watts,  384,  that  the  right  to  subrogation  rises  no  higher 
than  the  demand  to  which  it  is  an  incident,  and  conse- 
quently cannot  be  enforced  in  equity  after  the  statute  has  ' 
attached,  and  has  been  pleaded  successfully  to  a  suit  at 
law."  In  accord  with  this,  even  when  the  statute  has  not 
been  pleaded  at  law,  are  the  cases  of  NeUson  et  al.  v.  I^ry, 
16  Ohio  St.  652,  and  CMjpman  v.  Merrill  et  al.^  20  Cal. 
180;  while  the  case  of  Smith  et  al.  v.  Swain  et  al.y  7 
Bichardson's  Eq.  (N.  C.)  112,  is  somewhat  at  variance 
with  it. 
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We  go  no  further  in  settling  the  rule  than  Uie  case 
requires  us  to  go,  and  onlj  hold  that  where  the  relation  of 
principal  and  surety  does  not  appear  from  the  note  or  obli- 
gation itself^  or  other  written  contract  of  the  defendant,  and 
the  note  has  been  merged  in  judgment,  and  that  satisfied  of 
record,  the  right  of  action  at  law,  by  the  surety  against  the 
principal,  iB  barred,  by  our  statute,  in  five  years.  This  is 
not  an  action  in  equity  to  cancel  the  entry  of  satisfaction, 
etc,  and  to  subrogate  the  sureties  to  the  rights  of  the  cred- 
itor.   Whether  a  different  rule  would  apply  in  such  case 

we  need  not  determine. 

Affirmed. 


Sqttibbs  v.  Millett.  '  3i  ie9 
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Finotioe!  bxtlb  of  district  court.  Where  a  /ale  of  the  district  }^  JM 
court  proTided  that  if  the  appellant,  in  an  appeal  from  a  jadgment 
of  a  justice  of  the  peace,  failed  to  pay  the  docket  fee  by  noon  of 
the  second  day  of  the  term,  the  appellee  might  pay  such  fee  and 
have  the  case  docketed  and  the  judgment  affirmed,  it  was  held, 
where  the  case  was  docketed  by  the  clerk  without  requiring  the 
fee  from  either  party,  that  the  rule  had  no  just  application,  and  that 
the  appeUee  was  not  entitled  to  have  the  judgment  affirmed  on 
motion. 

Appeal  from,  Ddawa/re  Disit/rict  Court. 
Saturday,  Jakuabt  28. 

This  action  was  commenced  before  a  justice  of  the  peace 
on  a  promissory  note.  The  defendant  pleaded  payment. 
The  cause  was  tried  and  judgment  rendered  by  the  justice 
for.  plaintiff,  on  the  15th  day  of  December,  1868,  and  on 
the  same  day  defendant  appealed. 

The  appeal  was  docketed  at  the  April  term,  1869,  of 
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the  district  court,  and  on  the  first  day  of  the  term  the  dis* 
trict  judge,  on  his  own  motion,  ordered  the  cause  transferred 
to  the  circuit  court  docket,  which  was  done  by  the  derk. 
At  the  May  term,  1869,  of  the  circuit  court,  the  judge  of 
that  court,  on  his  own  motion,  ordered  the  cause  stricken 
from  the  docket  for  want  of  jurisdiction.  The  clerk  there- 
upon transferred  the  cause  again  to  the  district  court 
docket.  At  the  October  term,  1869,  of  which,  the  district 
judge  again  struck  the  case  from  his  docket,  the  cause 
was  again  placed  on  the  calendar  of  the  drcuit  court,  and 
again  (Nov.  9, 1869)  transferred  to  the  district  court.  On 
the  second  day  of  the  April  term,  1870,  of  the  district 
court,  the  appellee  moved  to  afSrm  the  judgment  of  the 
justice,  because  appellant  had  failed  to  pay  the  docket  fee, 
the  appellant  at  the  time  offering  to  pay  the  fee  and 
demanding  a  trial,  the  court  sustained  the  motion  and 
afSrmed  the  judgment  without  a  trial.  The  •  defendant 
appeals  to  this  court  and  assigns  the  ruling  of  the  district 
court  sustaining  said  motion,  etc.,  as  error. 

S.  O.  Van  Anda  for  the  appellant. 

Griffin  dk  SaMerUe  for  the  appellee. 

MiLLEB,  J.  —  The  appeal  from  the  judgment  of  the 
justice  had  the  effect,  under  the  statute  (Kev.,  §  3932),  to 
bring  up  the  cause  for  trial  on  its  merits  in  the  district 
court,  and  for  no  other  purpose.  The  district  court  could 
not  properly  affirm  the  judgment  of  the  justice  without  a 
trial  unless  that  power  existed  by  virtue  of  a  rule  of  that 
court  as  follows : 

^^  Etjlb  11.  In  case  of  appeals  from  justices  of  the  peace, 
etc.,  if  the  appellant,  when  the  papers  are  left  with  the 
derk  within  the  time  presmbed  by  law,  does  not  pay  the 
entrance  fee  provided  by  law  by  noon  of  the  second  day 
of  the  term,  the  appellee  may  j>ay  such  fee  and  have  the 
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same  placed  upon  the  docket  and  have  the  judgment  be- 
low aflSrmed." 

The  record  shows  that  the  cause  had  been  docketed 
several  times  in  both  the  district  and  circuit  courts  without 
the  docket  fee  having  been  paid,  and  each  court  made  orders 
in  the  cause  from  term  to  term  for  about  one  year  before 
the  motion  to  afQrm  was  made.  The  reason  for  requiring 
the  docket  fee  to  be  paid  is,  that  the  cause  may  be  placed 
on  the  docket  and  tried  in  its  order.  Here  the  cause  was 
docketed  without  the  fee  having  been  paid  for  about  a 
year.  The  plaintiff  was  in  no  manner  prejudiced  by  rea- 
son  of  the  non-payment  of  the  fee.  The  cause  was 
docketed  and  he  was  not  required  to  pay  the  fee  for  that 
purpose,  nor  was  he  hindered  from  a  trial  of  the  cause  in 
its  order  by  the  failure  of  the  appellant  to  pay  the  fee. 

The  derh  might  have  refused  to  docket  the  cause  until 
the  fee  was  paid,  and  then  under  the  rule,  if  the  appellant 
refused  or  neglected  to  pay  it,  the  appellee  might  do  so 
and  have  the  judgment  below  affirmed.  This  case  does  not 
come  within  the  spirit  of  the  rule.  And,  again,  when  the 
appellant  offered  to  pay  the  fee  before  the  ruling  of  the 
court  on  the  motion  to  affirm,  the  court  should  have  per- 
mitted him  to  do  so  and  overrule  the  motion. 

The  judgment  is  reversed  and  cause  remanded  with 
leave  to  the  appellant  to  pay  the  docket  fee  in  the  district 
court  and  have  the  cause  docketed  therein  for  trial. 

Beversed 
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Dehb  y.  Lakfton. 

Beplevin:  whebb  proceedinos  abe  stated  bt  injunction. 
Where  proceedings  in  an  action  of  replevin  are  enjoined  under  bill 
in  chancery,  but  the  decree  merely  settles  the  right  of  the  parties 
in  respect  to  the  ownership  of  the  property,  and  contains  no  order  for 
its  return,  or  adjudication  respecting  its  value,  these  matters  should 
be  disposed  of  in  the  replevin  action,  and  either  party  be  permitted 
to  introduce  evidence  to  show  the  value  of  the  property  taken  under 
the  writ. 

Appeal  from  MvsocUme  Di-strict  Court 

Saturday,  Januabt  28. 

Eepleyik  for  certain  rails  and  stakes  of  the  value  of 
$216.  Judgment  for  defendant  for  the  value  of  the  prop- 
erty replevied.    PlaintiflF  appeals. 

W.  T.  Brwnmxm^  Clovd  <&  BroomhaU  for  the  appellants. 

Richman  <&  Ca/rskadden  for  the  appellee. 

Beck,  J.  —  Subsequent  to  the  commencement  of  the 
action,  defendant  instituted  a  proceeding  in  equity,  enjoin- 
ing plaintiff  from  the  execution  of  the  writ  and  from 
removing  the  property.  This  proceeding  was  based  upon 
the  ground  that  the  rails  and  stakes  were  the  property  of 
defendant  and  were  laid  up  in  fences  and  were  a  part  of  the 
realty,  A  decree  was  rendered  in  accordance  with  the  prayer 
of  the  petition  restraining  plaintiff  &om  the  further  execu- 
tion of  the  writ  of  replevin.  The  decree  recites  that  the 
allegations  of  the  petition  were  found  to  be  true,  but  there  is 
no  further  adjudication  as  to  the  rights  of  the  respective 
parties  growing  out  of  the  property  in  dispute.  We  gather 
from  the  record  before  us,  that  the  decree  was  pleaded  as  a 
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defense  to  this  action  and  was  held  to  bar  recovery  by 
plaintiff.  Thereupon  the  court  proceeded  to  assess  the  de- 
fendant's damages  on  account  of  the  property  which  had 
been  taken  from*  defendant  on  the  writ.  Evidence  was 
introduced  on  the  part  of  defendant  upon  the  question  of 
damages,  but  plaintiff  was  not  permitted  to  introduce  testi- 
mony on  that  subject.  This  ruling  is  assigned  as  error  by 
plaintiff. 

The  chancery  proceedini^  seem  to  have  settled  the 
rights  of  the  parties  as  to  the  property  in  controversy, 
but  there  was  no  order  requiring  the  return  of  the  property 
taken  upon  the  writ  of  replevin,  nor  any  adjudication  as  to 
its  value  or  judgment  therefor.  These  matters  were  left  for 
disposition  in  this  action.  The  rights  of  the  defendant  to 
the  property  being  determined  by  the  decree,  it  was  the 
duty  of  the  court  in  this  case  to  determine  the  value  of  the 
property  taken  by  the  plaintiff.  Upon  this  question  both 
parties  had  Uie  right  to  present  evidence.  It  was  a  ques- 
tion to  be  determined  upon  proof,  and  the  plaintiff  was  not 
debarred  from  introducing  evidence.  He  was  not  in  de&ult, 
as  is  claimed  by  defendant's  counsel.  The  question  as  to 
his  right  to  the  property  was  determined  against  him  upon 
proper  pleading  and  evidence  in  this  suit.  The  other 
question,  the  value  of  the  property  replevied,  remained  to 
be  determined.  It  arose  upon  a  proper  issue  in  the  case 
upon  which  the  plaintiff  ought  to  have  been  permitted  to 
introduce  evidence. 

The  judgment  of  the  district  court  is 

Beversed. 
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M08IEB  et  al.  y.  The  City  of  Dsb  Modtes. 

MtuuGipal  oorpoiratioia:  DSTACHiiBin*  of  tbbbitort  fboh  cnr.  Ter- 
ritorj  within  the  limits  of  a  city  should  not  be  severed  therefrom, 
in  a  proceeding  under  sections  1048  et  »eq,  of  the  Reyision,  on  the 
ground  that  it  receives  no  benefits  from  the  municipal  improvements, 
and  is  not  needed  for  present  municipal  purposes,  if  it  is  manifest, 
from  the  facts  in  the  case,  that  it  will  soon  be  required  for  such  pur- 
poses in  the  extension  and  growth  of  the  city  in  that  direction. 

Appeal  from  PdUc  District  Court, 

Satubdat,  Jantjaby  28. 

This  proceeding  was  commenced  in  the  district  conrt  of 
Polk  county,  by  the  petitioners,  under  the  provisions  of  sec- 
tions 1048, 1049, 1050, 1051, 1052, 1053, 1054  and  1055  of 
the  Revision  of  1860,  praying  that  certain  territory  described 
in  their  petition  be  severed  from  and  stricken  out  of  the  cor- 
porate  limits  of  the  city  of  Des  Moines.  The  prayer  of 
petitioners,  as  to  a  portion  of  the  described  territory,  was 
granted  by  the  district  court,  and  the  same  was  severed 
from  and  stricken  out  of  the  limits  of  the  city  by  a  decree 
of  the  court,  from  which  the  city  appeals. 

8ewa/rd  Smith  for  the  appellant. 

Ko  appearance  for  the  appellees. 

MiLLEB,  J.  —  The  proceedings  are  regular,  and  the  ques- 
tion for  our  determination  is,  whether,  upon  the  evidence 
contained  in  the  record,  the  petitioners  are  entitled  to  the 
relief  prayed  in  their  petition. 

The  statute  provides  (§  1051),  "  K  the  court  or  jury, 
after  hearing  the  petition  and  evidence  bearing  upon  the 
subject-matter  thereof,  shall  be  satisfied  that  said  petition 
has  been  signed  by  a  majority  of  the  property  holders 
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reeiding  within  the  limits  of  the  part  of  the  city  or  town 
described  in  the  petition  and  plat,  and  that  the  limits  have 
been  accnratelj  described,  and  a  correct  map  or  plat 
thereof  made  and  filed,  and  if  the  court  or  jtiry  shaU  le 
further  sati^fied^  that  justice  a/nd  equity  requi/re  thcU  the 
prayer  of  the  petitioners  should  he  gramted^  the  court  shall 
appoint  three  disinterested  persons  conunissioners,  to  settle 
and  adjust  the  terms  upon  which  such  part  shall  be  so 
stricken  out,  as  to  any  debts  or  liabilities  of  such  city  or 
town  that  liaye  accrued  during  the  connection  of  such 
part  with  such  corporation.'^ 

The  principal  reasons  assigned  by  the  petitioners  for 
asking  their  property  to  be  severed  from  the  city  are,  that 
they  receive  no  biBuefits  from  the  expenditures  of  the  city 
revenues;  that  no  improvements  of  streets  and  public 
highways  are  made  by  the  city  in  the  vicinity  of  the  terri- 
tory described,  and  that,  therefore,  they  ought  to  be  relieved 
fix>m  dty  taxation. 

These  alleged  facts  are  denied  by  the  answer.  The  bur- 
den of  proof  is  therefore  on  the  petitioners. 

The  evidence  offered  by  petitioners  tends  to  show  that 
the  territory  sought  to  be  severed  from  the  limits  of  the 
city  is  of  such  a  character  as  that  it  would  not  be  subject 
ai  this  time  to  municipal  taxation  under  'the  decisions  of 
this  court.  And  this  is  all  that  the  evidence  for  plaintiffs 
does  show.  It  is  not  shown  that  the  territory  is  not  or 
will  not  in  a  short  time  be  needed  for  purposes  of  the  city 
in  its  growth  and  extension. 

On  the  other  hand  it  is  shown  by  defendant's  evidence 
that  all  the  property  within  the  city  limits  which  was  not 
liable  to  municipal  taxation  was,  by  direction  of  the  city 
council,  relieved  of  such  taxes.  And  the  evidence  shows 
very  satis&ctorily  that  the  settlements  and  population  of 
the  city  for  several  years  has  been  and  is  now  rapidly  tend- 
ing  in  the  direction  of  the  territory  sought  to  be  detached 
from  the  city,  that  in  said  direction  the  city  is  being  rap- 
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idly  improved  from  year  to  year,  making  it  manifest  that 
the  territory  in  question  will  very  soon  be  required  in  the 
extension  of  the  settlement  and  improvements  of  the  city, 
and  that  a  dismemberment  of  the  territory  belonging  to 
petitioners  would  work  a 'material  injury  to  the  city  in  its 
growth  and  prosperity.  On  this  there  is  no  conflict  in  the 
evidence.  We  are,  therefore,  clear  that  ^^ justice  cmd 
equity  ^^  does  not  require  that  this  territory  should  be 
severed  from  the  city.  But  on  the  other  hand  great  injus- 
tice would  result  to  the  corporation  without  any  corres- 
ponding advantages  to  the  petitioners. 

The  decree  of  the  district  court  is 

Eeversed. 


Jackson  v.  Thb  Chicago  &  K.  W.  K.  R.  Co. 

Bailroad:  liabilitt  for  dahaoes  fboh  fire:  keglioence.  A 
railroad  company  is  liable  for  damages  resulting  from  fire,  com- 
municated by  cinders  emitted  from  an  engine  operated  on  its  road, 
in  consequence  of  the  negligence  of  its  servants,  or  a  defect  in  the 
engine,  or  want  of  the  best  contrivances  in  use  for  the  prevention 
or  spread  of  fire. 

Appeal  from  Story  District  CovH. 

Saturday,  January  28. 

Action  to  recover  damage  resulting  from  fire  upon 
plaintiff's  land,  caused  by  the  alleged  negligence  of  de- 
fendant's servants  and  the  careless  and  improper  construc- 
tion of  an  engine  used  upon  defendant's  road.  Verdict 
and  judgment  for  plaintiff;  defendant  appeals. 

With/row  <&  Wright  and  JBenderson  <&  Merrimcm  for 
the  appellant 

J.  8.  Fraaier  for  the  appellee. 
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SscK,  J.  —  The  errors  assigned  in  this  case  relate  to  in- 
stmctions  to  the  jniy^  given  and  refhsed,  and  the  order  of 
the  3onrt  overmling  a  motion  for  a  new  trial,  based  upon 
the  ground  that  the  verdict  is  contrary  to  the  law  as  given 
to  the  jnry,  and  not  supported  by  the  evidence. 

The  questions  presented  for  our  determination  relate  to 
the  liability  of  defendant  for  the  negligent*  and  careless 
acts  of  its  servants  and  the  unskillful  construction  of  an 
engine  used  by  it,  whereby  fire  was  communicated  to 
plaintiff  ^8  premises.  The  petition  expressly  charges  that 
the  damage,  for  which  recovery  is  sought,  resulted  &om 
carelessness  in  operating  an  engine  used  upon  defendant's 
road  and  from  its  unskillful  and  defective  construction. 

That  a  railroad  corporation  is  liable  on  account  of  acts 
done  in  a  negligent,  careless  or  unskillful  manner  by  its 
servants,  in  the  prosecution  of  its  business,  whereby  fire  is 
eommunicated  to  the  property  of  another,  resulting  in 
loss,  cannot  be  doubted.  And  it  is  equally  well  settled 
that  they  are  liable  in  such  cases  for  the  want  of  ordinary 
care  and  prudence  exercised  by  their  servants.  The  care 
exercised  by  a  party  whose  act  results  in  loss  to  another  in 
order  to  .relieve  him  from  liability  depends  upon  the 
character  of  the  act  done,  the  nature  of  the  elements  or 
instruments  used,  and  all  the  surrounding  circumstances. 
It  is  evident  that  one  using  a  dangerous  instrument,  body 
or  element  will  be  held  to  greater  care  and  prudence  than 
another  using  those  of  less  destructive  character.  What 
would  be  negligence  in  handling  a  loaded  gun  would  not 
be  carelessness  in  the  use  of  a  walking  stick.  Gunpowder 
or  nitro-glycerine  handled  with  no  more  care  than  an  or- 
dinarily prudent  and  cautious  man  exercises  over  harm- 
lees  agents  would  be  the  most  criminal  negligence.  Fire 
being  a  destructive  element,  persons  using  it  are  required 
to  exercise  all  reasonably  careful  and  prudent  precautions 
against  its  spread.  This  rule  applies  in  all  cases  where  it 
may  be  used,  without  regard  to  the  purpose  of  its  use. 
Vol.  XXXL.  —  28 
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and  is  held  to  extend  to  those  operating  raikoad  locomo- 
tiyes. 

What  will  amount  to  negligence  in  snch  cases  is  a  qnes- 
tion  for  the  jury.  Hvyett  y.  Philadelphia  <&  Heading 
JR.  a.  Co.,  23  Penn.  St.  878;  Melde  v.  N.  T.  Cmtral 
R.  R.  Co.,  32  N.  T.  339. 

The  care«and  prudence  required  by  the  law  to  prevent 
the  spread  of  fire  from  a  locomotiye  is  not  deemed  to  be 
exercised  unless  some  proper  precautions  are  used  for  that 
purpose.  Lack.  <&  Blooms.  R.  R.  Go.  y.  Doak  et  al.,  52 
Penn.  St.  379.  Ordinary  care  and  prudence  require  the 
use  of  the  best  contriyances  known,  and  unless  such  are 
used,  it  will  be  considered  negligence.  One  who  fails  to 
use  the  best  means  within  his  reach  to  prevent  the  destruc- 
tion of  property  does  not  exercise  the  care  of  a  man  of 
common  pmdence.  An  ordinarily  prudent  man,  in  such  a 
case,  will  resort  to  aU  expedients  known  to  him  to  be  effi- 
cient. The  rule  is  not  only  just  and  necessary  in  its  appli- 
cation to  railroad  corporations,  for  the  preservation  of  prop- 
erty, but  will  stimulate  discoveries  of  contrivances  and  the 
making  of  experiments,  with  a  view  to  ascertain  means 
that  will  most  nearly  remove  all  liability  to  fires  communi- 
cated by  railway  locomotives.  It  thus  tends  to  the  direct 
benefit  of  railroad  corporations,  as  well  as  of  those  whose 
property  is  exposed  to  destruction  by  their  locomotives. 

The  instruction  given  by  the  court  accords  with  the  views 
above  expressed ;  those  reftised  are  in  conflict  therewith. 

Defendant  insists  that  the  verdict  is  not  supported  by 
the  evidence.  As  we  have  seen,  the  question  of  negligence 
is  one  for  the  jury.  There  was  evidence  tending  to  estab- 
lish n^ligence.  It  was  shown  that  sparks  and  coals  of 
unusual  size  were  thrown  out  of  the  smoke-stack  of  the 
•  locomotive.  They  were  of  twice  or  thrice  the  size  of  those 
usually  observed,  and  the  jury  were  authorized  to  conclude, 
from  tiie  evidence,  that  if  the  engine  had  been  in  proper 
repair,  or  proper  contriyances  were  attached  to  it,  such  coals 
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of  fire  could  not  have  been  emitted.  There  \b  no  dispute 
that  the  fire  originated  from  the  coals  so  thrown  out  by  the 
engine.  The  evidence  introduced  by  plaintiff  in  our  opin- 
ion, fiedrly  makes  out  a  jprima  facie  case  of  negligence  on 
account  of  defect  in  the  engine,  carelessness  of  those  oper- 
ating it,  or  want  of  proper  attachments  to  prevent  the 
spread  of  fire.  The  evidence  for  defendant  fails  to  show 
tibat  the  engine  was  provided  with  such  attachments,  or 
that  proper  care  was  used  in  running  it 
The  judgment  of  the  district  court  is 

Affirmed. 


MoGbew  v.  Fobstthb  et  al. 

1.  Waoantyi  AFFiBifATiONB  of  quAUTT:  AuonoNSEB.  A  bare 
affiimatiQn  of  the  ioundneBS  of  an  animal  exposed  to  sale  wiU  not  in 
itself  amount  to  a  warranty.  To  oonatitnte  it  sach,  it  must  be 
shown  that  it  was  intended  to  have  that  effect ;  nor  wiU  words  of 
naked  praise  or  simple  commendation  of  property  offered  for  sale 
constitate  a  warranty. 

2.  BULB  APFLiBD.    An  auctioneer*  in  offering  for  sale  a  lot  of 

■heep»  stated  to  the  crowd,  "here  is  a  nice  lot  of  young, sound 
■heep."  The  sheep  proved  to  be  diseased  at  the  time,  but  this  fact 
was  not  then  known  to  either  party ;  hM,  without  determining  the 
question  whether  the  owner  was  bound  by  the  representations  of 
the  auctioneer,  that  the  representation  did  not  amount  to  a  warranty, 
nor  render  the  owner  liable. 

Appeal  from  Wapello  District  CowrU 

Satubday,  Jaihjaby  28. 

Thb  action  was  brought  on  a  promissory  note,  made  bj 
the  defendants  to  the  plaintiff,  for  $441,  with  interest. 
The  defendants  answered,  admitting  the  execution  of  the 
note,  and  averring  that  it  was  made  for  the  purchase-money 
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of  a  lot  of  sheep  Bold  by  the  plaintiff  to  defendants  at  a 
public  sale,  that  said  sheep  were  warranted  sonnd  bj  plain- 
tiff,  and  that  said  warranty  has  been  broken,  etc 

By  agreement  of  parties,  the  canse  was  tried  before  a 
referee,  who  found  a  general  finding  for  plaintiff  for 
$610.54,  the  amount  then  due  on  the  note ;  and  also  re- 
turned answers  to  twenty-two*  special  questions  of  &ctj 
propounded  by  defendant,  and  to  eighteen  such  questions 
propounded  by  the  plaintiff.  The  evidence  is  not  contained 
in  the  record.  The  court  overruled  defendants'  motion  to 
set  aside  the  report,  and  a  judgment  was  rendered  in  accord- 
ance with  the  referee's  report,  and  defendants  appeal 

Sendershott  <b  Burton  for  the  appellants. 

E.  H.  Stales  and  M.  J,  Williams  for  the  appdlee. 

Mn.T.KB,  J. — From  the  nxmierous  special  findings  of  the 
referee,  it  appears  that  the  plaintiff,  on  the  29th  day  of 
July,  1866,  made  a  sale  of  his  personal  property  on  his 
fium,  including  a  lot  of  one  hundred  and  eleven  head  of 
sheep ;  that  one  J.  Barnes  was  the  auctioneer ;  that,  after 
selling  the  household  goods,  the  auctioneer  proceeded  to 
sell  the  sheep,  saying,  ^^  here  is  a  nice  lot  of  young,  sound 
sheep ;"  that  the  defendant  heard  this  statement  of  the 
auctioneer,  but  the  plaintiff  did  not ;  that  the  auctioneer 
had  no  directions  or  instructions  firom  plaintiff  to  warrant 
or  not  to  warrant  the  sheep ;  that  defendant  purchased  the 
sheep  at  firom  $3.76  to  $3.80  per  head,  and  executed  the 
note  sued  on  for  the  sheep  thus  purchased.  The  sheep,  it 
seems,  were,  at  the  time  of  the  sale,  diseased  with  ^^  scab," 
but  neither  plaintiff  nor  defendant  had  any  knowledge 
of  this  &ct  These  are  the  leading  facts  found  by  the 
referee,  and  the  only  question  arismg  thereon,  and  the 
only  one  presented  in  the  arguments  of  counsel  is,  whether 
the  statement  of  the  auctioneer,  when  about  to  sell  the 
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sheep,  viz.:  ^^here  is  a  nice  lot  of  jotmg,  sound  sheep/' 
amounted,  in  law,  to  an  express  warranty  that  the  sheep 
were  sound.  Ab  a  &lse  representation,  it  conld  not  amount 
to  a  warranty,  unless  the  seller  knew  at  the  time  that  the 
fiheep  w^re  unsound.  ScHmea  y.  Gla/r\  10  Iowa,  423,  and 
cases  dted. 

No  particular  form  of  words  is  necessary  to  constitute  an 
express  warranty.  It  is  sufficient  if  the  words  used  import 
an  undertaking,  on  the  part  of  the  owner,  that  the  chattel 
is  what  it  is  represented  to  be.  1  Pars,  on  Oont.  580  (6th 
ed.).  Naked  praise  or  simple  commendation  of  property 
offered  for  sale  does  not,  as  a  matter  of  law,  amount  to  a 
warranty.  Id.  681.  A  bare  affirmation  of  the  soundness 
of  a  horse  or  other  animal  which  is  at  the  time  exposed  to 
the  purchaser's  inspection  is  not,  jp^  ^,  a  warranty.  It  is 
of  itself  only  a  representation.  To  give  it  the  effect  of  a 
warranty  it  must  be  shown  to  the  satis&ction  of  the  juiy 
that  the  parties  intended  it  to  have  that  effect.  Houae  v. 
Forty  4  Blackf.  296.  The  affirmation  must  be  made  to 
awwre  the  buyer  of  the  truth  of  the  &ct  asserted  and  in- 
duce him  to  make  the  purchase,  and  must  be  so  received 
and  relied  on  by  him,  and  whether  the  affirmation  was 
intended  to  be  a  warranty  depends  upon  the  evidence,  and 
is  a  question  for  the  jury.  Hv/mfphtm/B  v.  ComH/rae^  8 
Blackf.  616 ;  Under  v.  Sootty  11  BL  36;  see,  also,  Tmok^- 
hwry  V.  JBennettj  anUj  88. 

In  the  case  of  Sottsey.  FcHy  mpra^  the  representation  was 
made  in  thesale  of  ahorse,  and  was,  that  ^Hhe  horse'seyes 
wero  as  good  as  any  horse's  eyes  in  the  world,"  and  it  was 
held  that  this  did  not,  of  i^elf^  necessarily  amount  to  a 
warranty ;  that  it  must  be  further  shown  that  the  parties 
intended  it  to  have  that  effect.  The  authorities  all  agree 
that  a  bare  affirmation,  not  intended  as  a  warranty,  will  not 
make  the  vendor  liable.  Whether  the  auctioneer,  in  the 
case  at  bar,  was  authorized  to  make  the  representation  he 
did  or  not,  we  need  not  consider,  for  unless  intended  as  a 
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warranty  (being  a  bare  representation)  the  plaintiff  wonld 
not  be  liable,  even  if  the  auctioneer  had  such  authority. 

Whether  the  representation  was  intended  as  a  warranty 
was  a  question  for  the  referee,  who  expressly  found  that  it 
was  not  so  intended.  Being,  therefore,  a  bare  representa- 
tion, not  intended  as  a  warranty,  the  general  finding  of 
the  referee  was  right,  and  the  judgment  of  the  court 
thereon  is 

Affirmed. 


Vbtteb  v.  Leotzinobb. 

Patent  I  fabtnebship  :  tbubt.  Where  the  application  for  a  patent  hj 
partners  was  rejected^and  sabsequently  one  of  the  partners  applied 
for  and  obtained  in  his  own  name  a  patent  for  the  same  inTention^ 
it  was  held,  that  the  rejection  of  the  first  application  and  the  sub- 
sequent proceeding  in  the  name  of  the  individual  partner  did  not 
destroy  the  joint  interest  of  the  other  partner  either  in  the  inven- 
tion or  the  patent  issued  therefor. 

Appeal  from  Musccntme  District  CowrL 

Batubday,  Januabt  28. 

AonoN  upon  a  written  contract  set  out  in  the  opinion. 
Defense  in  denial  of  indebtedness  thereon.  Trial  to  a 
referee  who  found  and  reported  the  fSu^ts,  with  which  both 
parties  are  content ;  and  also  reported  his  .conclusion  of 
law  thereon,  that  plaintiff  was  entitled  to  judgment  for$400 
and  interest,  to  which  defendant  excepted.  The  report 
was  made  the  judgment  of  the  district  court,  and  therefix>m 
the  defendant  appeals. 

Thomas  Hoffma  and  Cloud  <b  BroornhaU  for  the  appel- 
lant. 

Riohmam,  <b  Cwrskadden  for  the  appellee. 
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OoLE,  J.  —  This  action  is  brought  upon  the  following 
written  agreement :  ^^  Ejiow  all  men  by  these  presents,  that 
I,  Michael  Tetter,  of  the  connty  of  Muscatine  and  State  of 
Iowa,  have  this  day  sold  unto  John  Lentzinger  of  the  same 
county,  my  interest,  being  one-half  of  the  business  now 
carried  on  by  said  Tetter  &  A.  Binner  in  the  city  of  Mus- 
catine, in  making  improved  window  shades,  as  well  as  my 
interest  in  a  patent,  which  I,  with  said  Binner,  have  applied 
for,  being  for  an  improved  mode  of  malring  window  ^ades. 
Also  all  my  interest  in  the  material  now*  on  hand,  with  all 
the  tools  therefor,  except  four  planes ;  also,  all  accounts  due 
for  such  shades;  also,  all  stock  manufactured  and  unsold. 
The  said  Lentzdnger  is  to  pay  to  said  Tetter  $400  cash  in 
hand,  and  is  to  pay  $400  on  or  before  June  1,  1867,  in 
case  a  patent  is  issued  for  said  improved  method ;  but,  in 
case  no  patent  is  issued,  the  said  Lentzinger  is  not  to  pay 
said  Tetter  any  thing  more  than  $400  for  his  entire  interest 
in  the  business,  patent,  materials  and  stock  aforesaid. 
Witness  our  hands  this  6th  day  of  September,  1866." 
Duly  stamped  and  signed  by  both  parties. 

Tlie  facts  as  fouhd  and  reported  by  the  referee  are  not 
controverted  by  the  parties,  and  are,  briefly  stated,  sub- 
stantially these:  that  at  and  before  the  agreement  the 
plaintiff  and  A.  Binner  were  partners  in  the  business  of 
TttATriTig  improved  vrindow  shades,  and  were  joint  applicants 
for  letters  patent  of  such  shades ;  that  plaintiff  sold  his 
interest  in  the  business,  patent,  etc.,  to  defendant,  who  took 
his  place  and  rights  therein ;  that  afterward,  one  Berger 
claimed  a  patent  for  the  same  invention,  and  in  a  contest, 
wherein  the  defendant  expended  $400,  before  the  examiner 
in  the  patent  office,  in  the  name  of  Tetter  &  Binner  on  the 
one  hand  and  Berger  on  the  other,  the  claims  of  both  were 
rejected;  that  subsequent  thereto,  Binner  obtained  the 
patent  for  the  same  invention  in  his  own  name,  and  made 
defendant  pay  him  $200  for  half  interest  therein;  that 
as  between  plaintiff  and  Binner  each  had  an  equal  interest 
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in  the  patent ;  and  plaintiff,  with  Binner's  consent,*  had 
sold  his  half  interest  therein,  by  the  above  agreement, 
to  defendant.  On  these  facts  judgment  was  rendered  for 
plaintiff  for  $400  and  interest ;  and  in  this  lies  the  alleged 
error. 

The  fact  that  Binner,  who  was  a  partner  of  the  plaintiff's 
in  the  patent  right  claim  and  in  the  business,  and  who  by 
the  sale  became  such  partner  of  defendant,  made  the  defeiid- 
ant  pay  him  $200  for  a  half  interest  in  the  patent  when 
issued,  constitutes*  no  defense  to  this  action.  For,  under 
the  facts  found,  Binner  had  no  legal  right  to  compel  defend- 
ant to  pay  him  for  the  half  interest.  The  patent  as  finally 
issued  was  for  the  same  inyention  owned  jointly  by  plain- 
tiff and  Binner;  and  the  subsequent  procuring  of  the 
patent  in  the  name  of  Binner  alone  gave  him  no  right  in 
law  or  equity  to  appropriate  the  whole  of  it  tohis  individ- 
ual use  or  benefit.  The  payment  of  the  $200  to  Binner, 
without  the  knowledge  or  consent  of  plaintiff,  and  without 
any  legal  or  equitable  obligation  so  to  do,  was  a  payment 
by  defendant  in  his  own  wrong,  or  voluntarily,  and  cannot 
defeat  the  right  of  the  plaintiff. 

Again,  the  expenditure  of  $400  in  the  contest  to  secure 
the  patent  in  the  names  of  plainti^  and  Binner  cannot  be 
made  available  as  a  defense  to  the  payment  of  the  money 
stipulated  for  by  the  agreement.  The  agreement  does  not 
contemplate  that  plaintiff  was  to  defray  the  expenses  of  pro- 
curing the  patent.  He  does  not  sell  the  patent  nor  agree 
to  procure  one.  He  simply  sells  his  interest  in  it  to  the 
defendant,  who  ^^  took  the  place  and  rights  therein  "  of  the 
plaintiff.  The  '^  place ''  of  the  plaintiff  was  as  a  partner  with 
Binner,  and  his  "  rights "  were  to  prosecute  with  Binner, 
the  claim  for  a  patent  and  to  have  one-half  the  benefits  of  it 
when  procured.  There  was  no  'stipulation  as  to  the  time 
when,  or  the  manner  in  which,  the  patent  should  issue ; 
nor  that  plaintiff  should  pay  the  expense  of  procuring  one. 
The  defendant  agreed  to  pay  '^in  case  a  patent  is  issued  for 
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Bsid  improved  method."  That  event  has  happened,  si 
the  defendant  became  entitled,  under  the  agreement  wi 
plaintifi,  and  'witOioot  more,  to  the  benefits  of  it,  and  tt 
was  the  consideration  for  Ms  promise. 
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1.  B«3nad ;  wwwxm  of  statute  fxhai/tt.  Aet  of  1863,  aeeUi 
ehftptei'  169,  lawn  of  the  ninth  genenl  Msemblf,  making  ni 
omnpftnlee  liable  to  it  penalty  for  Tiolations  of  ita  provialDiu),  li 
lag  to  fix  and  poat  ntes  of  fare  and  freight,  and  for  overchat 
was  not  intended  to  deprive  a  perHon  from  whom  orerchaigea 
eolleeted  fiom  recoTerlng  the  unoont  paid  him  In  escesg  of  the 
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flxed.  He  m»7.  In  an  action  %g»iaBt  the  company,  recover  tlie 
unoont  vnmgfaUy  colleoted  and,  sloo,  the  penalty  provided  by 
the  act. 

3. snOTPEL.    Whether  the  plaintiff  could  recover  the  overehaife 

>  knew  at  the  time  of  payment  that  It  was  In  escew  ot  the  rates 
i.jutn.    Bntif  hemalgnonmtofthatfactatthetime.heconld 

-  CHASicras  of  ihtemt.  The  word  "  wUlf  ally,"  as  naed  in  said 
Ion,  does  not  imply  the  Idea  of  malice ;  and  U  it  be  Bhown  that 
railroad  company  deal^edly  omitted  to  do  the  things  enjoined 
he  act.  It  will  be  Buffldent  to  fix  Ita  liability  to  the  penalty  pie- 
>ed.  Whether  each  omlaaioa  was  by  dedgu  or  throogh  mlstak* 
ladvertence  Is  a  qneotlOD  of  fact  fortha  jury. 
'  ETUfXFca :  DXOiiAiUTiOin.  Evidence  of  the  plaintiff's  declar- 
U  to  the  dnyman  who  delivered  the  goods  to  him,  to  the  effbct 
he  thought  the  freight  charges  were  too  high,  was  held  admls- 
)  on  Qie  part  of  plaintiff  aa  showing  a  fact  connected  with  the 
nent  of  the  overcharge. 

CONBTITUTLOHAL  I1I.W :  OOKKSBOB  BVi'WJUEIT  THX  STATES.  The 
saald  section  ia  not  in  conflict  with  article  1,  section  8  of  the 
Utntion  of  the  United  States,  on  the  ground  that  it  infringes  on 
right  of  congreea  to  regulate  commerce  between  the  Bsverkl 
IS.  Bach  acts  are  in  the  natore  of  poUce  regulations  indispnta- 
rithln  the  leglalatlve  power  of  the  State. 

Ajfpeat  from  MarshdU  Gwvmt  Court. 

Wedsbbdat,  Afbil  5. 

icasr  to  recover  a  statute  penally  and  overchaiges  paid 
rchandiee  tranflported  upon  defendant's  railroad.  The 
if  the  case  appear  in  the  opinion.  There  was  a  ver- 
tnd   judgment    thereon  for    plaintiff.      Defwidant 


ideraon  t&  JUarnman  for  the  appellant 
L  penal  statute  in  derogation  of  the  common  law 
je  strictly  construed,  and  a  party  sniog  for  a  statute 
y  is  confined  to  the  remedy  provided  by  the  law. 
ntiff  cannot  rely  for  his  canse  of  action  upon  a  stat- 
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ute  which  gives  him  a  specific  remedy  and  yet  combine 
with  that  remedy  a  totally  different  and  distinct  cause  of 
action ;  or^  more  specifically,  the  plaintiff  cannot  combine 
in  his  action  a  claim  for.  the  penalty  «mder  a  statute  which 
gives  him  a  penalty  orJAf  for  an  excessive  charge  for  trans- 
portation^  and  also  a  claim  for  the  excess. 

The  statute  fixes  a  penalty  in,  dU  cases  of  willful  over- 
ohargSy  which,  it  is  evident  from  the  terms  of  the  statute, 
is  to  compensate  and  JktHy  indenmify  the  party  injured 
by  the  excessive  charge^  and  provides  no  other  remedy. 

That  this  is  the  correct  interpretation  of  the  statute  is 
fully  determined,  in  our  opinion,  by  the  maxim,  ^'  JExpres- 
sio  w%iuSy  est  exchmo  atiUfrimP  Braum,  v.  Buffalo  db 
Suae  Idne  B.  JR.,  22  N.  T.  191. 

In  the  above  case  the  court  refer  to  and  approve  Behcm 
V.  Ths  PeopUy  17  ST.  T.  617,  and  therein  state,  "  that  the 
l^islature,  having  fixed  the  penalty  at  the  same  time  of 
prohibiting  the  act,  designed  there  should  be  no  further 
punishment.'^ 

Our  statute,  prohibiting  an  overcharge  by  implication 
only,  merely  provides  that,  in  case  of  a  willful  overcharge, 
the  penalty  shall  attach,  negativing,  by  its  very  terms,  any 
other  remedy  or  cause  of  action. 

An  overcharge  before  the  passage  of  the  statute  was  at- 
tended with  no  other  consequences  than  liability  to  pay  it 
back,  if  the  party  paying  it  reserved  the  right  by  protest. 

Now  that  the  statute  has  provided  a  penalty  for  the  act, 
the  penalty  only  can  be  enforced.  Li  The  People  v. 
Stevens^  18  Wend.  841,  the  court  say :  ^'  Where  a  statute 
creates  a  new  offense  by  making  unlawful  that  which  was 
lawful  before,  and  prescribes  a  penalty  and  mode  of  pro- 
ceeding, that  penalty  can  alone  be  enforced;"  and  to  same 
effisct  Lord  Maitsfiibld  in  Bex  v.  Bpbmsony  8  Burr,  800 ;  1 
Russell  on  Crimes,  49;  1  CJhitt/s  PI.  118;  MarHn  v. 
Taylor^  1  Wash.  0.  0.  1. 

Furthermore,  no  greater  hardships  should  be  imposed  for 
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the  commission  of  a  prohibited  act  than  the  statute  pro- 
hibiting it  will  plainly  permit  Schooner  Enterprisej 
Paine's  0.  0.  32 ;  The  Ind/ustry,  1  Gallis'  0.  0. 114. 

This  action  arise0»6at  of  shipments  of  goods  over  a  year 
prior  to  the  commencement  of  it.  The  evidence  shows 
that  the  money  was  paid  voluntarily,  without  protest  or 
objection.  The  plaintiff  has  bound  himself  by  the  pay- 
ment of  the  entire  freight,  and  is  estopped  from  now 
denying  his  voluntary  act 

The  alleged  excessive  charges  were  therefore  voluntary 
payments,  and  cannot  be  recovered  back.  The  If.  Y.  dk 
H.  JS.  JS.  Go.  Y/Mwrah,  12  N.  T.  312;  Fleetwood  v. 
OUy  of  New  Yorhy  2  Sandf.  476 ;  Lowher  v.  Sdden  et  dLj 
11  How.  Pr.  627;  HaU  v.  8huU&,  4  Johns.  240. 

In  all  of  which  cases  it  was  held  that  money  paid  volun- 
tarily cannot  be  recovered  back,  even  though  its  payment 
could  not  have  been  enforced  by  law. 

Money  paid,  unaccompanied  by  remonstrance  or  protest, 
is  a  voluntary  payment,  and  cannot  be  recovered  back, 
whether  paid  under  mistake  of  law  or  not  JEUiot  v. 
SwartwotUy  10  Pet.  163.  And  payment  in  such  cases 
nullifies  the  daim.    4  Johns.  240 ;  2  Sandf.  476. 

The  evidence  shows  that  this  money  (alleged  excessive 
charges)  was,  in  point  of  fact,  paid  voluntarily.  The  atten- 
tion of  the  defendant  or  any  of  its  authorized  agents  was 
not  caUed  to  the  charge,  nor  is  there  any  evidence  showing, 
or  tending  to  show,  that  the  plaintiff  himself  considered  the 
charge  excessive,  so  far  as  the  defendant's  actual  rates  were 
concerned.  He  does  not  say  he  did  certainly,  and  the 
case  of  EUiott  v.  Swa^njoov^^  therefore,  applies  to  this 
case. 

But  admitting,  for  the  purposes  of  argument,  that  he  did 
know  the  rates,  and  that  there  was  an  illegal  charge  under 
the  statute,  then  he  should  not  have  paid  the  money  except 
under  the  most  solemn  protest,  of  which  there  is  no  evi- 
dence.   The  law  required  that  of  him,  as  we  have  here- 
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tofore  shown.  The  law  was  open  to  him  as  it  was  to 
defendant,  and  he  had  no  more  right  to  entrap  defendant 
by  proceeding  contrary  to  law  in  making  the  payment, 
than  defendant  had  to  insist  upon  full  payment  where  it 
was  shown  to  be  wrong. 

We,  therefore,  insist  that  it  is  not  in  the  power  of  plain- 
tiff to  thus  take  advantage  of  his  own  wrong. 

We  have  looked  in  vain  for  any  case  in  which  the  amount 
paid  was  allowed  to  be  recovered  back,  in  a  case  like  this, 
under  a  similar  statute.  Some  cases  may  be  referred  to,  as 
was  done  in  the  court  below,  like  that  of  Chase  v.  The  Jf. 
T.  GerU.  B.  JS.y  26  N.  T.  623,  as  sustaining  the  right 
to  recover  back,  but  an  examination  of  that  case  will  show 
that  the  statute,  in  addition  to  the  penalty,  expressly  pro- 
vided for  recovery  of  the  excess. 

Nor  are  the  old  English  cases,  upon  the  question  of  ex- 
cessive charges,  authority,  the  decisions  being  upon  their 
statute  of  "  ToUsj^  which  expressly  provided  for  the  recov- 
ery of  the  excess. 

The  court  below,  therefore,  erred  in  refusing  to  instruct 
the  jury,  that  the  claim  for  money  paid  as  excessive  charges 
could  not,  in  any  event,  xmder  the  evidence,  be  recovered. 

II.  The  evidence  does  not  authorize  a  recovery  of  the 
penally. 

The  plaintiff  cannot  recover  the  penalty  claimed  and 
provided  by  the  statute,  for  if  his  allegations  are  suffi- 
cient to  base  a  right  of  recovery  upon,  still  the  evidence 
does  not  sustain  the  allegations,  nor  does  it  tend  to  sustain 
them. 

To  constitute  a  right  of  action  in  &vor  of  the  plaintiff, 
th^e  must  heskioUlful  disregard  of  the  matters  and  things, 
enjoined  by  the  statute,  on  the  part  of  the  defendant. 

The  feilure  to  post,  etc.,  or  the  mere  receipt  of  a  greater 
rate  of  freight  or  &re  than  that  posted,  does  not  constitute 
a  cause  of  action,  else  the  term  ^^  willfully  "  would  be  with- 
out meaning. 
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The  term  '^  willfiil "  is  defined  by  the  ootirts^  and  under- 
stood ^^to  extend  a  little  farther  than  intentionaU!/  or  cU- 
signedly  and  to  approzimAte  the  idea  of  the  milder  kind 
of  maUoe:  that  is,  as  signifying  an  evU  intent  ivWunU 
justificLble  exofuse?^  Ohofprnam,  y.  OanmuyMJoedUh^  5  War. 
427,  429. 

Chief  Jnstice  Shaw  says:  ^^With  bad  purpose^  cor- 
ruptly."   1  Bish.  Orim.  Law,  §  262. 

This  evil  intent  will  not  be  presumed  absolute,  and 
plenary  proof  of  the  willfulness  will  be  required  by  the 
court.    Nd90n  v.  Eatany  26  N.  T.  406. 

Nor  will  the  court  pre9vme  a  state  of  facts,  in  order  to 
create  a  forfeiture  upon  proof  of  firsts,  which,  without  such 
presumption,  would  not  create  the  forfeiture ;  that  is,  the 
excessive  charge  being  shown,  the  willfulness  will  not  there- 
fore be  inferred  or  presumed,  it  must  ciUo  be  shown.  29 
Barb.  826 ;  1  Ohitty's  Orim.  Law,  283 ;  1  Bish.  Crim.  Law, 
§8,n.  8;  id.  §  263. 

And  the  courts  will  require  that  the  plaintiff  alleging 
such  intent  shall  prove  it  preoisel/y.  See  last  above  author- 
ities; 3  Peters'  Dig.  208,  §  21;  1  Bish.  Crim.  Law,  §  227 
and  cases  cited. 

m.  The  power  of  congress  to  regulate  commerce  is  ex- 
clusive. 

The  court  erred  in  sustaining  plaintiff's  demurrer  to  the 
answer,  and  in  reftising  the  instruction  asked  by  defendant, 
relating  to  the  unconstitutionality  of  the  State  law. 

1.  Section  2,  chapter  169,  laws  of  the  ninth  general 
assembly  of  the  State  of  Iowa,  so  &r  as  the  same  is  applica- 
ble to  the  matters  in  controversy  in  this  suit,  is  repugnant 
to  the  constitution  of  the  United  States  and  the  laws  of 
congress,  and  null  and  void. 

2.  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes.    Art.  1,  §  8,  Constitution  H.  S. 

8.  By  act  of  congress,  June  16,  1866,  every  railroad 
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company  in  the  United  States,  whose  road  is  operated  by 
steam,  is  authorized  to  cbitj  passengers j  freight  and  jprop- 
erty  on  their  way  from  cmy  State  to  another  State^  and  to 
receive  compensation  therefor.    14  U.  S.  Stat,  at  Large,  66. 

4.  The  only  questions  to  be  considered  in  determining 
whether  the  State  law  is  repugnant  to  the  constitution  of 
the  United  States,  and  the  laws  of  congress  thereunder,  as 
a  regulation  of  fa/re  and  freight  on  the  transportation 
oipa^ssengers^  freight  and  property  on  their  way  from  one 
State  to  another,  are,  first,  whether  the  power  to  regulate 
conmieroe  among  the  several  States  is  exclusively  vested  in 
congress ;  and,  second,  whether  the  carrying  of  such  passen- 
gers, freight  and  property  from  State  to  State  for  hire  or 
compensation  is  commerce ;  for  if  it  is,  it  is  commerce  among 
the  several  States.  If  these  two  propositions  be,  as  they 
must,  admitted,  then  it  follows  that  a  State  cannot  in  any 
manner  regulate  such  hire  and  compensation  any  more 
than  it  can  restrict  or  interdict  the  carrying  of  the  persons 
or  the  goods.  The  State  cannot  do  indirectly  that  which 
it  has  no  power  or  authority  to  do  directly ;  nor  require 
the  carrier,  under  heavy  penalties,  Tvhich  may  be  made, 
and  which,  as  the  law  now  stands,  are,  a  mode  of  taxation, 
to  regulate  what  it  cannot  regulate  itself. 

The  leading  case  which,  beyond  all  cavil,  has  forever 
settled  these  questions,  is  that  of  CHXbons  v.  Ogden^  re- 
ported in  9  Wheat.  196. 

6.  The  power  to  regulate  commerce  among  the  several 
States  is  egcclusvvdy  vested  in  congress,  as  absolutely  so  as 
it  would  be  in  a  single  government,  and  no  pa^rt  of  this 
power  cam,  he  exercised  by  a  State.  Gibbons  v.  Ogden,  9 
Wheat.  196. 

6.  The  power  to  regulate  conmierce  intended  to  be 
granted  was  the  power  which  previously  existed  in  the 
States,  and  it  is  necessarily  exclusive,  Oibbons  v.  Ogden^ 
9  Wheat.  197,  et  sej. 

7.  The  grant  is  general  and  tmlimited  in  its  terms  and 
Vol.  XXXL— 26 
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necessa/rily  exdaides  the  action  of  all  others.  The  fnll 
power  to  regulate  implies  the  whole  power  and  leaves  no 
residuum,  Oihbons  v.  Ogden^  9  Wheat.  198 ;  Brown  v. 
Maryland^  12  id.  446 ;  Story's  Com.  1068. 

8.  Whenever  the  terms  in  which  a  power  is  granted  by 
the  constitution,  or  whenever  the  nature  of  the  power  itself 
requires  that  it  shall  be  exclusively  exercised  by  congress, 
the  subject  is  Us  completelAf  taken  away  from  State  legisla- 
tion as  if  they  had  been  forbidden  to  act.  Sturges  v. 
Crowmnshiddj  4  Wheat.  198 ;  Holmes  v.  Jerniisofiy  14 
Pet.  576,  591. 

10.  The  power  to  regulate  commerce  is  just  as  exclusive 
of  State  legislation  as  the  power  to  borrow  money  on  the 
credit  of  the  United  States ;  to  establish  uniform  rules  of 
naturalization ;  to  coin  money ;  to  establish  post-ofSces 
and  post-roads ;  to  declare  war.  Passenger  Cases^  7  How. 
894. 

11.  The  proposition  that  a  State  may  pass  cmy  act  to 
obstruct  or  regulate  commerce,  which  does  not  conflict 
with  any  act  of  congress,  would  contradict  the  language 
of  the  court  in  Otbbons  v.  Ogdeny  Brovm  v.  Ma/rylandj 
and  every  other  case  in  which  the  commercial  power  has 
been  considered.    Passenger  Cases^  swpra^  898. 

12.  A  concurrent  power  in  two  distinct  sovereignties  to 
regulate  the  same  thing  is  as  inconsistent  in  principle  as  it 
is  impracticable  in  action.  It  involves  a  moral  and  physi- 
cal impossibility.  The  action  of  one  necessarily  precludes 
the  other,  and  that  which  is  first,  being  competent,  must 
establish  the  rule.    Passenger  Cases^  id.  899. 

18.  A  concurrent  power  in  the  States  to  regulate  com- 
merce is  an  anomaly  not  found  in  the  constitution.  Pas- 
senger CaseSy  id.  896. 

14.  Ko  State  can  regulate  foreign  commerce,  or  com- 
merce among  the  several  States,  because  the  power  is 
exclusively  vested  in  congress.    Passenger  CaseSy  id.  400. 

15.  That  the  power  to  regulate  commerce  among  the 
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several  States  is  exclusively  vested  in  congress,  is  as  fully 
established  as  any  other  power  under  the  constitution 
which  has  been  controverted.    Passenger  CaseSy  id.  408. 

16.  The  intention  was  to  establish  among  the  States  a 
perfect  equality  in  respect  to  commerce  and  navigation, 
and  this  intention  can  neither  be  interrupted  by  congress 
nor  by  the  States.  When  congress  enacts  regulations  of 
commerce,  it  does  so  for  the  United  States,  and  the  equality 
exists.  When  a  State  passes  a  law  m  any  way  acting  upon 
commerce,  it  can  only  do  so  for  itself,  and  the  equality  is 
destroyed.  In  such  case  the  constitution  would  be  vio- 
lated, both  in  the  spirit  and  in  the  letter.  Passenger 
Casesj  id.  420. 

17.  A  State  cannot  interfere  in  any  manner  with  com- 
merce authorized  and  regulated  by  congress,  whether  it  be 
persons,  freight  or  property,  urUU  the  persons  are  landed, 
and  the  freight  or  property  ha/oe  become  a  part  of  the 
general  mass  of  property  of  the  State  Passenger  Cases , 
id.  422. 

18.  The  power  claimed  (not  the  exercise  of  the  power) 
by  the  State  is  in  its  nature  in  conflict  with  the  power 
given  to  congress,  and  the  extent  to  which  it  may  be  ex- 
ercised does  not  enter  into  the  inquiry  concerning  its 
existence.  The  power  is  complete  in  itself,  and  has  no 
limitations  jother  than  are  prescribed  by  the  constitution 
itself,  and  it  is  co-extensive  with  the  subject  on  which  it 
acts.  Brown  v.  Maryland^  12  Wheat  446,  447 ;  CUbbons 
V.  Ogden,  9  id.  196. 

So  that  in  the  language  of  the  learned  Justice  McLean, 
with  whom  Justices  Wayne,  Cateon,  MoKinley  and 
Gbieb  concurred,  in  the  Passenger  Cases  above  cited: 
**  Whether  we  .consider  the  nature  of  the  commercial  pow- 
er, liie  class  of  powers  with  which  it  is  placed,  the  decision 
of  the  supreme  court  of  the  United  States  in  CHhbons  v. 
Ogden,  reiterated  in  Brown  v.  Marylamdj  and  often  reas- 
serted by  Mr.  Justice  Six)by,  who  participated  in  these 
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decisions,  we  are  brought  to  the  conclusion  that  the  power 
to  r^ulate  commerce  with  foreign  nations  and  among  the 
several  States  is  exclusively  vested  in  congress,  and  that 
no  State  can  exercise  any  part  of  that  power."  This  is 
not  only  sustained  by  all  the  decisions  of  the  supreme 
court  of  the  United  States,  but  by  every  approved  rule  of 
construction,  and,  in  conclusion  upon  this  point,  we  refer  to 
the  dissenting  opinion  of  Mr.  Justice  Stoby  (which  is  sus- 
tained in  the  Passenger  Cases  above),  in  the  case  of  The 
OUy  of  New  York  v.  J/i^,  11  Pet.  158 ;  Scmetan  v. 
Moorey  5  Wheat.  22 ;  2  Story's  Com.  on  Const.,  §  1063 ; 
1  Kent's  Com.  (11th  ed.)  436,  437,  marginal;  Cfroves 
V.  Slcmghter,  16  Pet.  511. 

lY.  The  transaction  in  the  case  at  bar  is  commerce  among 
the  States.  Is  the  carrying  of  passengers,  freight  and  prop- 
erty, on  the  way  from  any  State  to  another  State,  for  com- 
penaation  or  hire^  commerce  t  If  it  is,  it  is  commerce  among 
the  several  States,  and  cannot  be  regulated  in  any  manner 
by  State  legislation. 

1.  Commerce  is  commercial  intercourse  between  nations 
and  parts  of  nations  in  all  its  branches.  Gibbons  y.  Ogden^ 
9  Wheat.  191,  et.  seq. ;  2  Story's  Com.  on  Const.,  §  1057. 

2.  Commerce  consists  in  selling  the  superfluity,  in  pur- 
chasing articles  of  necessity,  as  well  productions  as  manu- 
factures, in  buying  from  one  nation  or  State,  and  selling  to 
another,  and  in  tramporimg  the  merchandise  from  the 
hiyer  to  gam  the  freight.    Passenger  CaseSy  7  How.  416. 

3.  Commerce  is  an  exchange  of  commodities,  and  in- 
cludes navigation  and  intercourse,  and  extends  to  the  trans- 
portation of  passengers  and  jpropertt/  for  hire.  Passenger 
Casesy  7  How.  401. 

4.  Suppose  a  cargo  of  cotton  is  shipped  fix)m  "Sew 
Orleans  to  New  York,  by  way  of  the  Mississippi  river  to 
Cairo,  thence  by  the  Illinois  Central  railroad  to  Chicago, 
and  thence  by  lake  or  rail,  is  it  a  commercial  transaction 
amoBg  the  several  States  t    It  is  admitted  that  no  State 
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can  interfere  with  or  regulate  the  master  of  the  vessel,  the 
vessel,  the  cargo  or  the  freight,  or  the  compensation  or  hire 
while  on  the  river  or  lake.  Can  such  State  do  any  of  these 
while  it  is  on  the  railroad  ?  The  cargo,  the  carrier,  the  com- 
pensation are  identical.  It  is  one  commercial  transaction 
from  the  point  of  departure  to  the  place  of  destination.  Is 
any  one  of  these  less  entitled  to  constitutional  protection 
than  another  i  Is  it  any  less  commerce  among  the  several 
States  on  land  than  water  ?  Is  it  the  subject  of  State  legisla- 
tion in  Illinois  and  not  in  Louisiana  2  Are  the  people  of  the 
one  Stikte  to  be  permitted  to  regulate  it,  or  compel  the  car- 
rier to  do  so  under  heavy  penalties,  and  those  of  the  other 
to  be  prohibited  from  such  regulation  ?  Suppose  it  had 
gone  by  way  of  the  gulf  and  ocean,  would  it  be  any  more 
a  commercial  transaction  between  the  citizens  of  Louisiana 
and  New  York,  of  two  or  more  States  i  And  is  there  any 
difference  between  the  transactions  viewed  in  their  com- 
mercial relations  ?  Would  there  be  any  distinction  between 
these  and  the  shipmeht  of  a  cargo,  or  a  single  article,  pro- 
duced or  manu&ctured  in  the  State  of  Massachusetts  or 
Illinois,  and  sold  by  a  citizen  of  either  of  those  States  to  a 
citizen  of  Marshalltown,  Iowa,  or  of  San  Francisco,  Cali- 
fornia, whether  carried  by  land  or  water,  or  partly  by  one 
and  partly  by  the  other  ?  Is  one  to  be  free  from  State 
interference  or  regulation,  and  the  other  to  be  regulated  by 
the  laws  of  every  State  through  which  it  passes  ?  Is  the 
carrier  to  look  only  to  the  laws  of  congress  and  of  trade 
for  hiB  government  and  rights  in  the  one  case,  and  in  the 
other  bound  to  consult  the  local  statutes  of  half  the 
States  in  the  Union  for  these,  and  nm  the  hazard  of  incur- 
ring oppressive  penalties  in  each  of  them?  These  are 
stubborn  questions,  and  the  answers  to  them  necessarily 
settle  the  character  of  the  transaction  involved  in  this  suit 
to  have  been  a  commercial  transaction  among  the  several 
States,  subject  alone  to  the  exclusive  regulation  of  congress. 
The  idea  that  one  transaction  is  commerce  among  the  sev-  ' 
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eral  States,  on  which  the  States  may  legislate,  and  that  the 
other  is  not,  and  subject  to  State  action,  or  that  as  to  part 
of  one  transaction  it  is  commerce  on  which  soTne  States  oamr 
not  act,  and  as  to  another  part  of  the  same  transactiony  it 
is  something  without  name,  subject  to  the  regvlaiion  of 
some  other  States,  is  so  at  variance  with  reason  and  com- 
mon sense,  that  it  would  only  dignify  it  to  pronounce  it 
absurd. 
V.  The  statute  is  not  a  police  regulation. 

1.  The  statute  cannot  be  sustained  on  the  ground  that  it 
is  merely  a  police  regulation,  because  police  regulations  are, 
in  their  very  nature,  local,  confined  to  the  States  enacting 
them,  and  can  have  no  force  or  operation  beyond  those 
things  which  are  purely  internal  to  such  State.  If  they 
extend  to  or  affect  a  commercial  transaction  between  two 
or  more  States,  or  the  citizens  of  two  or  more  States,  they 
so  far  cease  •to  be  police  regulations,  and  become  regula- 
tions of  commerce  among  the  several  States,  and  in  con- 
flict with  the  power  of  congress  over  that  subject,  and  with 
the  regulations  which  congress  has  wisely  seen  fit  to  pro- 
vide for  its  protection  and  government. 

2.  Police  is  the  due  regulation  am^d  domestic  order  of 
the  kingdom,  whereby  the  individuals  of  the  State,  like 
the  members  of  a  well-governed  family,  are  bound  to  con- 
form their  general  behavior  to  the  rules  of  pi'opriety,  good 
neighborhood  and  good  manners,  and  to  be  decent,  indus- 
trious and  inoffensive.  2  Blacks.  162,  marg. ;  see,  also, 
Bouv.  Law  Diet.  Justice  Baldwin,  in  Groves  v.  Sla/aghter, 
15  Pet.  611,  gives  the  true  distinction  between  police  reg- 
ulations on  the  part  of  the  State,  and  commercial  regula- 
tions among  the  several  States,  by  congress,  that  is :  police 
relates  only  to  the  internal  concerns  of  one  State,  and  com- 
merce within  such  State  is  purely  a  matter  of  internal  reg- 
ulation, when  confined  to  those  articles  which  have  become 
so  distributed  as  to  form  items  of  the  cofnmon  mAiss  of 
property  in  the  State,  but  any  regulation  which  affects  the 
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oomTnercial  intercourse  between  two  or  more  States,  or  the 
'  citizens  of  two  or  more  States,  is  within  the  powers  grcmted 
esodtcsively  to  congreBBy  while  those  regulations  which  affect 
commerce  carried  on  wUhm  one  State,  or  which  refer  only  to 
subjects  of  internal  police^  are  within  the  powers  reserved 
to  the  States.  See,  also,  7  How.  422,  et  seq.j  and  the 
Idcenae  CaseSy  reported  in  5  id.  504.  In  this  latter  case 
there  was  no  opinion  pronounced  by  the  court,  but  each 
justice  gave  his  own  reasons  for  affirming  the  decisions  of 
the  State  courts,  the  sum  of  which  was,  that  in  these  cases 
the  State  laws  did  not  operate  upon  commerce  authorized 
by  any  law  of  congress ;  that  they  were  in  the  nature  of 
police  regulations  for  the  protection  of  the  health  and 
moraXB  of  the  citizens,  and  to  prevent  pauperism  and  crime 
within  the  States,  having  no  force  or  effect  beyond  the  in- 
ternal concerns  of  such  States ;  that  if  there  had  been  any 
law  of  congress  authorizing  the  introduction  of  gin  from 
Massachusetts  into  Kew  Hampshire,  then  the  statute  of 
that  State  could  not  be  sustained.  While  on  these  cases, 
we  cannot  forbear  a  particular  reference  to  the  opinion  of 
Chief  Justice  Taney,  than  whom  there  has  been  no 
stronger  advocate  of  the  right  of  the  State  to  exercise  con- 
current powers  over  commerce.  He  says,  on  page  574, 
that  a  law  of  congress,  regulating  commerce  with  foreign 
nations  and  among  the  several  States,  is  the  supreme  law 
of  the  land ;  and  on  the  same  i)age,  and  following,  in  re- 
viewing the  decision  of  the  court  in  Brown  v.  Marylamd 
he  says  the  court  hdd^  that  an  oHicle  OAithoriaed  by  la/w  of 
congress  to  be  imported^  continued  to  be  a  part  of  the 
fo7*eign  commerce  of  the  coimtry  while  it  remained  in  the 
hands  of  the  importer^  a/nd  thatno State  coidd^  directly  or 
indirectly ,  impose  any  bidden  vpon  the  importer  or  the 
property  imported  beyond  what  the  law  of  congress  had 
imposed;  that  he  argued  that  case  on  behalf  of  Maryland 
and  maintained  that  the  State  law  was  valid  and  consti- 
tutional, and  persuaded  himself  at  the  time  he  was  right, 
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and  that  the  decision  restricted  the  power  of  the  State 
more  than  a  soimd  construction  of  the  constitution  war- 
ranted, but  that  fv/rther  a/nd  more  matwre  re/lection  had 
convinced  him  that  the  rule  then  laid  down  by  the  court 
was  just  and  safe^  and  the  hest  that  could  have  been 
adopted  for  preserving  the  rights  of  the  'United  States  on 
the  one  hand  and  of  the  States  on  the  other,  and  prevent- 
ing collision  between  them.  These  admissions  are  im- 
portant for  us,  coming  as  they  did  from  one  who  was  ever 
jealous  of  "  State  rights  "  when  in  collision  with  federal 
authority,  and  completely  refute  his  own  views  of  the  ex- 
tent of  the  federal  power  over  commerce  among  the  sev- 
eral States,  which  is,  as  he  admits,  co-extensive  with  that 
over  foreign  commerce,  and  it  must  be  conceded  the 
States  cannot,  in  any  event,  regulate  the  latter,  and  cer- 
tainly they  can  no  more  the  former. 

It  is  so  apparent  that  the  Iowa  statute  cannot  be  sus- 
tained as  a  police  regulation,  so  far  as  it  affects  a  commer- 
cial transaction  between  the  citizens  of  Illinois,  or  Mas- 
sachusetts, and  the  citizens  of  Iowa,  as  in  the  case  at  bar, 
that  we  crave  the  pardon  of  the  court  for  citing  any 
authorities  upon  the  subject. 

3.  Kor  can  the  statute  be  sustained  because  certain 
States  have  regulated  pilotage,  for  they  derive  all  authority 
for  that  purpose  from  the  laws  of  the  United  States.  See 
§  4,  acts  August  7, 1789, 1  U.  S.  Statutes  at  Large,  54, 
also  Cooley  v.  B.of  W.  of  PhUa.,  12  How.  317. 

4.  The  Iowa  act,  if  applicable  to  the  case  at  bar,  applies 
as  much  to  the  whole  line  of  the  defendant's  road  as  to 
any  part  of  it,  to  that  part  in  Illinois  and  Wisconsin  as 
well  as  in  Iowa,  and  to  the  freight  or  compensation  earned 
in  another  State  as  to  that  earned  in  Iowa ;  and  this  is  the 
construction  put  upon  it  by  the  plaintiff,  since  he  claims 
for  an  overcharge  on  the  whole  carriage  from  Chicago, 
Illinois,  to  Marshalltown,  Iowa,  and  very  singularly  alleges 
that  the  defendant  had  posted  its  rates  and  classification 
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€it  aU  its  stations  and  depots  in  Illinois  and  lowa^  san)e 
only  MarshdUtown. 

5.  If  the  statute  applies  to  any  part  of  the  freight 
earned  from  Boston,  Massachusetts,  or  from  Chicago,  Illi- 
nois, to  Marshalltown,  Iowa,  so  as  to  fix  the  liability  in 
this  action,  it  must  be  held,  as  plaintiff  claims,  to  apply  to 
the  whole  freight  earned,  and  if  ^uch  construction  as  this 
be  given  to  the  statute  it  certainly  cannot  be  sustained. 

6.  The  goods  themselves,  and  every  thing  pert^ning  to 
their  transportation^  including  the  compensation,  was  com- 
merce between  two  or  more  States ;  and  as  such  was  not 
snbject  to  State  legislation,  in  any  of  its  branches,  from  the 
moment  of  consignment  until  fully  delivered  to  the  plain- 
tiff, and  the  carrier  had  received  its  compensation  for  tiie 
carriage  —  the  payment  of  freight  in  all  commercial  trans- 
actions being  a  condition  precedent  to  delivery; 

* 

Boardnumj  Brovm  cfe  WiUiams  for  the  appellee. 

BscK,  J. — Section  2,  chapter  169,  acts  of  the  ninth  gene- 
ral assembly  is  in  the  following  words:  "In  the  month  of 
1.  railboad:  September,  annually,  each  railroad  company 
utopenlit]^  B^^l  ^  its  rates  of  fare  for  passengers  and 
act  of  i86i.  freight,  for  transportation  of  timber,  wood  and 
coal,  per  ton,  cord,  or  thousand  feet,  per  mile ;  also  its  &re 
and  freight  per  mile  for  transporting  merchandise,  and 
articles  of  the  first,  second,  third  and  fourth  grades  of 
freight,  and,  on  the  first  day  of  October  following,  shall  put 
up  at  aU  stations  and  depots  on  its  road,  a  printed  copy  of 
snch  &Te  and  freights,  and  cause  a  copy  to  remain  posted 
during  the  year.  For  willfully  neglecting  so  to  do,  or  for 
receiving  higher  rates  of  fitre  or  freight  than  those  posted, 
the  company  shall  forfeit  not  less  than  one  hundred  dollars 
nor  more  than  two  hundred  dollars  to  any  person  injured 
thereby  and  suing  therefor." 

The  petition  claims  to  recover  the  penalty  provided  by 
Vol.  XXXI.—  26 
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this  Bection  for  several  cases  of  alleged  overcharge  upon 
merchandise  transported  upon  defendant's  road;  for  the 
penalty  imposed  for  willful  neglect  to  post  copies  of  rates 
of  &re  and  freights,  which,  it  is  alleged,  defendant  omitted 
to  do,  and  for  certain  sums  overcharged  by  defendant  for 
the  transportation  of  the  merchandise  in  Hie  cases  where 
the  penalties  are  sought  to  be  recovered.  The  defenses 
pleaded  are  a  general  denial  of  the  causes  of  action,  and  that 
the  stattte  authorizing  the  recovery  of  the  penalties  is  in 
conflict  with  the  constitution  of  the  United  States,  and 
therefore  void.  To  the  defense  last  named  a  demurrer  was 
sustained  by  the  court,  and  the  ruling  thereon  is  made  one 
of  the  grounds  of  the  assignment  of  errors.  Other  ques- 
tions are  presented  arising  upon  the  admission  of  evidence, 
and  instructions  to  the  jury,  given  and  refused.  The  ques- 
tions thus  raised  will  be  determined  in  the  order  in  which 
they  are  presented  for  our  (k>nsideration  in  the  brief  of 
defendant's  counsel.  i 

I.  It  is  insisted  that  if  plaintiff  may  recover  the  penal- 
ties for  which  he  has  brought  suit,  he  is  entitled  to  them 
alone,  and  cannot  recover  the  amount  charged  in  excess 
of  the  rates  fixed  by  the  defendant.  "-An  overcharge 
before  the  passage  of  the  act  was  attended  with  no  other 
consequences  than  liability  to  pay  it  back.  *  *  *  Now 
that  the  statute  has  provided  a  penalty  for  the  act,  the  pen- 
alty only  can  be  enforced."  Such  is  the  language  of 
defmdant's  counsel  used  in  stating  their  position.  The  act 
in  question  is  not  intended  to  deprive  the  owner  of  mer- 
chandise — the  injured  party — of  any  right ;  neither  is  the 
penalty  imposed  intended  as  a  compensation  to  him  for  loss 
or  damage  sustained  by  the  act  of  the  railroad.  It  is  in- 
tended, as  all  oth^  penalties,  to  deter  those  who  may  come 
under  the  terms  of  the  act  from  violating  its  provisions, 
and  is  in  ibe  nature  of  a  forfeiture,  for  an  illegal  act  done, 
to  be  recovered  at  the  suit  of  the  jwurty  injured.  Before 
the  act  in  question,  as  is  admitted  by  defendants'  counsel, 
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in  case  of  overcharge  the  railroad  would  have  been  liable 
for  the  amount  wrongfully  collected.  If  the  act  takes  away 
no  right  of  plaintiff,  he  may  still  recover  it.  The  recovery 
of  the  penalty  and  overchao:^  will  not  be  in  the  nature  of 
a  double  punishment.  The  recovery  of  the  overcharge  is 
no  punishment  at  all ;  it  is  for  a  sum  justly  due  plaintiff, 
and  therefore  defendant  is  required  to  pay  it.  The  penalty 
is  the  punishment  for  defendant's  wrongful  act.  If  coun- 
sel's views  are  correct,  violations  of  the  law,  when  more 
than  $200  of  overcharge  are  collected,  would  present  cases 
where  the  law  could  not  be  enforced  without  gross  injus- 
tice. If  the  penalty  is  recovered  the  offending  party  would 
be  acquit  of  liability  for  the  overcharge,  and  would  thereby 
be  a  gainer  by  his  violation  of  the  law.  If  the  overcharge 
is  collected  he  could  not  be  prosecuted  for  the  penalty.  In 
such  cases  the  law  would  be  practically  defeated,  and  an 
inducement  held  out  for  great  offenses  against  it.  The 
authorities  cited  by  defendant's  counsel  in  support  of  his 
view  apply  to  criminal  cases. 

n.  It  is  claimed  that  the  alleged  overcharges  were  vol- 
untarily paid,  and,  therefore,  cannot  be  recovered  in  this 

_  action.    The  principle  of  law  here  announced 

^^  need  not  be  examined.  The  question  of 
teust  involved  was  for  the  jury  to  determine ;  we  are  unable 
to  say  that  it  was  not  correctly  determined  by  them. 
Another  principle  of  law  is  applicable  to  the  case  and 
must  be  noticed  in  this  connection.  If  the  payment 
was  made  by  plaintiff  in  ignorance  of  the  rates  which 
defendant  was  permitted  to  charge,  he  could  recover. 
There  was  evidence  tending  to  prove  such  ignorance, 
and  thereon  that  £act  was  determined,  we  cannot  say  im- 
properly, by  the  jury.  There  were  no  instructions  given 
or  refused  upon  these  points,  and  we  can  only  consider 
them  as  we  have,  in  connection  with  the  objection  made 
by  defendant,  that  the  verdict  of  the  jury  is  contrary  to 
the  evidence. 
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III.  It  is  next  insifited  that  the  verdict  of  the  juiy  is  not 
supported  by  the  evidence.  The  principal  relisjice  of 
8. character  defendant's  counsel  to  support  this  position  is 

of  Intent.         ^  ^^^  ^^^  ^  j^^  claims,  that  the  evidence  does 

not  establish  that  the  overcharges  were  made,  and  the  post- 
ing of  the  rates  neglected  by  defendant,  wiUfvUy.  The 
peculiar  language  of  the  statute  will  be  noticed.  The 
word  "  willfiiUy  "  occurs  in  declaring  the  forfeiture  to  be 
enforced.  Willful  neglect  in  posting  the  rates  is  a  cause 
of  forfeiture.  Eeceiving  higher  rates  of  fare  or  freight 
than  those  posted  is  another  cause  of  forfeiture,  but  it  is  not 
prescribed  that  this  last  act  must  be  done  wiUfuUy  in  order 
to  incur  the  penalty. 

It  is  said  by  defendant's  counsel  that  the  word  "  willfully  '* 
implies  the  idea  of  malice  of  a  mild  kind,  an  evil  intent 
without  excuse.  Such  may  be  its  meaning  in  indictments 
and  criminal  statutes.  But  it  is  not  to  be  so  understood 
here.  The  word  means  "obstinately,  stubbornly;  with 
design ;  with  a  set  purpose,"  and  this  definition  must  be 
applied  to  it  where  it  occurs  in  the  statute  under  consider- 
ation. If  defendant  "  with  design  or  with  a  set  purpose  " 
and  not  through  mistake  or  inadvertence  omitted  to  poet 
the  rates,  liability  thereupon  attaches  for  the  omission. 
This  is  the  plain  meaning  of  the  law.  There  was  evidence 
tending  to  prove  the  omission  to  post  the  rates  "  by  de- 
sign ;"  the  fact  was  one  for  the  jury  and  not  for  the  court, 
for  it  is  an  ingredient  in  the  transaction — a  fact  which 
goes  to  establish  defendant's  liability.  The  verdict  of  the 
jury,  in  view  of  the  evidence  upon  this  point,  as  well  as 
upon  all  of  the  fSsu^  of  the  case,  is  sufSciently  supported. 

IV.  A  drayman  who  delivered  the  goods  carried  by 
defendant  to  the  plaintiff  was  authorized  by  defendant's 
^ evidence:  ^^^^  *<>  coUect  the  charges  thereon.    When 

declarations,    ^jj^  g^^g  ^^^  delivered  the  plaintiff,  as  lie 

states  in  his  testimony,  informed  this  drayman  that  he 
thought  the  freight  was  too  high.    The  evidence  as  to 
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plaintiff's  declaration  was  objected  to  and  is  now  assigned 
as  a  ground  of  error.  It  is  claimed  that,  as  the  party  to 
whom  the  declaration  was  made  was  not  the  agent  of 
defendant,  it  could  not  be  considered  as  a  protest  or  objec- 
tion to  the  amount  demanded.  K  it  was  proper  for  plain- 
tiff to  object  upon  paying  the  charges  the  objection  could 
be  made  to  one  authorized  to  recover  them.  The  evidence, 
in  our  opinion,  was  competent  as  showing  a  &ct  connected 
with  the  payment;  of  the  overcharges  which  may  be  more 
or  less  important. 

V.  It  is  claimed  by  defendant  that  the  court  instructed 
the  jury  that  plaintiff  could  recover  a  portion  of  charges 
upon  the  goods  advanced  by  defendant  to  others.  No  such 
dain^is  made  in  the  petition,  nor  do  we  find  in  the  record 
any  evidence  bearing  upon  it,  and  it  is  not  made  to  appear 
that  any  such  claim  enters  into  the  amount  for  which  the 
verdict  was  rendered.  The  instruction,  if  given,  was  error 
without  prejudice.  Plaintiff's  counsel  claim  that  this  in- 
struction appears  in  the  abstract  by  mistake.  This  seems 
a  reasonable  explanation,  as  it  is  utterly  inapplicable  to  the 
case  made  by  the  pleadings  and  evidence. 

YI.  The  last  point  made  by  defendant  is,  that  the  statute 
under  which  the  penalties  are  recovered  is  in  conflict  with 
&  —  ooDstttu-  the  constitution  and  laws  of  the  United  States, 
commeroe*  in  that  it  secks  to  regulate  commerce  among 
sut«s.  the  States,  a  power  conferred,  by  the  constitu- 

tion, upon  congress  (art.  1,  §  8),  and  exercised  by  that  body, 
so  far  as  commerce  by  the  means  of  railroads  is  concerned, 
by  the  act  of  June  15, 1866.  It  is  unnecessary  to  enter 
farther  into  the  question  here  presented  than  to  inquire 
whether  the  act  of  the  general  assembly  of  this  State, 
which  is  under  consideration,  does,  in  fact,  attempt  to  reg- 
tilate  or  interfere  with  commerce. 

The  statute  will  first  receive  our  attention,  in  'order  to 
determine  its  operation  and  precise  effect  upon  the  railroads 
of  the  State.    It  provides :  1st.  That,  in  the  month  of  Sep- 
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• 

tember  of  each  year,  railroad  companies  ehall  fix  rates  of 
fare  for  passengers,  and  charges  for  the  transportation  of 
merchandise ;  and,  on  the  first  day  of  October,  shall  post, 
and  cause  to  remain  posted,  a  copy  of  such  rates,  at  all  its 
stations  and  depots.  "No  attempt  is  here  made  to  regulate 
the  charges  of  the  incorporations  for  the  transportation  of 
merchandise  or  passengers,  nor  is  there  any  thing  in  the 
provision  which  can  in  any  way  operate  to  interfere  with 
or  prevent  the  free  exercise  of  the  business  of  the  com- 
pany. It  contains  no  prohibition  of  the  transportation  of 
passengers  or  the  merchandise  of  the  country,  nor  are  any 
rights  of  the  corporation,  as  pubUc  carriers,  curtailed.  It 
is  a  simple  requirement  that  there  shall  be  certain  charges 
fixed  by  the  company  for  services  rendered  by  it.  It  is 
stated,  as  an  objection,  that  the  statute  requires  chargee 
to  be  uniform,  so  that  merchandise  must  be  carried  for 
short  distances  at  proportionately  the  same  rates  as  are 
charged  for  greater  distances.  Without  intimating  that 
this  may  not  be  done  by  the  legislature,  we  are  clearly  of 
the  opinion  that  it  is  not  attempted  in  this  act.  A  cursory 
glance  at  the  statute  will  be  sufficient  to  sustain  our  view. 
The  provision  is  that  the  charge  shaU  be  fixed  at  a  certain 
rate  per  mile.  It  appears  to  us  that  it  is  perfectly  compe- 
tent for  the  company,  under  this  act,  to  fix  a  certain  charge 
per  mile  for  merchandise  from  Clinton  to  Council  Bluffs, 
and  a  different  rate  from  Clinton  to  Cedar  Rapids.  The 
objection,  if  at  all  tenable,  has  no  foundation  in  the  act 
itself. 

We  wiU  consider  for  a  moment  the  reason  and  object  of 
this  statute.  Its  design  is  to  protect  the  citizens  of  the 
State  from  impositions  in  the  way  of  overcharges  by  the 
agents  and  officers  of  the  railroads,  acting  under  the  author- 
ity of  the  corporations.  In  no  business,  fairly  and  hon- 
estly conducted,  wiU  one  man  or  one  class  of  men  be 
charged  for  conunodities  received  by,  or  services  rendered 
to,  them  more  than  another  man  or  class  of  men.    Among 
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honest  men  this  is  not  allowable,  and  no  private  citizen 
would  long  retain  the  patronage  of  the  people  who  in- 
dulged in  such  discriminations.  It  is  contrary  to  all  right 
ideas  of  fairness  and  honorable  dealing  in  business  affairs, 
and  is,  in  &ct,  a  kind  of  oppression  and  injustice  repulsive 
to  all  men.  In  the  case  of  railroad  corporations,  that 
monopolize  the  carrying  business  of  vast  regions  of  coun- 
try, if  indulged  in,  the  practice  would  result  in  great 
oppression  and  loss  to  the  people.  To  correct  such  abuse 
if  it  existed,  or  to  prevent  its  introduction,  the  statute  in 
question  was  enacted.  After  the  rates  are  fixed  by  the  cor- 
poration it  is  very  plain  that,  in  order  that  the  people  may 
receive  the  full  benefit  thereof,  they  mu9t  be  published. 
If  fixed  and  kept  private  no  benefit  could  accrue  to  those 
doing  business  with  the  railroads.  The  provision  requir- 
ing the  posting  of  the  rates  is  necessary  to  effectuate  the 
purpose  of  the  legislature  in  the  enactment  of  the  statute. 
Unless  some  sanction  is  provided  for  by  the  law,  the  duties 
imposed  would  not  be  observed,  hence  the  penalty  pro- 
vided in  the  act  for  its  violation. 

Do  the  provisions  of  the  statute  attempt  to  regulate  com- 
merce? The  word  "commerce,"  in  its  general  sense, 
means  "an  interchange  or  putnal  change  of  goods,  wares, 
productions  or  property  of  any  kind,  between  nations  or 
individuals,  either  bybarteror  by  purchase  and  sale;  trade; 
traffic." — ^Webster's  dictionary.  But,  adopting  the  defini- 
tion given  it  in  its  connection  as  used  in  the  constitution 
of  the  United  States,  it  also  means  intercourse  and  naviga- 
tion. Story  on  Const.,  §§  1061, 1062 ;  Oibbom  v.  Ogdm, 
9  Wheat.  189 ;  Passenger  CaseSj  7  How.  276 ;  Brovm  v. 
MaryUmd^  12  Wheat  419 ;  Mayor  of  New  York  v.  MUn^ 
11  Pet.  102.  We  may  concede  for  the  purpose  of  our  argu- 
ment a  proposition,  which  we  do  not  decide,  namely,  that 
the  transportation  of  property  and  persons  from  State  to 
State  upon  railroads,  constructed  and  owned  by  private  cor- 
porations, is,  within  the  meaning  of  the  term,  "  commerce." 
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Admitting,  then,  that  the  transportation  of  property  hy 
railroads  is  commerce  in  the  sense  the  word  is  used  in  the 
coustitation  of  the  United  States,  does  the  act  in  question 
attempt  to  regulate  it  ? 

As  we  have  seen,  it  in  no  sense  interferes  with  the  busi- 
ness of  the  roads,  or  places  any  restriction  or  impediment 
upon  the  free  transportation  by  railroads  of  either  property 
or  persons.  They  are  forbidden  to  carry  no  kind  or  char- 
acter of  goods  or  persons ;  the  time  and  place,  and  when 
and  where  they  should  receive  and  deliver  whatever  they 
transport,  is  not  interfered  with ;  the  terms,  conditions  and 
circumstances  under  which  they  shall  transact  their  busi- 
ness are  in  no  manner  provided  for ;  in  short,  transporta- 
tion upon  theto  roads  is  just  as  free,  just  as  untrameled,  as 
it  was  before  the  act.  The  trcmsportation  itself  by  these 
roads  is,  in  no  sense,  regulated.  The  reguktions  of  the 
act  extend  to  the  prevention  of  abuses,  injustice  and  op- 
pression toward  the  people  resulting  from  the  nn&ir  and 
unlawful  practices  of  the  agents  and  ofHcers  of  the  corpo- 
ration or  of  the  corporations  themselves.  It  is  intended 
simply  for  the  protection  of  the  people  of  the  State,  and 
in  its  practical  operation  has  no  other  effect;  and  in  this 
view  is  a  police  regulation  indisputably  within  the  scope 
of  the  authority  of  the  State  government.  If  the  State 
may  rightfully  permit,  by  fit  legislation,  railroad  corpora- 
tions from  destroying  the  property  of  its  citizens  through 
the  negligent  acts  of  their  servants,  and  provide  penalties 
to  be  imposed  for  such  acts,  may  it  not  interpose  its  au- 
thority to  protect  the  people  from  greater  losses  by  fraudu- 
lent and  un&ir  dealings  of  such  servants  or  of  the  corpora- 
tions themselves  ?  If  the  most  insignificant  municipality 
within  the  State  through  which  a  railroad  runs  may  pre- 
scribe the  rate  of  speed  to  be  run  by  the  cars  of  the  corpo- 
ration engaged  ia  the  business  of  transportation  —  in  com- 
merce, as  we  consent  it  may  be  called  —  for  the  purpose  of 
protecting  the  property  or  persons  of  its  citizens,  may  not 
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the  State  so  legislate  as  to  prevent  firand  and  impositions  by 
the  corporation  or  its  servants?  It  would  be  strange, 
indeed,  if  the  State,  to  whom  the  people  look  for  the  pro- 
tection of  their  private  rights  and  the  security  of  property, 
is  powerless,  as*  against  these  corporations  tiiat  owe  their 
very  being  to  charters  derived  from  State  legislation,  to 
prevent  loss  and  injury  to  its  citizens  by  fraudulent  and 
xmfiur  dealing. 

It  appears  to  me  a  reasonable  view,  though  I  do  not 
remember  to  have  seen  the  thought  elsewhere  suggested, 
that  no  State  legislative  act  will  be  considered  obnoxious  to 
the  provision  of  the  constitution  of  the  United  States,  in 
that  it  in  effect  regulates  commerce,  unless  it  in  some  way 
interferes  with  the  freedom  of  commerce,  or  abridges  the 
rights  of  those  engaged  therein.  In  this  view  the  statute 
Bnder  consideration  is  unobjectionable.  As  we  have  seen, 
it  in  no  way  interferes  with  commerce ;  it  deprives  those 
engaged  therein  of  no  rights.  It  cannot  be  said  that  rail- 
road corporations  have  a  right  to  deal  unfairly,  fraudu- 
lenfly  and  oppressively  toward  those  who  patronize  them. 
And  this  is  all  they  are  prevented  doing  by  the  statute  in 
question. 

As  we  have  before  intimated,  the  law  in  question  is 
founded  upon  the  authority  of  the  State  to  establish  all 
proper  pddce  r^xdations  necessary  to  preserve  the  peace, 
health,  morals  and  property  of  its  people,,  and  to  protect 
them  from  -imposition  and  injustice.  Such  laws,  while 
they  may  even  affect  commerce  and  operate  upon  those 
engaged  therein,  are  not  obnoxious  to  the  constitution  of 
the  United  States.  Quarantine  and  health  laws,  under 
which  vessels  engaged  in  commerce  may  be  delayed  for 
weeks  in  completing  their  voyages,  or  <;argoes  may  be 
seized  and  destroyed,  and  sailors  and  soldiers  of  the  United 
States  imprisoned  and  punished  for  their  Nviolation; 
municipal  or  State  r^xdations  for  the  landing,  inspection 
and  disposition  of  cargoes  of  vessels ;  laws  prohibiting  the 
Vol.  XXXI.— 27 


210  SUPEEME  COUBT  OF  IOWA, 

Fuller  v.  Th^Chicago  &  N.  W.  B.  B.  Co. 

landing  of  paupers  or  diseased  persons,  and  requiring  re- 
ports to  be  made  to  municipal  or  State  authorities  of  pas- 
sengers upon  shipboard,  and  regulating  the  running  of 
ferries  largely  engaged  in  transporting  the  merchandise  and 
travel  of  the  country — these,  and  many  others  of  like  char- 
acter, all  designed  to  promote  public  prosperity,  and  to 
protect  the  people  in  their  health  and  morals,  and  to  guard 
them  from  frauds,  impositions  and  oppressions,  are  enacted 
and  sustained  under  the  police  power  of  the  States.  The 
law  of  this  State,  brought  in  question  in  this  case,  is  purely 
a  law  of  this  character,  and  of  its  validity  we  have  no 
doubt.  The  views  above  stated,  in  our  opinion,  are  in 
accord  with  doctrines  recognized  by  the  United  States 
supreme  court  The  Mayor ^  e(c.y  of  Ifew  York  v.  Mibiy 
11  Pet.  102;  Gibbons  v.  Ogderiy  9  Wheat.  1;  Zicen^ 
CaseSy  6  How.  504 ;  Brown  v.  Marylcmdy  12  Wheat  419 ; 
Pasaenger  CaseSj  7  How.  276. 

We  need  not  inquire  whether  congress  has  exercised 
authority  by  enactment  upon  the  subject  of  the  statute  in 
question,  nor  discuss  other  points  made  in  support  of  the 
position  of  defendant's  counsel ;  that  it  is  in  conflict  with 
the  constitution*  of  the  United  States,  as  the  views  we  have 
above  expressed  are  decisive  of  the  case,  and  demand  the 
aflirmance  of  the  judgment  of  the  circuit  court. 

AflSrmed. 
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1.  Jmy  abd  Terdiot:  latent  dbfbots:  affidavits.  Where  a  jury 
agree  in  advance  to  be  bound  bj  a  verdict  arrived  at  hj  each  mark- 
ing down  a  separate  amount  and  dividing  the  aggregifte  thereof  by 
twelve,  ^he  verdict  will  be  held  inyalid,  and  set  aside. 

2. Affidavits  of  membra  of  the  jury  are,  in  such  case,  admissible 

to  show  the  manner  in  which  the  verdict  was  arrived  at. 

8. VEBDiCT  VOID  IN  PABT.    Where  a  verdict  arrived  at  in  the 

manner  above  indicated  is  only  void  in  part,  the  valid  portion  will 
be  permitted  to  stand  on  the  defendant's  entering  a  remittitur  as  to 
the  excess. 

4.  Baflxoadi  statute  penalty  :  act  of  1863.  In  an  action  to  recover 
of  a  railroad  company  the  penalty  prescribed  by  section  2,  chapter 
160,  Laws  of  1862,  for  making  excessive  charges  of  freight  or  fare, 
it  is  not  necessary  for  the  plaintiff  to  show  that  the  overcharge  was 
wSf^  on  the  part  of  the  company. 

(k constitutional  law:    COHMEBOB    between    TmS    8TATE& 

Said  section  is  not  in  conflict  with  the  constitution  of  the  United 
States  (art  1,  §  8)  in  that  it  seeks  to  regulate  commerce  between  the 
several  States.  Following  Ihe  preceding  case  between  the  same 
parties. 

• 

Appeal  from  Mwr shall  District  Cowrt. 
Wednesday,  Afbil  5. 

AonoN  by  plaintiff  against  defendant  as  a  railway  com- 
pany, bronght  under  chapter  169  of  the  acts  of  1862, 
claiming  the  penalties  prescribed  by  that  act  for  over- 
chaigee  upon  several  shipments  of  goods  from  Chicago  to 
Marahalltown  over  defendant's  road,  in  1868.  The  petition 
also  seeks  to  recover  back  the  alleged  overcharges,  and  also 
penalties  for  failing  to  post  rates  of  freight  charges  as 
required  by  the  act  above  referred  to. 

The  defendant  pleaded  three  defenses: 

1.  Admitting  that  the  defendant  was  a  railway  corpora-' 
tion  as  alleged ;  admitting  the  shipments  and  dates  thereof, 
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but  denjinfi:  that  the  goods  were  overchanred,  and  all  other 

2.  That,  at  time  of  shipment  and  commencement  of  salt, 
defendant  was  a  corporation,  duly  organized  under  a  char* 
ter  or  act  of  inoorporatioD  passed  by  the  g^ieral  assembly 
of  die  State  of  Illinois. 

8.  That  defendant  is  a  e6rporation  haying  its  principal 
place  of  business .  and  residence  in  Chicago,  Illinois,  and 
operating  a  continuous  line  of  railroad,  as  lessee,  from 
Chicago  to  the  Missouri  riyer  in  the  State  of  Iowa,  keep- 
ing an  oflSce  in  Marshalltown,  Iowa,  for  receiving  passen- 
gers, etc. ;  carried,  etc.,  in  the  State  of  Iowa,  and  fix>m  one 
State  to  another  State,  over  said  road ;  that  defendant  was 
operating  said  line  in  and  during  the  months  of  May  and 
June,  1868;  that  the  goods,  etc.,  referred  to  in  petition 
were  shipped  at  times. stated,  from  Chicago  to  Marshall- 
town;  that,  by  the  constitutioli  of  the  United  States, 
exclusive  power  is  given  to  congress  to  r^ulate  commerce 
among  the  several  States ;  that  the  acts,  referred  to  by 
plaintiff,  of  the  general  assembly  of  Iowa,  under  and  by 
virtue  of  which  pkintiff  sues,  are  unconstitutional  and 
void,  etc. 

The  plaintiff  demurred  to  the  second  and  third  defenses 
set  up  in  the  answer.  The  demurrer  was  confessed  as  to  the 
second  defense  and  sustained  by  the  court  as  to  the  third, 
to  which  ruling  the  defendant  excepted  and  stood  upon  his 
answer.  The  issues  made  by  the  first  defense  set  up  in  the 
answer  were  tried  to  a  jury.  Verdict  for  plaintiff  for 
$878.83.  Defendant's  motion  for  a  new  trial  overruled, 
and  judgment  tor  plaintiff  on  the  verdict.  Defendant 
appeals. 

JSendersan  Bros,  dk  Merriman  for  the  appellant. 
Bo<mhn(mj  Brown  <b  WiUiama  for  the  appellee. 
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Mn.LKB,  J,  —  I.  One  groimd  for  appellant's  motionfor  a 
new.  trial  in  the  court  below  was,  that  tiiere  was  irregular- 

1.  juBT  AKB  i*y  ^^  ^^^  P*J^  o^  ^®  3^^  ^  making  np  their 
Z^etodtof'  yerdict  In  support  (ji  this  appelant  filed 
Bffldavitfl.  affidavits  of  four  of  the  jurors  shofldng  that  it 
was  first  proposed  and  agreed  to  by  the  jury  that  they 
would  find  for  the  plaintiff  in  a  sum  of  not  less  dum  $300, 
being  $100  on  each  of  the  first  three  counts  in  his  petition, 
and  that  they  would  not  find  for  plaintiff  on  the  fourth 
count  of  his  petition ;  that  it  was  farther  agreed  that  eadi 
juror  should  mark  down  such  sum  as  he  thought  plaintiff 
was  entitled  to,  not  less  than  $300,  por  more  than  $499, 
the  whole  amount  claimed  in  the  petition,  and.divide  die 
aggregate  by  12,  the  quotient  to  be  the  verdict,  and  that 
the  verdict  of  the  jury  was  thus  arrived  at 

It  has  been  firequently  held  by  this  court  that  when  the 
jury  agree  in  advance  to  be  bound  by  the  result,  and  then 
make  up  their  verdict  by  each  juror  marking  down  or 
stating  a  sum,  the  aggregate  of  these  sums  divided  by  12, 
and  the  quotient  adopted  as  the  verdict,  such  verdict  will 
be  set  aside  and  a  new  trial  granted.  JBartan  v.  HdmeSy 
16  Iowa,  252,  and  cases  there  cited ;  Manix  v.  MdUmey^  7 
id.  81;  SohcMiler  v.  Porter  et  ^.,  id.  482;  DefUon  v. 
Lewisy  15  id.  301 ;  see,  also,  Wright  v.  The  III.  <6  Miss. 
Telegraph  Co.,  20  id.  195. 

It  is  also  settled  by  these  cases  that  affidavits  of  jurors 
are  admissible  to  show  such  infirmity  in  the  verdict 

In  this  case  the  record  shows  that  the  jury  regulfi/rly 
found  for  the  plaintiff  on  the  counts  in  his  petition  claim- 
1^ Terdiet    ^  penalties  for  overcharges  on  freights,  viz.: 

coilnts,  that  they  also  found  that  the  plaintiff  was  not  en- 
titled to  recover  on  die  other  count  for  failing  to  post  rates 
of  freight,  and  that  the  amount  of  the  verdict  in  eooeess  of 
$800  was  improperly  ascertained  as  before  shown.  The 
verdict,  therefore,  being  regular  to  tiie  extent  of  $300,  the 
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cause  will  not  be  reversed  on  this  ground  if  the  appellee 
shall  remit  the  excess  over  that  sum  and  pay  the  costs  of 
this  appeal 

n.  The  appellant  in  his  argument  uiges  that  the  plain- 
tiff  cannot  Combine  a  cause  of  action  for  the  statute  penalty 
for  overchaiging  and  another  to  recover  back  the  amount 
of  the  overcharges,  and  recover  on  both.  Without  passing 
upon  this  point,  it  is  sufficient  to  say  that,  in  the  view 
taken  in  the  first  part  of  this  opinion,  the  plaintiff  only 
recovers  the  statute  penalty  for  overcharging  on  each  of 
the  first  three  counts  in  his  petition,  no  recovery  being 
allowed  for  any  thing  beyond  this.  Hence  the  appellant  is 
not  prejudiced  by  the  combination  of  causes  of  action  com- 
plained  of  by  him.  This  qnestion,  however,  we  have 
decided  in  the  preceding  case  between  these  same  parties. 

m.  The  appellant  further  insisted  the  evidence  is  insuf- 
ficient to  entitle  the  plaintiff  to  a  verdict  for  the  penalty 
4.  bazlboad:    prescribed  by  the  statute  for  overcharfi:es.    In 

itfttute  penal-  ^  ff  o 

ty:  aotof  18691.  other  words,  that  the  verdict  is  not  sustained 
by  sufficient  evidence. 

The  provision  of  the  statute  under  which  this  action  is 
brought  reads  as  follows :  ^^  In  the  month  of  September, 
annually,  such  railroad  company  shall  fix  its  rates  of  &re 
for  passengers  and  ^ight,  for  transportation  *of  timber, 
wood  and  coal,  per  ton,  cord,  or  thousand  feet,  per  mile; 
also,  its  fare  and  freight  per  mile  for  transporting  merchan- 
dise and  articles  of  the  firs^  second,  third  and  fourth  grades 
of  fipeight ;  and,  on  the  first  day  of  October  following,  shall 
put  up,  at  all  the  stations  and  depots  on  its  road,  a  printed 
copy  of  such  tsie  and  freight,  and  cause  a  copy  to  remain 
posted  during  the  year.  FcrwiUfvJly  neglecUngsoto  doy 
or  for  recevvmg  higher  rates  of  fa/re  or  freight  them  thoee 
poetedy  the  company  shall  forfeit  not  less  than  $100  nor  more 
than  $200  to  any  person  injured  thereby  and  suing  therefor." 

The  appellant  insists  that,  although  the  evidence  amounts 
to  ^^  proof"  which  would  be  necessary  to  establish  a  case, 
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under  the  statute,  were  the  word  "  willfully^'  omitted,  yet 
that  it  &ils  to  make  a  case  with  that  word  inserted  in  the 
statute.  By  a  careful  reading  of  the  provision  of  the  stat- 
ute above  quoted,  we  find  that  the  word  '^  willful"  is  omitted 
from  that  part  of  the  same  imposing  a  penalty  for  receiving 
higher  rates  than  those  posted.  The  law  in  question,  after 
prescribing  that  the  rates,  etc.,  shall  be  fixed  by  the  com- 
pany in  September  and  printed  copies  thereof  posted  up  in 
October,  at  each  of  their  stations,  then  provides  that,  ^^  for 
vnXLfvJJAj  neglecting  so  to  do  (that  is,  for  willfully  neglect- 
ing to  fix  and  post  their  rates,  as  required  by  the  statute), 
«  or  for  receiving  (not  willfuUy)  higher  rates  of  fare  or  freight 
than  those  posted,  the  company  shall  forfeit,"  etc.  The 
general  assembly,  by  the  act,  says,  to  each  railroad  company 
doing  business  in  Iowa :  ^^  You  shall  fix  your  rates  of  fiire 
and  freight  at  a  certain  time  each  year,  and  put  up  aprinted 
copy  of  the  same  at  each  of  your  depots  and  keep  it  there 
posted  during  the  year,  and  if  you  wWfvJly  neglect  so  to 
do  you  shall  forfeit  not  less  than  $100  nor  more. than  $200, 
or  if  you  receive  higher  rates  of  fare  or  freight  than  those 
thus  posted  you  shall  be  liable  to  a  like  forfeiture."  This 
is  manifestly  the  plain  meaning  and  purport  of  the  statute. 
£i  order  to  recover  the  penalty  for  neglecting  to  fix  and 
post  rates,  the  proof  must  show  that  such  n^lect  was  will- 
ful, but  this  element  of  willfulness  is  not  necessary  in  an 
action  for  the  penalty  for  excessive  charges.  The  penalty 
is  imposed  for  ^^  receiving  higher  rates  than  those  posted  " 
by  the  company  as  their  r^xdar  charges.  The  verdict  of 
the  jury,  therefore,  is  supported  by  sufficient  evidence,  as 
appellant  concedes.  See  preceding  case  of  FvUer  v.  O. 
omdN.  W.  R.  R.  Co. 

IV.  The  next  error  assigned  by  appellant  is  the  order 

of  the  court  sustaining  the  demurrer  to  the  third  clause  of 

&.  —  oon^utu-  the  answer,  settimr  up  that  the  defendant  is 

commerce  be-  a  foreign  corporation,  having  its  prmcipal 

place  of  business  and  residence  in  Chicago,  in 
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the  State  of  Illinois,  and  operating  a  continnouB  line  of 
railway  as  lessee  from  the  latter  place  to  the  Missonri  river, 
keeping  an  office  at  Marshalltown,  Iowa,  for  receiving  }>a8- 
sengers  and  fiieight  carried  in  this  State,  and  from  this 
State  to  another  State,  and  that  it  was  so  operating  its  said 
railway  in  the  months  of  May  and  June,  1868 ;  and  that 
the  goods  referred  to  in  plamtiff 's  petition  were  shipped  on 
said  railway,  as  alleged,  froiii  Chicago,  Illinois,  to  Mar- 
shalltown,  Iowa ;  and  he  insists  that  the  act  of  the  general 
assembly  of  Iowa,  imposing  the  penalties  sued  for,  are  in 
conflict  with  the  constitution  of  the  United  States  which 
oonfera  upon  congress  exclusive  power  to  regulate  com- 
meroe  among  the  several  States. 

In  another  case  in  this  court,  between  these  same 
parties,  this  question  is  disposed  of  in  the  opinion  of  the 
court  delivered  by  Mr.  Justice  Bbck,  in  an  able  and  satiu»- 
&ctory  manner*!  and  we  deem  further  discussion  unneces- 
sary. 

Affirmed. 
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« 

1.  lift  inBimooei  notiob  to  aoert.  Notice  to  an  mgent  of  a  Hf e 
insuiance  company  having  authority  to  soUdt,  make  out  and  io^ 
ward  application!  for  insurance,  to  deUyer  to  the  assured  policies 
when  returned,  and  to  coUect  and  transmit  premiums,  wiU  operate 
as  notice  to  the  oomjMtny,  and  it  wiU  be  bound  by  acts  then  done  by 
him  in  respect  to  the  bvudness  he  is  transacting. 

8. S8T0FPEL :  FALSE  sPATmcBNT.  An  untme  or  fraudulent  state- 
ment on  the  part  of  the  applicant,  of  a  fact  material  to  the  risk, 
will  not  prerent  a  recovery  against  the  company  if  it  or  its  agent, 
authorised  as  above  stated,  was  informed  of  and  ^ew  the  truth  in 
regard  to  such  fact  when  it  received  the  application  and  premium 
and  issued  the  poUcy. 
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8.  XATTKB8   OF  WASRAlfTrT  AKD  BBPBB8ENTATI0N.     Matten  of 

warrant/  oonstitate  a  part  of  the  contract,  and  it  ie  neceasar/  that 
they  should  be  exactly  and  literally  complied  with ;  bat  matters  of 
representation  are  but  collateral  to  the  contract,  and  it  is  sofflcient 
if  they  are  substantially  complied  with.  The  distinction  between 
warranties  and  representations  pointed  out  by  Day,  Gh.  J. 

4. Warranties  will  not  be  created  nor  extended  by  construction. 

They  must  arise  from  the  fair  interpretation  and  clear  intendment 
of  the  language  used. 

5. NATUSB  OF  AFFUOATiOir.   The  application  is,  in  itself,  merely 

collateral  to  the  contract  of  insurance,  and  its  statements  are  to  be 
classified  and  'construed  as  representations,  unless,  by  force  of  a 
reference  in  the  policy,  they  are  converted  into  warranties,  and  the 
purpose  is  clearly  manifest,  from  the  papers  thus  connected,  that 
the  whole  shall  form  one  entire  contract 

^ In  order  to  constitute  words  of  reference,  contained  in  an  appli- 
cation, into  a  warranty,  they  must  be  such  as,  in  legal  effect,  make 
it  a  part  of  the  i>oli^. 

7. BULS  AFFUXD.  In  the  present  case,  which  was  an  action  on  a 

policy  based  on  an  application  for  insurance  on  the  life  of  another, 
th^re  were  flye  separate  papers  connected  with  the  application,  vis. : 
one  headed  ''particulars  required  from  persons  proposing  to  effect 
insurance  on  liyes  in  this  comiMtny ;"  another,  **  questions  to  be 
answered  by  the  physician  of  the  party  applying  for  insurance ;" 
another, "  questions  to  be  answered  by  the  friend  of  the  party  apply- 
ing for  insurance  f  another, "  questions  to  be  answered  by  the  agent, 
if  the  applicant  is  not  preyiously  known  to  him ;"  and,  lastly,  one 
headed,  "  declaration  to  be  made  and  signed  by  the  person  proposing 
to  make  insurance  on  the  life  of  another."  The  poli^  contained  the 
following  reference :  "  It  is  understood  and  agreed  by  the  assured  to 
be  the  true  intent  and  meaning  hereof,  that,  if  the  declaration  made 
by  or  for  the  assured,  and  upon  the  faith  of  which  this  agreement  is 
made,  shall  be  found  in  any  respect  untrue,  then,  and  in  such  case, 
this  policy  shall  be  null  and  Toid."  Seld,  that  the  statements  con- 
tained in  the  dedaration  could  alone  be  regarded  as  warranties,  and 
that  the  statements  of  the  person  on  whose  life  the  insurance  was 
effected  were  to  be  regarded  as  mere  representations. 

8.  — MATKBULrrr  of  bbfbbsbiitatioks:  fboyikcb  of  jurt.  While 
it  is  within  the  proper  proyinoe  of  the  jury  to  determine  whether 
the  statements  made  in  an  application  for  insurance  are  substan- 
tially, or,  in  erery  material  respect,  true,  it  is  not  their  province  to 
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determine  the  materiality  of  alleged  miistatementa  oontuned  ia 
8uch  application. 

9. KVIDBNCB:  MEDICAL  TESTDCOinr  AB  TO  CAUSE  OF  DEATH.     The 

opinion  of  a  physician  ia  competent  evidence  aa  to  the  cauae  of 
death  of  a  person  whoee  life  is  insnred;  hut  the  weight  of  such 
opinion  is  a  question  for  the  jury. 

10. FRAUD:  BTATBMBNTS  TO  BE  C0N8IDEBED.  In  determining  the 

question  of  fraud  regarding  represen&tions  in  respect  to  the  health 
and  habits  of  the  person  on  whose  life  insurance  was  sought  to  be 
efiected,  not  only  the  answers  or  statements  of  such  person  but 
those  of  his  physician  and  of  his  friend  should  be  considered  by  the 

11. nTTEMFEBAKCE.   Where  a  policy  of  life  insurance  was  sought 

to  be  avoided  on  the  ground  that  the  death  of  the  party,  on  whose 
life  insurance  was  effected,  was  caused  by  intemperance,  an  instruc- 
tion which  charged  that  if  the  death  of  such  person  was  only  cof^ 
tribtUed  to  by  the  intemperate  use  of  liquor,  then  the  defense  in 
that  respect  was  not  made  out,  was  held  not  erroneous. 

13. coNBTBUcnoN  OF  POLICY.    A  poli<7  of  insurance  will  be 

strictly  construed  against  the  company. 

18.  Evidenoei  imfbachment  on  mattbbb  of  ofiniok.  An  expert,  who 
testifies  as  to  matters  of  opinion,  may  be  impeached  by  showing  that 
he  has  afltoned  a  different  opinion  oh  a  former  occasion. 


Appeal  from  Ddmoare  CH/rcwU  CovH. 

Wednesday,  Apbil  5. 

On  the  19th  day  of  February,  A.  D.  1866,  Mary  L.  Mil- 
ler,  through  her  husband,  James  A.  Miller,  made  an  appli- 
cation to  the  -Mutual  Benefit  Life  Insurance  Ck>mpany  for 
a  policy  of  insurance  upon  the  life  of  her  said  husband,  as 
follows,  to  wit :  "  I,  Mary  L.  Miller,  wife  of  James  A.  Mil- 
ler, of  Le  Claire,  in  the  county  of  Scott,  in  the  State  of 
Iowa,  being  desirous  of  effecting  an  assurance  with  the 
Mutual  Benefit  life  Insurance  Company,  in  the  sum  of  five 
thousand  dollars,  upon  the  life  of  James  A.  Miller,  of  Bu- 
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buqne,  in  the  State  of  Iowa,  the  person  described  on  the 
other  side,  during  the  whole  continuance  thereof,  do  hereby 
declare  that  the  age  of  the  said  James  A.  Miller,  next  birth- 
day, wiU  be  thirty-one  years.  That  he  does  not,  to  the 
best  of  my  knowledge  and  belief,  practice  any  bad  or  vicious 
habits  that  tend  to  the  shortening  of  life.  *  *  *  And 
I  hereby  agree  that  the  answers  of  the  said  James  A.  Mil- 
ler, and  those  of  his  physician  and  jGriend,  shall  be  the  basis 
of  the  contract  between  myself  and  the  company ;  and  if 
any  untrue  or  fraudulent  allegation  is  contained  in  those  an-  ' 
swers  or  in  this  declaration,  sH  moneys  which  shall  have 
been  paid  to  the  said  company  on  account  of  the  assurance 
made  in  consequence  thereof  shall  be  forfeited  for  the  bene- 
fit of  the  company. 

"  Dated  this  19th  day  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-six. 

<<Mast  L.  Miller, 

"  By  Jambs  A.  Millbe." 

Twenty-two  printed  interrogatories  were  propounded  to 
James  A.  Miller,  among  which,  with  the  a^wers  thereto, 
were  the  following,  to  wit:  */Name  and  residence  of  the 
party's  usual  medical  attendant,  or  of  the  medical  attend- 
ant of  his  family,  to  be  referred  to  for  information  as  to  his 
health?  Dr.  Sprague,  Dubuque,  Iowa.  Kame  and  res- 
idence of  an  intimate  friend,  to  be  referred  to  for  similar 
information?  Charles  J.  Bogers,  Esq.,  Dubuque,  Iowa. 
Is  the  party  sober  and  temperate  ?  Yea.  Has  he  always 
been  so?  Yes.  *Is  the  party  aware  that  any  untrue  or 
fraudulent  allegation  made  in  effecting  the  proposed  assur- 
ance will  render  the  policy  void,  and  that  all  payments  of 
premiums  made  thereon  will  be  forfeited  ?    Yes." 

Among  the  questions  propounded  to  Charles  J.  Rogers, 
with  the  answers  thereto,  were  the  following,  to  wit :  "Are 
his  habits  of  life  temperate  ?  I  think  they  are.  Has  he 
always  been  temperate?    So  far  as  I  know."    Among  the 
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questions  propounded  to  Dr.  Sprague,  with  the  answers 
thereto^  are  the  following:  ^^Is  he  sober  and  temperate? 
Cannot  say.  Has  he  always  been  so?  So  &r  as  I 
know."  Thornton,  who  was  an  agent  of  the  company, 
sent  Cas^,  who  was  also  the  company's  agent,  to  procure 
the  answers  of  Bogers  and  Dr.  Sprague  to  the  interroga- 
tories propounded  to  them.  The  testimony  of  Rogers,  as 
to  the  interview  between  himself  and  Case,  is  as  follows : 
"  I  looked  over  the  questions  I  was  requested  to  answer  in 
the  application,  and  when  I  saw  the  questions,  ^  Is  he  sober 
and  temperate  ? '  and  ^  Has  he  always  been  so  ? '  I  said  to  Mr. 
Case,  that  Mr.  Miller  was  already  insured  in  the  Equitable, 
and  I  had  advised  him  not  to  surrender  his  policy  in  that 
company,  as  it  had  been  running  for  a  number  of  years; 
and  if  Uiis  company  was  going  to  take  a  policy  on  his  life, 
I  wanted  them  to  take  him  imderstandingly.  So  far  as  I 
was  concerned,  to  the  first  question,  ^  Is  he  sober  and  tem- 
perate?' I  could  answer  yes.  I  gave  my  reasons  why  I 
could  so  answer.  I  had  got  Mr.  Miller  a  situation  in  my 
brother-in-law's  bank  upon  the  express  promise  that  he 
would  not  drink  any  more;  that  he  had  been  perfectly 
sober  since  he  had  been  in^  the  bank,  and  I  trusted  he 
would  be  so  in  the  future.  That  in  regard  to  the  next 
question,  ^Has  he  always  been  temperate?'  I  said  I  had 
known  Mr.  Miller  for  a  period  of  ten  years,  and  during 
that  time  he  had  not  always  been  a  man  of  sober  and  tem- 
perate habits,  but  had  indulged  in  the  use  of  intoxicating 
liquors;  that  if  I  answered  that  question  at  all,  I  should 
have  to  answer  it  conscientiously  and  say  ^  no.'  To  which 
he  replied  that  it  was  a  mere  matter  of  form,  and  requested 
me  to  leave  it  blank.  Therefore,  I  filled  out  the  answers  in 
the  blanks  to  the  other  questions  and  signed  my  name. 
Thereupon  Mr.  Case  took  the  application  out  of  my  office, 
and  I  never  saw  it  afterward  until  it  was  introduced  in  evi- 
dence on  the  former  trial  of  this  cause.  I  never  gave  any 
body  permission  to  fill  the  blank." 
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Gise  retnmed  mth  the  interrogatories  to  Thornton,  and 
informed  him  ^^that  Mr.  Miller  was  not  insurable  on 
aoconnt  of  Hr.  Sogers'  statement  that  he  had  not  always 
been  temperate,  and  that  Mr.  Sogers  had  not  filled  the 
blank  in  answer  to  the  question,  ^  Ebs  he  always  been  tem- 
perate J'  ^  The  answer,  "  So  fiwr  as  I  know,"  to  the  inter- 
rogatory, '^Has  he  always  been  sof'^  propounded  to 
Sogers,  is  in  the  handwriting  of  Thornton.  Thornton 
testifies  that  Sogers  gave  him  permission  to  so  fill  it.  Dr. 
Spragae  also  fiEiiled  to  answer  the  question,  ^'  Has  he  always 
been  so ! ''  and  the  evidence  tends  to  prove  that  the  answer 
thereto  is  in  the  handwriting  of  the  agent,  Thornton. 
There  is  no  evidence  that  he  had  any  authority  from 
Sprague  to  so  answer  it. 

Among  the  questions  answered  by  S.  M.  Case,  the  agent, 
were  the  following :  "  Do  you  consider  him,  from  the  infor- 
mation you  have,  a  fit  person  to  be  insured,  and  do  you 
recommend  him  to  the  directors  as  such}  Yes.''  In  pursu- 
ance of  these  proceedings  a  policy  of  insurance  upon  the 
life  of  James  A.  Miller  was  issued,  contaming,  among 
others,  the  following  provisions,  to  wit :  ^^Provided  ahjoaySj 
and  it  is  hereby  declared  to  be  the  true  intent  and  meaning 
of  this  policy,  and  the  same  is  accepted  by  the  assured, 
upon  these  express  conditions,  that,  in  case  the  said  James 
A.  Miller  shall  *  *  *  die  by  reason  of  intemperance 
from  the  use  of  intoxicating  liquors,  *  *  *  this  policy 
shall  be  void,  null  and  of  no  effect  And  it  is  also  under- 
stood and  agreed,  by  the  within  assured,  to  be  the  true 
intent  and  meaning  hereof,  that  if  the  declaration  made  by 
or  for  the  assured,  and  bearing  date  the  19th  day  of  Febru- 
ary, 1866,  and  upon  the  fidth  of  which  this  agreement  is 
made,  shall  be  found  in  any  respect  untrue,  then  and  in 
such  case  this  policy  shall  be  null  and  void."  James  A. 
Miller  died  on  the  19th  day  of  April,  1868.  This  suit  was. 
instituted  in  the  Delaware  circuit  court  for  the  recovery  of 
the  amount  of  the  policy. 
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The  answer  admits  the  issuance  of  the  policy,  the  death 
of  James  A.  Miller,  that  he  was  the  husband  of  plaintiff, 
and  that  plaintiff  owns  the  policy,  and  avers  that  James  A. 
Miller  made  &lse  and  fraudulent  answers  to  the  questions : 
^^Is  the  party  sober  and  temperate^  ^^Has  he  always 
beensof  Andthat  James  A.  Miller  died  by  reason  of  in- 
temperance from  the  use  of  intoxicating  liquors,  whereby, 
it  is  ^eged,  the  said  policy  became  void. 

The  testimony  established  that  Miller,  for  many  years 
prior  to  the  ta^Lce,  had  1»«  .  »..  of '™7  totilLte 
habits,  and  tended  to  prove  that  his  death  was  occasioned 
by  the  intemperate  use  of  intoxicating  liquors.  The  cause 
was  tried  by  a  jury.  Yerdict  and  judgment  for  plaintiff 
for  $5,000.    Defendant  appeals. 

The  forfher  neeeasary  &ct8  appear  in  the  opinion. 

Adams  df  Hobinson  for  the  appellant. 

DeWitt  0.  Or(vra  and  C.  J.  Rogers  for  the  appellee. 

Daj,  Ch.  J. — I.  The  defendant  requested  the  court  to 
give  the  jury  the  following  instruction,  to  wit :  "  It  is  pro- 
1.  LmiMsiT-  vided  in  the  policy  that  it  is  the  true  intent 
to  agent.  and  meamug  thereof  that  .if  the  declaration 
made  by  or  for  the  assured,  and  bearing  date  the  19th  day 
of  February,  1866,  shall  be  found  in  any  respect  untrue, 
then  the  policy  should  be  void.  If,  therefore,  you  find  said 
declaration  in  any  respect  materially  untrue,  your  verdict 
must  be  for  the  defendant.'' 

The  court  refused  this  instruction,  and  gave  the  follow- 
ing, to  wit : 

^^  An  untrue  or  fraudulent  statement,  or  denial  made  by 
the  applicant  of  a  fact  material  to  the  risk,  to  induce  the 
issuance  of  a  policy,  will  prevent  the  policy  from  taking 
effect  as  a  valid  c(^tract,  unless  the  insurer  has  in  some  * 
way  waived  or  eslopped  himself  from  relying  upon  such 
misstatement  to  avoid  the  policy." 
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^^  If  an  inBurance  company  issaes  a  policy  upon  a  greater 
riiBk  than  an  ordinary  one,  with  a  full  knowledge  of  all  the 
&ct8,  it  cannot 'escape  the  binding  obligation  of  its  contract 
by  pleading  such  £eu^." 

^^  If  you  find  that  James  A.  Miller  made  an  untrue  or 
fiaudulent  statement  of  a  fttct  material  to  the  risk,  in  the 
application  for  the  policy,  then  you  should  find  for  the 
defendant,  unless  you  further  find  that  the  defendant  was 
informed  of  and  knew  the  truth  in  regard  to  such  fttct,  and 
after  knowing  such  &ct  fully,  received  the  appUcation,  the 
premium  money  and  notes,  and  issued  the  policy ;  in  which 
case  you  should  find  for  the  plainti£'' 

^^  A  full  knowledge  of  the  truth  of  the  alleged  misstate- 
ments of  Miller  in  the  application,  communicated  lo  Thorn- 
ton and  Case,  or  either,  was  a  communication  to  the  com- 
pany.'' 

The  refusing  to  give  the  one,  and  the  giving  of  the 
other  instructions,'  the  defendant  assigns  as  error. 

This  assignment  presents  for  our  consideration  this  in- 
teresting question :  ^^  Is  an  insurance  company,  transiting 
business  through  an  agent  having  authority  to  solicit,  make 
out  and  forward  applications  for  insurance,  to  deliver  over 
policies  when  returned,  and  to  ooUect  and  transmit  premi- 
ums, aftected  by  the  knowledge  acquired  by  such  agent 
when  oigaged  in  procuring  an  application,  and  bound  by 
his  acts  at  such  time  done  with  respect  thereto?''  Upon 
this  point  there  is  much  conflict  in  the  decisions.  In  the 
case  of  Vaae  v.  .Eagle  Idfe  cmd  Siealth  Instiranoe  Co.j  6 
Cufih.  (Mass.)  42,  it  was  held  that,  where  an  agent  of  a  life 
insurance  company,  who  was  not  authorized  to  agree  for 
insurance,  knew  of  the  &lsity  of  a  material  representation 
by  an  applicant,  such  knowledge  would  not  prevent  the 
company  from  insisting  upon  a  discharge  in  consequence 
of  ihe  Mae  representation. 

The  same  doctrine  was  recognized  in  the  case  of  Smdth 
V.  Inauranoe  Co.^  24  Penn.  St.  320.    In  Mitchell  et  al.  v. 
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Lycommg  Mutual  Inswrcmce  Qo.^  51  id.  102^  it  was 
held  that  an  agent  of  an  insurance  company  whose  duty  is 
to  take  surveys,  receive  applications  for  insurance,  examine 
the  circumstances  of  a  loss,  approve  assignments  and  re- 
ceive assessments,  is  not  authorized  to  accept  notice  of  other 
insurance  or  waive  its  consequences. 

And  the  case  of  WUson  v.  Cowway  Fvte  Insurance  Co. 
does  not  stop  with  a  recognition  of  the  foregoing  doctrines, 
but  holds  that  an  agent  of  an  insurance  company,  em- 
powered  merely  to  receive  written  applications  for  insur- 
ance,  to  transmit  them  to  the  company,  and,  if  they  decide 
to  take  the  risk,  to  receive  the  policy  executed  by  them,  and 
to  issue  it  to  the  applicant  upon  receipt  from  him  of  the 
premium,  is  not  the  agent  of  the  company  for  the  making 
of  applications ;  and  if  employed  by  the  applicant,  or  per- 
mitted to  act  for  him  in  drawing  up  the  application,  U  his 
agerUj  for  whose  mistakes  of  fttct  c(»nmitted  in  the  state- 
ments or  answers  to  interrogations  in  the  application  he  is 
responsible.  To  the  same  purport  see  LoweU  y.  Middlesex 
Mvtual  Fvre  Inawam^oe  Co,y  8  Gush.  127 ;  Forbes  v.  Agar 
warn  Inswram^oe  Co..,  9  id.  470 ;  Lee  v.  Howa/rd  Insurance 
Co.y  8  Gray,  683. 

In  support  of  the  converse  doctrine  see  Bowley  y.  Emr 
pire  Insv/ranoe  Corrypany^  36  K.  Y.  550.  In  this  case  the 
plaintiff  stated  to  the  agent,  yerbally,  the  &cts  necessary 
to  meet  the  requirements  of  the  rules  of  the  company,  and, 
among  other  things,  informed  him  that  the  premises  were 
incumbered  by  mortgage.  An  application  was  signed  in 
blank  by  plaintiff,  and  given  to  the  agent,  he  promising  to 
insert,  over  the  signature  thus  obtained,  the  particulars  t^us 
fdmi^ed  him,  as  a  basis  of  the  insurance,  on  his  return  to 
his  residence.  In  filling  up  the  application  the  agent  inserted 
what  was  not  the  fact,  and  in  violation  of  his  instructions, 
that  there  was  no  incumbrance  on  the  premises.  It  was 
held  that  he  was  the  agent  of  the  company  in  filling  up  the 
application,  and  that  the  company  was  bound  by  his  acts. 
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In  the  case  of  Mdstera  v.  Madison  Co.  Mutual  In8U7*a/n€e 
Co. J 11  Barb.  624,  it  was  held  that,  although  the  by-laws  of 
an  insurance  company  make  the  person  taking  a  survey  in 
its  behalf  the  agent  of  the  applicant,  still  he  is  the  agent  of 
the  company  also,  and  it  is  bound  by  his  acts. 

In  the  case  of  Septan  v.  Montgomery  Co.  Mutual  Insur- 
ance Co.f  9  Barb.  191,  it  was  held  that,  when  a  policy  of 
insurance  requires  that  in  case  of  any  prior  existing  insurance 
upon  the  same  property  notice  thereof  shall  be  given  to  the 
company,  notice  to  an  agent  autliorized  to  make  surveys  and 
receive  applications  for  insurance,  and  to  receive  the  moneys 
paid  by  the  assured,  is  sufKcient,  and  that  such  notice  need 
not  be  in  writing.  In  the  case  of  McMjoen  v.  The  Montgom- 
ery  Co.  MutniaL  Inswrwnoe  Co.j  5  Hill,  101,  it  was  held 
that  notice  to  the  traveling  agent  of  the  company,  whose 
busings  was  to  solicit  insurances,  make  surveys  and  receive 
applications,  while  actually  engaged  in  preparing  an  appli- 
cation for  a  policy,  was  binding  upon  the  company,  although 
the  notice  never  reached  the  company;  and  that  notice  to 
an  agent,  relating  to  business  which  he  is  authorised  to 
transact,  and  while  actually  engaged  in  transacting  it,  will, 
in  general^  operate  as  notice  to  the  principal.  See,  also, 
RcnjiAey  v.  Efwpi/re  Insurance  Co.^  8  £eyes,  559,  and  An^son 
V.  The  Winneshiek  Insu/rance  Co.^  28  Iowa,  84. 

To  this  latter  view  the  judicial  mind  seems  rapidly  tend- 
ing, and  it  is  certainly  more  in  accord  with  the  enlightened 
and  progressive  spirit  of  the  age.^  These  companies  select 
their  own  agents,  require  them  to  enter  into  bonds  for  the 
faithful  discharge  of  their  duties  and  send  them  forth  pro- 
vided with  blank?  and  clothed  with  all  the  insignia  of 
authority.  If  their  ignorance  or  their  cupidity  leads  them 
to  recommend  improper  risks,  it  is  more  in  consonance  with 
reason  that  the  loss  should  be  borne  by  the  company  than 
that  the  assured  should  be  made  the  victim  of  the  incompe- 
tency or  the  avarice  of  the  agents.  More  especially  is  this 
true  in  view  of  the  fact  that  the  company  has  the  means 
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of  indemnity  through  the  bond  of  the  agent  Just  prin- 
dples  of  public  policy  require  that  these  companioB  should 
be  held  to  a  strict  d^ree*  of  responsibility  for  the  acts  of 
their  agents.  They  will  thus  be  led  to  the  exercise  of 
greater  circumspection  in  the  selection  of  agents,  and  the 
masses  will,  in  part  at  least,  be  relieyed  firom  an  annoying 
importunity,  which  often  leads  them  to  procure  poUdes, 
wiLut  the  fuU-  concurrence  of  their  judgments^nd  ^ 
opposition  to  their  best  interests. 

The  business  of  insurance  is  rapidly  increasing  in  mag- 
nitude and  importance,  and  it  is  as  essential  to  the  com- 
panies themselyes  as  to  the  assured  that  the  rules  of  law 
declared  applicable  to  them  should  be  based  upon  just  and 
equitable  prindples,  and  administered  in  a  manner  in  har- 
mony  with  the  doctrinee  of  an  enlightened  juriaprudenob. 

It  is  quite  time  that  the  technical  constructions  whidi 
have  pertained  with  reference  to  contracts  of  this  kind, 
blocking  the  pathway  to  justice,  and  leading  to  dedsions 
opposed  to  the  general  sense  of  mankind,  should  be  aban- 
doned, and  that  these  corporations,  grown  opulent  fit)m  the 
scanty  savings  of  the  indigent,  should  be  held  to  the  same 
measure  of  responsibility  as  is  exacted  of  individuals. 

It  follows  that,  in  our  opinion,  the  court  did  not  err  in 
instructing  the  jury  that  the  defendant  was  bound  by 
notice  communicated  to  its  agents. 

n.  The  court  gave  the  following  instruction,  to  wit: 
^^  The  language  of  the  policy  does  not  make  the  statements 

8. matters    Contained  in  tihe  application  for  it  mattere  of 

anrJSreJen-  warranty,but  matters  of  representation.^^  The 
tation.  defendant  excepted  to  this  instruction  and  as- 

signs the  giving  of  it  as  error. 

A  warranty  differa  from  a  representation  in  two  essential 
aspects.  First,  a  warranty  constitutes  a  part  of  the  con- 
tract, and  it  is  necessary  that  it  should  be  exactly  and 
literally  complied  with ;  but  a  representation  is  ooUateral 
to  the  contract,  and  it  is  snffident  if  it  be  equitaUe  and 
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sabfitantially  complied  with.  Second,  in  a  case  of  a  wajv 
ranty  the  burden  of  proof  is  upon  the  party  seeking  indem- 
nity to  establish  a  case  in  all  respects  in  conformity  with 
the  terms  nnder  which  the  risk  was  assumed ;  but  in  case 
of  a  representation  the  bnrden  is  cast  upon  the  defendant 
to  set  forth  and  prove  the  collateral  &cts  upon  which  he 
relies.  1  Phillips  on  Insurance,  §§  669, 754,  and  Campbell 
y.  New  Engla/nd  Mutual  lAfe  Inswrcmoe  Oo.^  98  Mass. 
889,  890.  In  the  case  of  Darnels  v.  Hudson  JRvver  Fire 
Insurcmoe  Oo.y  12  Onsh.  416,  Shaw,  Oh.  J.,  very  clearly 
and  forcibly  illustrated  the  distinction  between  a  warranly 
and  a  representation.  He  said:  ^^  The  difference ''(between 
a  warranty  and  a  representation)  ^^  is  most  essential.  If  any 
statement  of  &ct,  however  unimportant  it  may  have  been 
r^arded  by  both  parties  to  the  contract,  is  a  warranty,  and 
it  happens  to  be  untrue,  it  avoids  the  policy.  K  it  be  con- 
strued as  a  representation  and  is  untrue  it  does  not  avoid  the 
contract  if  not  willfdl  or  if  not  material.  To  illustrate  this, 
the  application  in  answer  to  an  interrogatory  is  this: 
^^  ashes  are  taken  up  and  removed  in  iron  hods,"  whereas 
it  should  turn  out  in  evidence  that  ashes  were  taken  up  and 
removed  in  copper  hods,  perhaps  a  set  recently  purchased 
and  unknown  to  the  owner.  If  this  was  a  warranty,  the 
policy  is  gone ;  but  if  a  representation  it  would  not,  we  pre- 
sume, affect  the  policy,  because  not  willful  or  designed  to 
deceive,  but  more  especially  because  it  would  be  utterly 
immaterial,  and  would  not  have  influenced  the  mind  of 
either  party  in  making  the  contract  or  in  fixing  its  terms." 
In  the  case  of  Campbell  v.  New  EngUmd  Mutual  Life 
Ifisewroffioe  Co.  it  was  said,  that  '^  when  statements  or  engage- 
ments on  the  part  of  the  insured  are  inserted,  or  referred 
to  in  the  policy  itself,  it  often  becomes  difficult  to  deter- 
mine to  which  class  they  belong.  K  they  appear  on  the 
&ce  of  the  policy  they  do  not  necessarily  become  war- 
ranties. Their  character  will  depend  upon  the  form  of 
expression  used,  the  apparent  purpose  of  the  insertion,  and 
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sometimeB  upon  the  connectdoii,  or  relation  to  other  parts 
of  the  instrnment.  If  they  are  contained  in  a  separate 
ps^er,  referred  to  in  such  a  manner  as  to  make  it  a  part 
of  the  oontracti  the  same  considerations  of  course  will  ap- 
ply. *  *  *  In  considering  the  question  whether  a 
statement  forming  a  part  of  the  contract  is  a  warranty,  it 
must  be  borne  in  mind,  as  an  established  maxim,  that  war- 
ranties are  not  to  be  created  nor  extended  by  construction. 
They  must  arise,  if  at  all,  from  the  fair  interpretation  and 
dear  intendment  of  the  words  used  by  the  parties.''  Citing 
Darnels  v.  Hvdaon  Rimer  Ins.  Co.^  12  Oush.  416,  424; 
Blood  V.  Howa/rd  Ins.  Co,,,  12  id.  472 ;  Jeffereon  Ins.  Co. 
V.  Cothecd,  7  Wend.  72 ;  Forbush  v.  Western  Maes.  Ins. 
Co.,  4  Gray,  337,  840. 

^^  The  application  is  in  itself  collateral  merely  to  the  con- 
tract of  insurance.     Its  statements,  whether  of  facts  or 

5, natoreof  agreements,  belong  to  the  class  o(  representa- 

^piioaUon.  tiong^  They  are  to  be  so  construed,  unless  con- 
verted into  warranties  by  force  of  a  reference  to  them  in 
the  x>olicy,  and  a  clear  purpose,  manifest  in  the  papers  thus 
connected,  that  the  whole  shall  form  one  entire  contract. 
When  the  reference  to  the  application  is  expressed  to  be  for 
another  puipose,  or  when  no  purpose  is  indicated,  to  make 
it  part  of  the  policy,  it  will  not  be  so  treated."  CamkfpbM 
y.  Neu>  England  Mv4md  Life  Ins.  Co.y  98  Mass.  891,  392 ; 
Snyder  v.  Farmer^  Ins.  aaid  Loam,  jCi?.,  13  Wend.  92. 

In  the  case  of  Darnels  v.  Hudson  Bvoer  Fire  Ins.  Co., 
Shaw,  Oh.  J.,  having  alluded  to  the  fact  that  a  warranty, 
however  immaterial,  if  imtme,  avoids  the  poUcy,  uses  this 
language :  ^^  Hence  it  is,  we  suppose,  that  the  leaning  of 
all  courts  is,  to  hold  such  a  stipulation  to  be  a  representa- 
tion rather  than  a  warranty,  in  all  cases  where  there  is  any 
room  for  construction,  because  such  construction  will,  in 
general,  best  carry  into  effect  the  real  intent  and  purpose 
which  the  parties  have  in  view  in  making  their  contract" 
And  the  learned  chief  justice,  in  the  same  case,  further 
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said :  ^^  If  by  any  words  of  reference  the  Btipulations  in 
another  instnunent,  such  as  the  proposal  or  application,  can 
be  construed  a  warranty,  it  must  be  such  as  makes  it  in 
legal  eflTect  a  part  of  the  policy.'' 

In  the  case  of  Cam/pbeH  v.  Neno  ISnglcmd  Mvitnial  Life 
Ins.  Co.^  the  defendant  insisted,  as  in  the  present  case,  that 
certain  statements  were  to  be  regarded  as  warranties,  and 
the  point  decided  in  the  case  is  so  pertinent  to  the  present 
inquiry,  and  the  reasoning  is  so  dear  and  forcible,  that  we 
feel  justified  in  quoting  further  from  it.  The  court  said : 
^^  In  every  case  cited  in  support  of  the  defendant's  position, 
there  was  an  express  reference  in  the  policy,  which  made 
the  application  a  part  of  the  coiftract.  The  one  most 
relied  on,  and  claimed  to  be  especially  applicable  to  the 
fects  of  the  present  case,  is  that  of  Miles  v.  Cormectiout 
Ins.  Go.y  3  Gray,  580.  In  that  case  it  was  declared  in  the 
policy  itself  to  be  "  expressly  understood  and  agreed  to  be 
the  true  intent  and  meaning  hereof,  that  if  the  proposal, 
answer  and  declaration  made  by  the  assured,  and  upon  the 
fidth  of  which  this  agreement  is  made,  shall  be  found,  in 
any  respect,  untrue,  then  and  in  such  case  this  policy  shall 
be  null  and  void."  In  that  proposal  the  assured  declare 
(among  other  things)  that  the  answers  and  statements 
therein  made  are  correct  and  true,  and  ^^  agree  that  the  an- 
swers given  to  the  following  questions,  and  the  accompany- 
ing statements,  and  this  declaration,  shall  be  the  basis,  and 
form  part  of  the  contract  or  policy  between  them  and  the 
said  company."  Two  marked  features  in  that  case  distin- 
guish it  from  the  present.  First,  the  clause  in  the  policy  re- 
lates distinctly  and  exclusively  to  the  paper  called  ^^  the  pro- 
posal and  declaration."  Second,  when  the  two  papers  are 
thus  brought  together  there  is  a  distinct  agreement  not 
only  that  the  statements  are  true  and  correct,  but  that  they 
are  to  form  a  part  of  the  contract.  In  the  present  case  the 
policy  contains  no  reference  to  any  application,  nor  to  any 
declaration  or  statement  in  writing,  made  or  to  be  made  by 
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the  assured.  The  only  danse  in  the  policy  which  can  have 
any  bearing  upon  the  question,  when  disconnected  from 
other  provisions  of  a  diverse  character^  reads  as  follows, 
namely :  ^^  Or  if  the  statements  made  by  or  on  behalf  o^ 
or  with  the  knowledge  of,  the  said  assured  to  the  company, 
as  the  basis  of,  or  in  the  negotiation  for,  this  contract,  shall 
be  found,  in  any  respect,  untrue,  then,  and  in  each  of  said 
cases,  this  policy  shall  be  null  and  void."  It  is  clear  that 
this  is  not  a  reference  to  any  particular  instrument  or 
paper,  but  it  includes  any  and  all  statements,  whether  oral 
or  written.  The  defendant,  however,  contends,  that  a 
written  application  having  been  made  in  this  case,  which 
by  its  own  terms  declares  the  statements  therein  contained 
to  be  made  '^  as  the  basis  of  the  insurance  applied  for,  the 
policy  will  attach  to  that  application  as  containing  the  state- 
ments referred  to,  and  thus  constitute  an  express  warranty. 
We  are  &r  from  being  ready  to  concede  that  the  reference 
is  sufficiently  definite  to  warrant  the  bringing  of  the  two 
papers  together  for  the  purpose  of  giving  a  construction  to 
the  contact.  But,  even  if  the  appUcation  may  properly  be 
resorted  to  for  aid  in  the  construction,  it  contains  no  agree- 
ment and  no  words  to  indicate  that  its  statements  are  to 
be  taken  as  warranties,  nor  that  they  are  to  form  part  of 
the  contract.'' 

In  the  case  at  bar  the  proceedings  with  reference  to  the 
proceedings  of  the  policy  comprise  five  papers.  The  one 
designated  "A"  is  headed,  "Particulars  required  from  per- 
sons proposing  to  effect  assurance  on  lives  in  this  com- 
pany." That  designated  "  B  "  is  headed,  "  Questions  to  be 
answered  by  the  physician  of  the  party  applying  for  insur- 
ance." That  designated  "  0  "  is  headed,  "  Questions  to  be 
answered  by  the  friend  of  the  party  applying  for  assur- 
ance." That  designated  "  D  "  is  headed,  "  Questions  to  be 
answered  by  the  agent,  if  the  applicant  is  not  previously 
known  to  him."  And  the  fifth  is  designated  as  follows: 
"  Declaration  to  be  made  and  signed  by  the  person  propos- 
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ing  to  make  an  aasurance  on  the  life  of  another/'  This 
last-mentioned  paper  is  the  one  which  appears  first  in  the 
statement  of  &cts,  and  is  signed,  ^^Mary  L.  Miller,  by 
James  A.  Miller."  To  this  reference  is  made  in  the  policy 
as  follows :  ^^And  it  is  also  understood  and  agreed  by  the 
within  assured  to  be  the  true  intent  and  meaning  hereof 
that  if  the  declaration  made  by  or  for  the  assured,  and 
bearing  date  the  19th  day  of  February,  1866,  and  upon  the 
faith  of  which  this  agreement  is  made,  shall  be  found  in 
any  respect  untrue,  then  and  in  such  case  this  policy  shall 
be  null  and  void.'' 

It  is  worthy  of  note  that  the  deda/raUon  is  referred  to  by 
name,  and  that  to  none  of  the  other  papers,  each  of  whidi 
has  a  specific  designation  in  the  proceedings,  is  any  refer- 
ence made  in  the  poUqr.  In  this  respect  it  differs  from  the 
case  of  MUea  v.  Ths  CowMcUcfut  Insvo'cmoe  Co.^  before 
alluded  to,  in  which  the  poUqrmade  direct  reference  to  the 
propoeixl^  cmswer  and  dedUvtcMan  made  by  the  assured,  and 
provided  that  if  they  were  found  in  any  respect  untrue  the 
poliqr  should  be  null  and  void. 

Applying  the  principles  of  the  forgoing  decisions  to 
the  present  case  it  follows  that  the  statements  contained  in 
the  decUMraMon  can  alone  be  regarded  as  warvanties,  and 
that  the  answers  of  Miller  to  the  queetiona  propounded  to 
him  are  mere  representations. 

If  the  instruction  of  the  court  had  reference  to  the 
answers  to  the  printed  interrogatories,  it  was  proper.  If 
it  had  reference  to  the  decUvralAon  it  was  not  error  to  the 
prejudice  of  appellant.  The  only  alleged  misstatement, 
of  which  complaint  is  made,  is  contained  in  the  answer  of 
Miller  to  the  questions  asked  him.  Hence  it  becomes  quite 
immaterial  what  construction  is  placed  upon  the  statements 
in  the  declaration. 

As  the  court  did  not  err  in  giving  the  foregoing  instruc- 
tion, it  follows  that  the  fourth  instruction  asked  by  defied- 
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ant,  embodying  a  dootnne  at  variance  with  it,  was  properly 
refused.  , 

In  the  case  of  Hmry  WUkiman  v.  Ths  (hn/necUout 
Ilvinidl  Life  Ins.  Co,.,  decided  at  the  December  term,  1870, 
it  was  said  that,  under  the  t^rms  of  the  policy  in  that  case, 
the  answers  to  the  questions  contained  in  the  application 
became  warranties.  That  action  was  against  the  same,  com- 
pany in  which  the  decision  of  Miles  v.  Ths  CarmecHciU 
Ins.  Go.y  3  Gray,  680,  was  rendeired,  the  policies  of  which, 
as  we  have  seen,  contain  provisions  differing  widely  from 
those  now  under  consideration. 

in.  The, court  ftirther  instructed  the  jury  as  follows: 
^^  It  is  for  you  to  determine  the  materiality  of  the  alleged 
8. — •  matarui-  misstatements,  if    any  have   been  proven." 

Ity  of  repre-      rm  .    .  .  .1  rw 

senutiona:      This  instruction  we  consider  erroneous.    The 

J»roYljice  of  .  1   .       1       /»  1 

UTT.  only  misstatements  complained   of  are    the 

answers  of  Miller  to  the  following  questions,  to  wit :  ^^  Is 
the  party  sober  and  temperate  f"  ^^  has  he  always  been  so  f ' 
A  misrepresentation  by  one  party  of  a  fact  specifically 
inquired  about  by  the  other,  though  not  material,  will  have 
the  same  effect  in  exonerating  the  latter  from  the  contract  as 
if  the  fact  had  been  material,  since,  by  making  such  inquiry, 
heimplieathat  he  considers  it  so.  In  all  jurisprudence 
this  distinction  is  recognized.  It  is  particularly  applicable 
to  written  answers  to  written  inquiries,  refeired  to  in  a 
policy.  The  rule  is  so  because  a  party,  in  making  a  con- 
tract, has  a  right  to  the  advantage  of  his  own  judgment 
of  what  is  material,  and  ify  by  making  specific  inquiry,  he 
implies  that  he  considers  a  &ct  to  be  so,  the  other  party  is 
bound  by  it  as  such.  1  Phil,  on  Ins.,  §  342,  and  cases  cited; 
also,  Campbell  v.  Nefvo  EngUmd  Mu(/ual  Life  Insfwranoe 
Co.y  98  Mas9.  401.  Bepresentations  of  this  kind  differ 
from  warranties  in  that  a  substantial  compliance  with  them 
is  sufficient  to  answer  their  terms.  Whether  there  has 
been  such  substantial  compliance,  that  is,  whether  the  rep- 
resentation is,  in  every  material  respect,  true,  is  a  question 
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of  &ct  for  the  jury.  But  it  is  not  for  the  jury  to  say  that 
the  representation,  though  substantially  untrue,  is,  notwith- 
standing, immaterial.  An  illustration  will  make  plain  the 
view  of  the  court.  Suppose  that,  in  answer  to  a  specific 
question,  the  assured  states  that  his  age  is  thirty  years.  It 
appears,  from  the  evidence,  that  his  age  is  a  week  or  a 
month  greater.  The  question  would  be  a  proper  one  for 
the  jury  to  say  whether  the  representation,  though  strictly 
and  technically  untrue,  was  not  substantially  and  materially 
true.  But  suppose  it  appears,  from  the  evidence,  that  the 
a^  of  the  assured  is  fifty,  instead  of  thirty,  years.  It  is 
Z  the  province  of  the  j^y  to  say  fliat  the  ^presentation, 
though  untrue,  is  immaterial.  As  is  well  said,  in  the  case 
of  Carn/pbellN.  New  Englamd  Mut/uoL  lAfe  Inswra/nce  Co.^ 
it  is  not  within  the  province  of  the  jury,  under  the  guise 
of  determining  whether  the  statements  of  the  applicant 
were  materially  false  or  nntrue  in  some  particulars  material 
to  the  risk,  to  find  that  diBeases  and  infirmities  were  not 
material  to  be  disclosed,  which  the  parties  had,  by  the  form 
of  the  contract  of  insurance,  and  of  the  contemporaneous 
written  application,  conclusively  agreed  to  consider  mate- 
riaL  See,  also,  Dammport  v.  Nev)  Englwnd  Insv/rwnce 
Co.y  6  Oush.  341.  We  are  aware  that  there  are  authorities 
which  sustain  the  instruction  of  the  court,  but  they  seem 
not  to  have  noticed  the  distinction  here  recognized,  and  are 
not,  in  our  judgment,  so  much  in  accord  with  sound  legal 
principles  as  those  which  support  the  converse  doctrine. 

lY.  The  defendant  assigns  as  error  the  refrisal  of  the 
court  to  give  the  following  instruction,  to  wit:  "The 
•.  —  ^'^  proper  evidence  of  the  cause  of  a  disease  is  the 
oaitertimony.  testimony  of  medical  men,  whose  practice  has 
been  such  as  to  enable  them  to  speak  as  experts.  Upon 
this  point  you  have  the  testimony  of  Dr.  Staples,  who 
attended  AOller  in  his  last  sickness,  and  whose  practice  for 
fifteen  years  qualifies  him  to  speak  as  an  expert  as  to  the 
cause  of  Miller's  disease.    If,  therefore,  you  believe  his 
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opinion  to  be  that  the  disease  of  which  Miller  died  was 
caused'  by  intemperance,  from  the  use  of  intoxicating 
liquors — in  other  words,  if  you  believe  his  opinion  to  be 
that  Miller  died  of  congestion  of  the  lungs  and  brain, 
.  and  that  such  congestion  was  caused  by  irritation  of  the 
stomach,  and  that  the  irritation  was  caused  by  the  use  of 
intoxicating  liquors — and  if  you  find  that  his  testimony  is 
uncontradicted,  then  his  opinion  must  prevaiL" 

Upon  this  branch  of  the  case  the.court  instructed  as  fol- 
lows :  "  The  opinion  of  a  physician  is  competent  evidence 
as  to  the  cause  of  death."  In  this  action  of  the  court 
there  was  no  error.  There  was  no  testimony  contradicting 
Dr.  Staples  as  to  the  cause  of  Miller's  death,  but  there  was 
some  testimony  tending  to  impeach  him.  However  slight 
the  effect  of  this  testimony,  and  however  little  the  consid- 
eration to  which  it  was  entitled  from  the  jury,  still  ita 
weight  is  to  be  determined  by  them. 

It  is  not  the  province  of  tiie  court  by  an  instruction  to 
withdraw  any  proper  testimony  frx>m  the  jury.  Had  this 
instruction  been  given,  its  effect  might  have  been  to  lead 
the  jury  to  believe  that,  as  there  was  no  other  testimony 
than  that  of  Dr.  Staples  as  to  the  cause  of  death,  his  opin- 
ion must  prevail,  without  regard  to  the  testimony  intro- 
duced for  the  purpose  of  impeachment.  The  instruction 
given  by  the  court  contained  the  law  as  to  the  competency 
of  the  opinion  of  the  doctor,  and  very  properly  left  the 
weight  of  this  opinion  to  be  determined  by  the  jury. 

Y.  It  is  claimed  that  the  court  erred  in  giving  the  fol- 
lowing instruction :  ^^  The  defendant  avers  that  there  were 
10. — fraud:  certain  untrue  and  fraudulent  statements  con 
beoonsidered.  tained  in  the  application  by  James  A.  Miller, 
and  insists  that  only  his  statements  in  regard  to  his  health 
and  habits  should  be  inquired  into.  But,  as  the  contract 
was  based  upon  the  statements  of  the  insured's  physician 
and  friend  as  well  as  his  own,  the  statements  of  all  three 
should  be  considered  in  determining  the  question  of  fr*aud." 
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Thifi  instruction  is  proper.  The  answers  of  the  physician 
and  friend  constituted  as  much  a  part  of  the  proceedings  as 
those  of  Miller,  and  were  equally  entitled  to  the  considera- 
tion of  the  jury. 

YI.  The  giving  of  the  following  instruction  is  assigned 
as  error:  ^^  If  an  insurance  company  issue  a  policy  upon  a 

^ Intern-    ™^  greater  than  an  ordinary  one,  with  a  full 

P*'*'^-  knowledge  of  all  the  fisicts,  it  cannot  escape 
the  binding  obligation  of  its  contract  by  pleading  such  fact, 
for  this  would  simply  be  allowing  insurers  to  commit  a 
deliberate  fraud  upon  the  insured."  The  correctness  of 
this  instruction,  as  an  abstract  proposition,  is  conceded.  It 
is  said,  however,  that  it  assumes  that  the  jury  would  be 
justified  in  finding,  from  the  evidence,  that  the  company 
had  frill  knowledge  that  the  risk  was  greater  than  an  ordi- 
nary one.  ^ 

We  have  before  seen  that  the  company' is  affected  by  tibe 
knowledge  of  its  agents  acquired  when  actively  ^igaged  in 
procuring  the  application  for  the  .policy.  The  defendant, 
however,  insists,  that  there  is  nothing  in  the  record  which 
shows  that  either  Oase  or  Thornton  had  knowledge  that 
Miller's  habits  had  been  intemperate. 

We  think  that  the  testimony  of  Bogers,  as  set  forth  in 
the  statement  of  tins  case,  tends  to  establish  this  &ct,  and 
that  the  question  of  their  knowledge  was  properly  sub- 
mitted to  the  jury. 

VjLL  It  is  claimed  that  the  court  erred  in  instructing  the 
jury  as  follows :  "  K  you  find  that  Miller^s  death  was  pro- 
tt. — con-  duced  by  other  causes,  then  you  should  find  for 
policy.  the  plaintiff  on  this  branch  of  the  case.    The 

policy  must  be  construed  strictly  against  the  defendant,  and 
if  you  find  that  Miller's  death  was  only  contributed  to  by 
the  intemperate  use  of  liquor,  then  you  must  find  for  the 
plaintiff  on  this  branch  of  the  case.  In  order  to  avoid  the 
policy,  the  defendant  must  satisfy  you,  by  a  preponderance 
of  evidence,  that  the  sole  or  paramount  cause  of  Miller's 
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death  was  caused  by  the  intemperate  use  of  intoxicating 
liquors.'*  The  defendant  claims  that  "if  intemperance 
shortens  life,  it  is  a  cause  of  death  within  the  meaning  of 
the  policy,"  and  that  the  policy  is  thereby  avoided.  It 
rarely,  if  ever,  happens,  that  the  intemperate  nse  of  intoxi- 
eating  drinks  is  indulged  in  for  a  considerable  period  with- 
out, to  some  extent,  shortening  life.  The  consequences  of 
the  construction  contended  for  by  the  defendant  would, 
therefore,  be,  that  an  insurance  company  which  had  aasnred 
the  life  of  one  known  to  be  intemperate,  and  which  had 
charged  a  higher  rate  of  insurance  in  consequence  of  such 
fact,  could  exonerate  itself  from  liability  upon  the.  policy 
by  showing  that  the  life  of  the  assured  had  been  shortened 
by  intemperance.  A  sound  principle  does  not  lead  to  con- 
sequences so  unjust  and  xmreasonable.  A  proximate  cause 
of  an  effect  is  that  which  inmiediately  precedes  and  pro- 
duces it,  as  distinguished  from  the  remotej  mediate  or  jpre- 
dispo8mg  cause.  When  several  causes  contribute  to  death 
as  a  result,  it  may  be  extremely  difficult  to  determine  which 
was  the  remote  and  which  the  inmiediate  cause,  yet  this 
difficulty  does  not  change  the  fact  that  the  death  is  to  be 
attributed  to  the  proximate  and  not  the  mediate  cause. 
Nor  is  the  difficulty  in  questions  of  this  kind  any  greater 
than  that  which  arises  in  questions  of  negligence,  contrib- 
utory negligence,  and  many  others  which  are  constantly  the 
subjects  of  judicial  investigation. 

That  the  policy  is  to  be  construed  strictly  against  the 
company  see  OcMm  v.  Spri/ngfidd  Fi/re  Ins.  Co.^  1  Sum- 
ner's 0.  0.  434 ;  WiUon  v.  Connjoay  Fire  Ins.  Co.^  4  E. 
I.  142. 

The  instruction  given,we  think,  correctly  reflected  tihe  law. 

Vlll.  The  deposition  of  the  plaintiff  was  introduced  as 

follows :  "  Ten  days  before  my  husband  died,  and  when  Dr. 

la  bvidxngb:  Staples  was  first  called,  he  stated  that  my  hus- 

onm^tSSfSJhand  had  a  severe  attack  of  congestion  of  the 

opinion.       ixings ;  on  the  day  following  he  repeated  this 
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same  langaage,  and  stated  that  I  need  not  be  alarmed 
if  my  husband  was  delirions,  as  congestion  of  the  brain 
nsuallj  accompanied  congestion  of  the  Inngs;  and  con- 
tinued to  remark  that  my  husband  had  done  work  enough 
to  kill  any  ordinary  man,  or,  perhaps,  two  men,  and  that  he 
had  no  doubt  injured  himself  by  leaning  against  the 
desk." 

The  attention  of  Dr.  Staples  was  directed,  upon  the 
cross-examination,  to  this  conyersation,  and  he  stated  that 
he  thought  he  did  not  make  the  statements  above  detailed. 
The  deposition  was  introduced  for  the  purpose  of  im- 
peadiment. 

It  is  claimed  that  the  statements  were  mere  matters  of 
opinion,  and  that,  with  respect  to  them,  the  witness  cannot 
be  impeached. 

The  witness,  as  an  expert,  testified  to  matters  of  opinion, 
and  may  be  impeached  by  showing  that,  upon  a  former 
occasion,  he  had  expressed  a  dififerent  opinion.  PatMn 
v.  Aetor  Mutual  Ins^  Oo.y  18  £em.  268;  Sa/nderson  v. 
Nashuay  M  K.  H.  492. 

IX.  Some  objections  were  made  upon  the  trial  to  the 
introduction  of  testimony,  which  may  be  briefly  consid- 
ered: 

The  evidence  tending  to  show  that  Case  and  Thornton 
had  knowledge  that  Miller's  previous  habits  had  been 
intemperate  was  proper  for  the  reasons  abeady  considered. 
The  evidence  showing  that  the  certificates  of  Eogers  and 
Sprague^  were  incomplete  when  delivered  to  the  agents, 
was  competent  for  the  same  reasons.  The  receipt  for  pre- 
mium signed  by  Thornton  as  ^^  general  agent,"  constituted 
a  link  in  the  chain  of  testimony  tending  to  show  the  extent 
of  Thornton's  authority,  and,  although  alone,  it  would  not 
establish  the  extent  of  his  agency,  yet,  as  bearing  upon 
that  question,  it  was  properly  admitted,  and  even  if  errone- 
ously admitted,  it  was,  under  the  views  herein  expressed, 
error  without  prejudice. 
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X.  The  errors  oonsidered  embrace  gubstantiallj  all 
those  insisted  upon  in  the  argoment.  As  the  cause  must 
be  reversed  for  the  error  ahreadj  noticed,  it  is  not  necessaiy 
to  consider  whether  the  verdict  is  sustained  bj  sufficient 
testimony. 

For  the  error  of  the  court  in  submitting  to  the  jury  the 

materiality  of  the  misstatements,  alleged  to  exist  in  the 

answer  of  Miller,  the  judgment  is 

Beversed. 


Shtdeb  v.  Nelson. 

* 

1.  Fraotlpe;  nbw  trial.    The  verdict  of  the  joiy  wm  not  be  disturbed 
where  the  evidence  is  conflicting. 

2. objections  to  BvmBNGB.    The  action  of  the  court  below  in 

admitting  evidence  objected  to  will  not  be  reviewed  unless  the 
grounds  of  such  objection  are  made  to  appear. 

8. BXCBFTioNS  TO  IN8TBUGTI0NS.    The  giving  or  refusal  of  in- 
structions must  be  excepted  to  at  the  time  tiiereof  . 

Appeal  from  Musooitme  Cvrcmt  Chwrt. 

Thubsday,  Apbil  6. 

Action  on  two  promissory  notes  given  for  profits  on 
"Ingalls'  improved  seeder  and  cultivator/'  payable  to 
Alfred  Ingalls  or  bearer,  for  $120  each.  Plaintiff  claims  to 
have  purchased  the  notes  from  a  third  party  before  matu- 
rity for  value,  without  notice  of  any  infirmities  therein. 
Defendant  answered  denying  the  execution  of  the  notes. 
Jury  trial.    Yerdict  for  defendant,  and  plaintiff  appeals. 

CUmd  <&  BroomhaU  for  the  appellant 

Wm,  F.  Branna/n  for  the  appellee. 
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TVfnjiTCR,  J.  —  I.  The  first  error  assigned  is  that  ^^the 
oonrt  erred  in  holding  the  verdict  was  supported  by  suffi- 
1.  PRAonoB :  ^®^^  evidence.  The  evidence  was  conflicting, 
new  trtai.  ^^  defendant  testifying  that  he  did  not  sign, 
or  authorize  any  one  to  sign,  either  of  the  notes  sued  on, 
while  one  Murphy,  a  witness  for  the  plaintiff,  testifies  that 
he  saw  defendant  sign  them.  There  are  some  circum- 
stances tending  to  support  the  testimony  of  the  defendant, 
while  there  are  others  tending  to  support  the  witness  Mur- 
phy. In  this  conflict,  the  jury,  with  the  witnesses  before 
them,  have  decided  upon  their  credibility,  and  the  court, 
with  the  same  means  of  determining  the  preponderance  of 
the  evidence,  has  refused  to  disturb  the  verdict  on  this 
ground.  This  court  has  uniformly  refused  to  interfere 
when  such  is  the  case. 

n.  In  the  second  assignment  it  is  claimed  that  ^^the 
court  erred  in  holding  the  verdict  was  not  contrary  to 
law." 

The  defendant  in  his  answer  took  issue  on  the  making 
of  the  notes.  The  issue  of  fact  for  the  jury  to  determine 
was  whether  the  notes  were  executed  by  the  defendant. 
Finding  that  they  were  not  executed  by  him,  the  general 
verdict  for  the  defendant  was  not  contrary  to  law  but  in 
strict  accordance  therewith,  and  hence  the  court  committed 
no  error  in  thus  holding. 

m.  The  third  error  assigned  is,  in  admitting  evidence 
of  other  alleged  frauds  and  forgeries  of  one  Michael 
%  —  objeo-  McNorton  (the  person  who  procured  defend- 
denoe.  ant's  notcs)  at  or  about  the  same  time. 

The  court  below,  against  the  objection  of  appellant's 
counsel,  permitted  William  H.  Davidson,  a  witness  for 
defendant,  to  testify  ^^  that  on  the  20th  day  of  August, 
1868,  the  witness  Murphy  and  a  stranger  came  along  the 
road  where  lie  was,  and  wanted  to  establish  an  agency  for 
a  machine — ^Ingalls  sower  and  cultivator.'  I  took  the 
sg^ncy  of  Sweetland  township  from  the  man  called  McNor- 
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ton.  I  signed  a  contract  of  agenc}^,  in  duplicate,  and  an 
order  in  duplicate.  They  did  not  mention  the  word 
^note/  and  I  signed  no  note;  but  I  have  been  sued  on  a 
note  similar  to  the  ones  in  this  suit  dated  August  20, 1868 ; 
the  note  is  a  forgery/' 

Also  for  the  same  purpose,  against  plaintiff's  objection, 
defendant  introduced  T.  F.  Bunyon  and  Gharles  Barras, 
who  testified  in  substance  the  same  as  Dayidson.  To  all 
of  which  the  plaintiff  objected  and  excepted.  The  grov/nd 
of  the  objection  was  not  stated.  This  is  required  by  the 
last  clause  of  section  3107  of  the  Bevision  in  these  words : 
^'  If  the  exception  is  to  the  admission  or  exclusion  of  evi- 
dence, written  or  oral,  the  grovmd  of  the  objection,  rrvust  he 
also  stated,  and  no  other  ehaU  'he  rega/rdedP  And  this 
court  has  held  under  this  clause  of  the  statute  that  where 
no  ground  of  objection  to  evidence  is  stated,  none  can  be 
regarded  on  appeal.     Carleton  v.  Bymffton^  18  Iowa,  483. 

Whether  the  evidence  was  objectionable  had  proper 
grounds  been  stated,  we  do  not  decide  for  the  reasons 
above  stated. 

lY.  The  fourth  error  assigned  is  to  an  instruction  given 
by  the  court  to  the  jury  at  the  request  of  the  defendant. 
8.  —  exoep-  Ko  exception  was  taken  to  the  giving  of  this 
struotioDs.  mstruction  at  the  tmie.  It  was  urged  as  erro- 
neous for  the  first  time  in  the  appellant's  motion  for  a  new 
trial. 

This  was  too  late.  The  exception  should  have  been 
taken  at  the  time  the  instruction  was  given.  Otherwise, 
it  will  not  be  regarded.  See,  on  this  point,  Snyder  v. 
Eld/ridge  et  al.,  a/rUe^  139,  and  authorities  cited. 

Having  noticed  all  the  errors  assigned  and  finding  none 
properly  presented  in  the  record,  the  judgment  of  the  cir- 
euit  court  is 

Affirmed. 


JUNE  TEEM,  1871,  241 

Scofi«ld  ▼.  Moore. 


SOOFIELD  Y.  MOOBE  Ct  KX. 

1^  Aaagomflnti  of  jxtdomeitt  without  bbgoubsb.  Tke  assignor  of  a 
judgment,  a  jMirt  of  which  has  been  paid,  bat  of  which  fact  he  has 
no  knowledge  at  the  time  of  his  sale  and  assignment,  fis  not  liable 
to  the  assigmee  or  person  purchasing  Hke  judgment,  for  the  amount 
80  paid»  when  the  assignment  or  transfer  is  only  of  his  right,  title 
and  interest  In  the  judgment,  and  that  without  reoouife. 

3. BULB  APFLIEP.    Judgment,  a  part  of  which  had  been  jMiid  and 

no  record  of  such  payment  made,  assigned  in  the  folTowlng  form : 
'^For  value  received  we  herebj  sell  and  assign  idl  our  right,  title 
md  interest  In  thir  judgment  to  BC  without  reoome  on  u&"  BM, 
BO  fraud  being  shown,  that  the  assignors  were  not  liable  to  the  as 
•ignee  for  the  amount  which  had  been  paid  on  the  judgment. 

Aj>peal  from  General  Terrriy  Sixth  District  (^Washington 

Coimty)^ 

Thubsdat,  Apbel  6* 

AcrnoN  to  foredose  mortgage.  Trial  to  the  court  who 
foirnd  the  following  facts:  Ist.  That,  April  29,  1857, 
Oeorge  Brokaw  obtained  a  judgment  in  this  court  against 
Charles  Foster  for  $119.77  debt,  to  draw  interest  at  ten 
per  cent,  and  $5.05  costs.  2d.  That,  about  January  1, 
1858,  the  said  Poster  delivered  to  the  s^  Brokaw  a  car 
load  of  coal  in  part  payment  of  said  judgment,  but  no 
credit  was  ever  entered  upon  the  record  thereof,  and  the 
judgment  appeared  wholly  unsatisfied.  The  parties  had 
never  agreed  upon  the  value  of  the  coal,  but  it  was  of  the 
value  of  $75.  8d  That,  February  22,  1867,  said  Brokaw 
sold  and  assigned  said  judgment  without  recourse  to  said 
firm  of  Scofield  &  Sherman.  4th.  That  said  judgment 
was  a  lien  upon  certain  real  estate  claimed  by  the  defend- 
ant, T.  P.  Moore,  and  to  secure  said  lien  he  purchased 
and  procured  the  assignment  of  the  judi^ent  to  himself 
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and  the  note  and  mortgage  upon  which  this  suit  was 
brought,  being  for  $240,  dated  April  10,  1867,  was  given 
in  consideration  thereof.  5th.  That  said  assignment  by 
Scofield  &  Sherman  to  defendant  bears  date  April  16, 
1867,  and  is  for  all  their  right,  title  and  interest  in  the 
judgment  without  recourse;  neither  party  at  the  time 
knew  of  the  payment  that  had  been  made  thereon.  6th. 
That,  on  April  11, 1867,  the  defendant,  T.  P.  Moore,  had 
execution  issued  on  said  judgment  for  the  whole  amount, 
and  May  28  out-lot  No.  6,  in  the  south-west  Washington, 
was  sold  thereon  to  said  defendant  for  $240,  as  the  prop- 
erty of  Charles  Foster.  7th.  That,  on  May  4,  1868,  a 
decree  of  this  court  was  entered  in  the  case  of  Temperance 
Van  Daren  v.  ^Ua  IT,  Foster^  T.  P.  Moore  ei  al,y  setting 
aside  said  sale,  foreclosing  a  mortgage  on  said  lot,  and  order- 
ing a  sale  thereof  on  special  execution;  a  sale  was  made 
thereunder  and  a  sheriff's  deed  executed,  conveying  said 
lot  to  Temperance  Van  Doren,  the  purchaser  thereof 
June  20, 1868.  8th.  That  defendant  has  never  realized 
any  thing  on  said  judgment.  9th.  That  said  Charles  Fos- 
ter has  been  insolvent  since  1859 ;  is  now  deceased  and  his 
estate  insolvent.  10th.  That  the  amount  actually  due  on 
said  judgment  of  debt,  interest  and  costs  at  the  time  of 
the  transfer  to  defendant  was  $112.05.  11th.  That  the 
plaintiff,  H.  Scofield,  is  the  surviving  partner  of  the  firm 
of  Scofield  &  Sherman.  Upon  these  yoc^'the  court  based 
the  following  conclusions  of  law,  to  wit : 

I.  That  there  was  a  want  of  consideration  for  the  said 
note  to  the  extent  of  $127.95,  and  the  same  is  void  pro 
tanto. 

And  thereupon  the  court  rendered  judgment  in  jEEivor 
of  the  plaintiff  against  T.  P.  Moore,  for  the  sum  of  $140.37 
only,  and  costs  of  suits,  and  a  decree  foreclosing  said  mort- 
gage to  satisfy  the  same.  The  plaintiff  excepted,  claiming 
a  judgment  for  the  whole  amount  of  the  note  sued  on, 
together  with  interest  and  costs.    On  appeal  to  the  general 
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term,  the  judgment  of  the  district  court  was  affirmed.    The 
plaintiff  now  appeals  to  this  court. 

H.  &  W.  ScoJUHd  for  the  appellant 

Ben/Mtt  <&  Wheeler  for  the  appellees. 

Cole,  Ch.  J. — The  only  real  point  of  controversy  in 
this  case  is,  whether  the  transferrer  of  a  judgment,  a  part 
of  which  has  been  paid,  but  of  which  fact  he  has  no 
knowledge,  is  liable  to  the  transferee  for  the  amount  so 
paid,  when  he  transfers  only  his  right,  title  and  interest  in 
the  judgment,  and  that  without  recourse. 

The  particular  form  of  the  transfer  or  assignment  in  this 
case  is  peculiar,  and  we  ground  our  conclusion  upon  its 
peculiar  phraseology.  Its  substance  is  well  set  forth  in  the 
findings  of  fact  by  the  court,  and  in  fiiU,  it  is  as  follows : 
"  For  value  received,  we  hereby  sell  and  assign  all  our 
right,  title  and  interest  in  this  judgment,  to  Thomas  P. 
Moore,  without  recourse  on  us."  Ordinarily,  the  words 
"without  recourse"  have  only  the  effect  to  exempt  the 
transferrer  from  liability  by  reason  of  the  insolvency  of  the 
obligors.  Such  a  transferrer  guarantees  the  genuineness  of 
the  instroment  transferred,  and  its  vitality  as  a  binding 
obligation.  But  it  is  dear  that  a  transferrer  may,  if  he  can 
find  another  who  will  so  contract  with  him,  stipulate  for 
his  exemption  from  liability  by  reason  of  the  fictitious 
character  of  the  instmment,  or  its  nnllity  as  an  obligation. 
The  real  question  then  is,  what  is  the  true  construction  — 
the  legal  effect  of  the  language  of  this  transfer  or  assign- 
ment ? 

The  transferrers  do  not  assert  any  positive  ownership  of 
the  judgment,  nor  that  it  has  any  present  obligatoiy  force. 
In  effect  they  say  to  the  assignee  "  there  is  a  judgment 
upon  the  records  of  the  court  and  it  has  been  assigned  to 
us  upon  the  record  also,  by  the  judgment  plaintiff;   we 
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kave  no  knowledge  otlier  than  is  discloeed  bj  the  reqord ; 
we  do  not  propose  to  sell  yon  the  jvdgmentj  we  only  offer 
to  transfer  to  yon  aU  our  rights  title  a/nd  interest  in  it, 
whatever  that  may  be.''  Kow,  without  ijie  use  of  n^a- 
tive  words,  it  is  difficult,  if  not  impossible,  to  find  language 
more  potent  or  efEective  in  excluding  all  ide&  of  personal 
liability  in  any  event  than  the  language  of  this  tranter, 
and  in  analogy  to  the  adjudicated  legal  effect  of  the  lan- 
guage of  this  transfer  when  used  in  conveyances  of  real 
estate,  and  followed  by  express  covenants  having  reference 
thereto,  we  are  led  to  hold  that  these  transferrer^  were  not 
guarantors  of  the  amoi^nt  due  upon  the  judgment  See 
Meteor  v.  JUcComier,  18  Iowa,  12 ;  Streets.  JSiderj  14  id. 
506 ;  Dams  v.  Mvrphy^  14  Ind*  158 ;  Wate(m  v.  Ckesirej 
18  Iowa,  20%  and  cases  there  cited;  Woloott  v.  Timber- 
ma/n^  28  Iowa,  454. 

Of  course,  if  the  transferrer  makes  any  fklse  or  deceitful 
representations,  or  even  conceals  his  knowledge  of  defects 
or  infirmities  in  the  instrument  transferred,  such  represen- 
tations or  fraudulent  concealments  will  make  the  transferrer 
liable.  In  this  case  there  is  no  finding  of  feet  nor  any 
claim  ^ven  that  die  transferrers  either  made  any  represen- 
tations or  had  any  knowledge  in  relation  to  the  part  pay- 
ment of  the  jud^ent  transferred,  or  of  any  other  defect  in 
it.  They  simply  transferred  tiieir  interest  and  t^e  defend- 
ant must  be  held  to  have  taken  the  same  under  die  common- 
law  rule  caveat  emptor* 

Inasmuch  as  the  judgment  plaintiff,  who  received  the  part 
payment  on  the  judgment  prior  to  his  assignment  of  it, 
might  be  liable,  under  the  rule  herein  held,  to  his  iinmedi- 
ate  transferees ;  and  since  his  liability  over  to  this  defend- 
ant^ the  transferee  o^  his  transferees,  may  be  mooted,  as  it 
IB  discussed  in  Watson  v.  Cheevre^  mpra^  We  simjdy  desire 
to  say  that,  notwithstanding  the  discussion  contained  in  the 
opinioi^  in  that  case,  we  regard  it  as  still  an  open  question. 
The  judgm^t  in  tiie  district  court  should  have  been  for  the 


JUNE  TERM,  1871.  245 


SeoiMd  T.  Moore. 


full  amoimt  of  the  note  and  interest^  and  for  the  foreclosure. 

For  this  error  it  is 

•  

Reyersed. 

OPINION  ON  BEHEABOra. 

Bbos,  J.-^  a  rehearing  was  ordered  in  this  case,  npoh 
the  petition  of  defendants,  and  thereupon  the  cause  was 
again  fully  and  ablj  argued  by  the  counsd  of  the  parties. 
iTpon  «  careful  reconsideration  of  the  case  we  bre  con- 
strained to  adhere  to  the  ^nclusionil  announced  in  the 
foregoing  opinion.  The  earnestness  and  ability  displayed 
by  defendants'  counsel  upon  the  f'e-argument  demand  that 
the  points  made  by  them  be,  at  least,  briefly  noticed.  We 
will,  however)  first  add  a  few  thoughts,  in  addition  to  th^ 
arguments  of  our  former  opinion,  which,  we  believe,  sup- 
port its  conclusions.  These  condusions  are  based  upon 
the  peculiar  langtiage  of  the  assignment.  The  assignors 
transferred  their  ^^  right,  title  and  interest"  in  the  judg- 
ment "  wiUiout  recourse."  The  wordd  used  dearly  indi- 
cate die  absence  of  any  intention  to  warrant  the  validity  or 
viJue  of  the  judgment  or  that  it  was  collectible.  The 
word  ^' title"  rdates  to  the  assignors'  ownership  of  the 
judgment-^ that  is,  by  the  use  of  the  word  tbey  indicate 
the  intention  to  transfer  whatever  property  they  may  hold 
in  it.  The  words  '^  right  and  interest "  relate  to  the  extent 
of  that  own^«hip  or  property.  By  the  use  of  these  wcNrds 
the  assignors  undertook  to  transfix  whatever  of  value  they 
owned  or  held  in  the  jud^ent  The  thing  transferred 
was  the  deU^  the  diose  in  action,  represented  by  the  judg- 
ment. The  words  used  in  the  assignment  dearly  indicate 
that  the  assignors  shall  not  be  liable  fer  any  failure  of  title 
to  or  diminution  of  interest  in  the  eUM.  The  tise  bf  the 
words  "  without  recourse "  gives  additional  force  to  this 
view.  The  phrase  must  be  understood  in  eonnectioti  with 
the  other  language  of  the  assignnient  and  as  having  been 
used  in  reference  to  it   The  fkir  meaning  of  the  assignment 
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is,  that  the  assigneeg  shaU  not  have  recourse  upon  the 
assignors  on  account  of  any  £iilure  of  title  or  diminution 
of  interest  in  the  judgment. 

Defendants'  counsel  urge  that,  because  the  note  and 
mortgage,  the  foundation  of  this  suit,  was  given  for  the 
judgment,  which  could  not  have  been  enforced  to  the  full 
extent  of  the  amount  as  shown  by  its  fsice,  therefore  they 
cannot  be  enforced  for  an  amount  greater  than  actually 
remained  unpaid  on  the  judgment.  But  this  argument 
leaves  out  of  view  the  fact  that  the  note  and  mortgage  are 
new  contracts,  founded  upon  the  transfer  of  the  judgm^it, 
which  is  a  sufficient  consideration  to  support  them. 

Counsel  for  defendants  enter  into  an  extensive  examina- 
tion of  the  authorities  to  determine  the  effect  of  an  assign- 
ment of  a  judgment,  and  conclude  that,  though  it  be  made 
without  recourse,  yet  the  assignor  is  held  to  warrant  that  it 
has  not  been  paid.  This  may  be  admitted,  and  yet  the  con- 
clusion of  the  counsel  in  this  case  would  by  no  means 
follow.  The  qualifying  words  used  in  the  assignment, 
namely,  "  all  my  right,  title  and  interest,"  as  we  have  above 
pointed  out,  express  a  different  contract.  These  words 
relate  to  the  thing  assigned  and  express  a  contract  to  the 
effect  that  whatever  property,  right  or  interest  the  assignors 
held  in  the  judgment  was  transferred,  and  no  more.  As 
the  extent  of  that  property  or  interest  is  not  determined 
by  the  assignment,  but  left  indefinite  and  imcertain,  there 
could  exist  no  warranty  relating  thereto. 

It  is  further  claimed,  that  as  there  was  a  mutual  mistake 
as  to  the  extent  of  the  thing  sold — the  judgment  —  equity 
will  relieve  the  party  injured  thereby.  But  how  can  we 
say  there  was  a  mistake  as  to  the  extent  of  the  thing  sold, 
when  by  the  very  terms  of  the  assignment  it  is  left  uncer- 
tain and  undetermined  ?  The  language  of  the  contract  of 
the  assignment  plainly  indicates  that  the  value  of  the  judg- 
ment was  not  understood  as  being  within  the  stipulations 
of  the  contract.    There  could  have  been  no  mistake  as  to 
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the  extent  of  the  thing  sold,  for  it  miiBt  be  admitted  that 
the  assignee  takes  by  the  assignment  precisely  what  is 
therein  transferred,  namely,  all  the  assignors'  ^'  right,  title 
and  interest "  in  and  to  the  judgment.  But  it  is  claimed 
that  both  the  parties  supposed  diat  no  payment  had  been 
made  on  the  judgment.  Let  this  be  admitted.  Why  were 
the  limiting  words  used  if  the  assignors  intended  to  warrant 
that  the  whole  amount  of  the  judgment  was  impaid? 
We  must  give  these  words  their  proper  force,  and  are  there- 
fore constrained  to  conclude  that  the  assignor  intended  to 
protect  himself  from  just  such  a  contingency  as  the  part 
payment  of  the  judgment  without  his  knowledge. 

The  facts  of  the  case,  independent  of  the  terms  of  the 
assignment,  snpport  our  conclusions.  That  the  judgment 
was  a  valid  lien  upon  property  of  sufficient  value  to  secure 
its  collection  was  V  fa^  ^11  known  to  both  parties.  In- 
deed,  for  that  reason  was  it  purchased  by  defendant.  The 
only  question  as  to  the  judgment  that  could  have  arisen  in 
the  minds  of  the  parties  must  have  rekted  to  the  assignors' 
title,  property  or  interest  therein.  To  these,  therefore, 
were  the  words  of  Umitation  in  the  assignment  intended  to 
apply.  ITeither  party  could  have  had  a  motive  to  intend 
the  application  to  the  collectible  character  of  the  judgment 
to  its  full  extent. 

Adhering  to  our  former  opinion,  we  adjudge  that  the 
decision  of  the  district  court  be 

Beversed. 
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WssTDEUNa  y.  Bjebseb. 

SI    9i8  *^ 

1  90     14 

J^  JJJ  1.  Evidanoti  whbrb  adyebbb  pabtt  ib  sxscutor:  husband  akd 

■  ^^  WIFE.    Section  8982  of  the  BeviBlon,  which  prohibits  a  party  from 

123    87  testifjing  where  the  adverse  party  is  the  ez«cntor  of  a  deceased 

person,  does  Bot  disqualify  the  wife  of  the  claimant,  and  she  is 
competent  to  give  evidence  sustaining  his  claim  against  the  eaUUa. 
Shafer  v.  J)ean,  29  Iowa,  144. 

2.  Statate  of  limitations:  buknino  accoukt.  Where  one  person 
boards  or  provides  for  another  continuously,  this  will  constitute  a 
continuous,  <^>en  current  account  within  the  meaning  of  the  statute 
of  limltatiens  (Rev.,  $  274t),  providing  tiiat  where  there  is  a  oc»- 
tinnous,  open  current  account  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  date  of  the  last  item.' 

Appeal  from  Keokuk  Circuit  Court 

Thubbdat,  Apbil  6. 

The  plaintiff  filed  in  the  Keokuk  circuit  court  his 
petition,  claiming  of  Anna  M.  Besser,  as  administratrix  of 
the  estate  of  John  Shiltz,  deceased^  compensation  for 
boarding,  lodgings  and  in  other  respects  providing  for 
Frank  Shiltz,  son  of  the  said  John  Shiltz,  for  a  period 
from  the  1st  day  of  March,  1858,  to  the  1st  day  of  March, 
1669,  under  a  parol  contract  between  the  said  John  Shiltz 
and  Andreas  Wendeling,  whereby  John  Shiltz  agreed  to 
pay  Andreas  Wendeling  all  reasonable  charges  for  trouble 
taken  and  expenses  incurred  in  caring  for  his  son.  Answer 
in  denial,  and  that  plaintiff's  claim  is  barred  by  the  statute 
of  limitations.  Trial  by  jury.  Verdict  and  judgment  for 
plaintiff  for  $50.  Plaintiff  appeals.  The  necessary  &cta 
appear  in  the  opinion. 

Bonorden  dk  Hughes  for  the  appellant. 
No  appearance  for  the, appellee. 
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Day,  Ch.  J.  —  I.  To  6;afitain  1^6  iosaefi  on  his  part  the 
plaintiff  offered  to  read  in  evidence  die  deposition  of  his 
L  bvidbhgb:  wife)  Macdalene  1f¥«ndelin£t.  The  defendant 
i»artyis^cMui- objected  to  this  dq>omtkm  ^m  the  gronnd 
And  wif^.  that  the  wife  of  the  plaintiff  was  incompetent 
to  testify  agitunBt  the  executes  of  a  deceased  person,  nndcr 
the  provinoBS  of  section  89S3  of  the  Eevisicm  of  I860. 
The  sustaining  of  this  objection  is  t^  first  error  assigned. 
Section  S980  of  the  Eevision  provides  that,  ^^  on  the  trial 
of  any  ttsne  joined  ^  ''^  *  no  person  shall  be  disquali<- 
fied  by  reason  of  his  interest  in  the  same ;  or,  in  the  event 
of  the  same,  whether  soch  interest  be  as  a  party  thereto  cft 
aa  otherwise,''  Section  89S2  engrafts  an  exertion  npon 
the  operation  of  section  8980.  It  provides,  that  ^^  no  per- 
son shall  be  allowed  to  testify  nnder  the  provisions  of  sec- 
tion 3980  where  the  adverse  party  is  the  executor  of  a 
deceased  person,  when  the  facts  to  be  proved  transpired 
before  the  death  of  such  deceased  person."  It  follows  that, 
if  the  competency  of  the  wife,  as  a  witness  for  the  hus- 
band, depends  upon  the  provisions  of  section  3980,  she  is, 
by  section  3982,  rendered  incompetent,  when  the  adverse 
party  is  the  executor  of  a  deceased  person.  It  was  held, 
'  however,  in  the  case  of  Huss  v.  Steamboat  War  JEagle^  14 
Iowa,  364,  that  the  prohibition  of  the  wife,  as  a  witness  for 
the  husband,  is  not  founded  on  her  interest,  but  upon  the 
interruption  which  the  allowance  of  such  a  practice  might 
produce  in  the  domestic  harmony  of  the  parties,  on  grounds 
of  policy  appertaining  to  the  domestic  relation.  If,  there- 
fore, the  ground  of  the  wife's  exdusion  was  not  that  of  her 
interest,  her  competency  does  not  dep^id  upon  the  provis- 
ions of  section  3980,  and  consequently  she  is  not,  in  the 
case  at  bar,  rendered  incompetent  by  section  3982.  It  fol- 
lows, from  the  views  above  expressed,  that  the  court  erred 
in  excluding  the  deposition  offered.  • 

n.  The  court  instructed  the  jury  as  foUows,  to  wit: 
^  Under  our  statutes,  a  cause  of  action  founded  on  an  un- 
VoL.  XXXI.— 32 


250  SUPEEME  COURT  OF  IOWA, 

PreBton  y.  Van  Qorder. 

JB.  8TATDTS  OF  ^^tt^^i  coiitract  must  be  commenced  within 
JJJJJ^^25?'five  years  after  the  cause  of  action  accrued; 
count.  ]yj^^^  when  there  is  a  continuous,  open,  current 

account,  the  cause  of  action  shall  be  deemed  to  have  ac- 
crued on  the  date  of  the  last  item  therein,  as  proved  on 
the  trial,  and  I  am  of  the  opinion  that  the  daim  sued  on 
is  not  such  a  continuous,  open,  current  account  as  to  bring 
it  within  the  application  of  this  statute."  In  the  giving 
of  this  instruction  lies  the  remaining  alleged  error.  We 
incline  to  the  opinion  that  the  instruction  is  erroneous. 
If  the  keeping  and  providing  for,  by  plaintiff,  of  the  per- 
son named  was  continuous  and  uninterrupted,  it  would,  in 
our  judgment,  constitute  such  open,  current  account  as 
would  be  within  the  provisions  of  the  statute.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded. 

Beversed. 


Pbbston  v.  Yan  Gobdeb. 

Tax  Bale  I  bfrect  on  fbiob  dblinqubncibs.    A  sale  of  land  for  taxes  , 
frees  it  in  the  hands  of  the  purchaser  from  anj  and  all  liens  thereon 
for  delinquent  taxes  for  prior  jears. 

Appeal  from  Avdvbon  District  Court. 

Thubsday,  Apbil  6. 

PETrnoN  for  injunction,  stating  that  on  the  3d  day  of 
December,  1866,  certain  lands  in  Audubon  county  were 
sold  by  the  county  treasurer  for  delinquent  taxes  of  1865 ; 
purchased  by  Thacker  &  Stotts,  and  certificates  issued  to 
them  thereon ;  that  in  April,  1868,  said  certificates  were 
duly  assigned  to  the  plaintiff;  that  on  the  25th  dig^  of  Jan- 
uary, 1870,  Charles  Van  Gorder,  as  treasurer  of  said 
county,  deeded  to  the  plaintiff,  the  holder  of  said  certifi- 


JUNE  TEEM,  1871.  251 

L  '  ■ 

Preston  v.  Van  Gorder. 

cates,  the  lands  so  sold  for  taxes,  which  deed  was  dulj 
recorded  on  the  same  day ;  that  on  the  10th  day  of  Octo- 
ber, 1870,  said  treasurer  advertised  said  lands  for  sale  for 
the  taxes  of  1864 ;  that  on  the  25th  day  of  Kovember, 
1867,  certain  other  lands  in  said  county  were,  by  the  treas- 
urer, sold  to  the  plaintiff  for  the  delinquent  taxes  thereon 
for  1866 ;  that  on  the  10th  day  of  October,  1870,  the  said 
treasurer  advertised  said  lands  for  sale  for  the  delinquent 
taxes  thereon  for  several  years  prior  to  1866. 

The  petition  prayed  an  injunction  to  restrain  the  treas- 
urer from  selling  any  of  said  lands  as  advertised.  An 
order  for  the  writ  was  made  by  the  judge  of  the  district 
court  in  vacation,  and  on  compliance  with  the  terms  of  the 
order  the  writ  was  issued  as  prayed  on  the  18th  day  of 
October,  1870. 

On  t}ie  27th  day  of  the  same  month  defendants  made  a 
motion  to  dissolve  and  vacate  the  order  allowing  the 
injunction,  and  on  a  hearing  before  the  judge  who  made 
the  order  the  same  was  vacated  and  set  aside,  from  which 
plaintiff  appeals. 

Andrews  <&  Cfriggs  for  the  appellant. 

John  TT.  SooU  for  the  appellees. 

Mnj^KR,  J.  —  I.  This  cause  is  submitted  by  counsel  on 
both  sides  without  argument  or  brief  of  any  kind.  "We 
are,  therefore,  without  the  aid  of  counsel  in  our  investiga- 
tion of  the  important  questions  involved. 

Section  759  of  the  Kevision  of  1860  provides  that, "  on 
the  first  day  of  February  the  unpaid  taxes,  of  whatever 
description,  for  the  preceding  year  shall  become  delin- 
quent, and  shall  draw  interest,  etc.,  and  taxes  upon  real 
property  are  hereby  made  a  perpetual  lien  thereupon 
against  all  persons,  except  the  United  Stat^  and  this 
State.^ 
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Section  768  enacts  that,  ^^  on  the  first  Monday  of  Octob^ 
in  each  year,  the  county  te-eafiurer  is  required  to  offer  at 
public  sale  at  the  court-house,  or,  if  there  be  no  court-house^ 
at  the  office  of  the  county  treasurer,  all  lands,  town  lots, 
or  other  real  property,  on  which  taxes  of  amy  descrijpiiofi 
for  the  preceding  year  or  years^  shall  have  been  delinquent 
and  remain  due  and  unpaid,  and  9uch  sale  shall  he  madt 
far  and  inpayment  qf  the  total  amount  of  tawesy  intereH 
and  costs  due  a/nd  v/npaid  on  such  real  property  P 

The  treasurer  is  required,  by  section  781,  "  after  the  ex- 
piration of  the  t^m  of  three  years  fix)m  the  date  of  sale 
of  any  land  for  taxes,"  under  the  statute,  to  ^'  make  out  a 
deed  for  each  lot  or  parcel  of  land  sold,  and  remaining 
unredeemed,  and  deliver  the  same  to  the  purchaser  upon 
the  return  of  the  certificate  of  purchase."  And  section  781^ 
in  defining  the  ^ect  of  the  treasurer's  deed,  provides,  that 
when  executed  substantially  as  required  by  the  statute, 
and  duly  recorded,  it  ^^  shall  vest  in  the  purchase  all  the 
nght,  tide,  interest  and  estate  of  the  former  owner  in  and 
to  the  land  conveyed,  a^rvd  alsOy  all  the  rights  titlCy  mter- 
est  and  claim  of  the  State  and  county  iheretOj^  etc. 

We  have  thus  recited  the  various  portions  of  the  statute, 
from  which  our  conclusions  are  to  be  deduced ;  and  it  will 
be  seen,  in  the  first  place,  that  the  taxes  levied  on  lands  are 
made  a  "  perpetual  lien  thereon."  This  must  be  under- 
stood, of  course,  as  a  lien  continuing  until  divested  in  the 
manner  provided  by  law.  In  the  next  place,  it  is  provided, 
that,  at  a  time  specified,  the  treasurer  of  the  county  is 
authorized  and  required  to  sell,  in  the  manner  provided 
all  lands,  etc,  on  which  taxes  of  any  description  for 
the  preceding  year  or  years  shall  have  been  delinquent 
and  remain  due  and  impaid,  ^^  and  stich  sale  shall  he  mads 
for  and  inpayment  of  the  total  amount  of  taxeSj  etc,j  due 
and  unpaid  on  such  real  property P  Stronger  or  clearer 
language  could,  with  difficulty,  have  been  chosen  to  convey 
the  intention  of  the  legislature,  that  when  taxes  upon  real 
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property  for  several  years  hare  become  delinquent,  and 
remain  due  and  unpaid,  the  land  must  be  sold  at  a  single 
sale  for  the  total  amount  of  taxes  thus  dtie  and  unptdd. 
The  treasurer  possesses  no  power  or  authority,  indep^ident 
of  tiie  statute,  to  sell  lands  for  delinquent  taxes;  His 
authority  is  derived  alone  from  the  statute,  and  in  the  exer- 
eise  of  the  autliority  conferred  he  must  conform  strictly 
thereto.  Abel  v.  Cross^  17  Iowa,  171.  This  section  gives 
the  treasurer  no  discretion  to  sell  lands  now^  for  the  delin- 
quent taxes  of  the  preceding  year,  cmd  agam  for  those  of 
a  former  year.  He  is  "  required  to  offer"  them  "  at  public 
sale"  (not  sales),  ^^ and  such  «a^ "  (the  only  sale  authorized 
by  law)  "  shaU  be  made  for  and  in  payment  of  the  total 
amount  of  taxes j  etc.j  due  and  unpaid  "  thereon.  He  has 
authority  to  make  but  one  sale  for  delinquent  taxes  then 
due  and  unpaid.  This  is  clearly  the  limit  of  his  authority 
under*  section  763,  and  no  where  else  in  the  statute  do  we 
find  any  authority  for  a  second  sale  for  taxes  delinquent, 
and  unpaid  at  the  time  of  the  first  sale.  The  statute  con- 
ferring the  authority  on  the  treasurer  to  sell  lands  for 
delinquent  taxes  also  limits  it.  Beyond  the  authority  thus 
conferred,  he  cannot  go. 

If  the  treasurer  fails  to  sell,  as  the  law  requires  him  to 
do,  '^  for  the  total  amount  of  taxes,  interest  and  costs  delin- 
quent," he  may  possibly  render  himself  liable  on  his  official 
bond,  but  as  this  question  is  not  before  us,  we  do  not  pass 
upon  it. 

II.  Again,  the  statute  authorizes  the  treasurer  to  make 
OQt  and  deliver  to  the  ta^  purchaser  a  deed  for  the  land  if 
not  rede^ned  within  three  years  from  the  date  of  sale,  and 
such  deed,  when  properly  executed,  acknowledged  and 
recorded,  not  only  conveys  to  the  purchaser  all  the  right, 
title,  interest  and  estate  of  the  fonner  owner,  but  also  "  all 
the  right,  title^  interest  and  ckmn  of  the  State  and  county  " 
to  the  lands  sold.  The  purchaser,  by  his  deed^  acquires  all 
the  rights  titles  interest  and  daim  of  the  former  owner  and 
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of  the  Staie  and  county  in  and  to  the  latid,  and  the  lien  of 
the  taxes  previon&lj  assessed  thereon,  being  included  within 
these  terms,  is  divested.  It  merges  in  the  title  convejed 
to  the  purchaser. 

It  follows,  therefore,  that  unpaid  delinquent  taxes  for 
years  prior  to  that  for  which  the  land  was  sold  are  no  longer 
liens  thereon  and  cannot  be  enforced  against  the  land  thus 
sold  for  delinquent  taxes. 

Sections  810  and  811  of  the  Revision,  protecting  liens 
in  behalf  of  the  school  and  university  funds  from  being 
divested  or  affected  by  a  sale  of  lands  for  taxes  under  the 
revenue  statute,  has  no  bearing  on  the  questions  in  this 
case  further  than  it  serves  to  strengthen  the  views  herein 
expressed. 

The  enactment  of  these  latter  sections  shows  that  a  sale 
of  lands  for  taxes  was  intended  to  divest  all  existing  liens 
thereon  except  those  saved  to  the  school  and  university 
ftmds. 

The  order  vacating  and  dissolving  the  injunction  must 

be 

Reversed. 


Gantz  v.  Clabk. 


1*  FenoeB;  koticb.  Notice  of  the  meeting  of  the  fence  viewers  to  aa- 
sign  to  each  of  adjacent  owners  his  share  of  partition  fence  to  be 
built,  need  not  be  in  writing.    Verbal  notice  is  sufficient. 

2. record  of  decision,    a  failure  to  have  recorded  with  the 

township  clerk  the  assignment  or  division  of  such  respective  shares 
will  not  affect  the  rights  of  either  partj  in  respect  to  building  the 
share  assigned  to  the  other  on  his  failure  so  to  do,  and  the  recovery 
of  double  damages  therefor  as  provided  by  the  statute,  if  he  had 
actual  notice  of  such  assignment. 

8.  Fractioet  affirmativb  error.  Error  in  the  rulings  and  actions  of 
the  trial  court  must  be  affirmatively  shown  or  they  will  not  be  dis- 
turbed on  appeal. 

4.  Measnre  of  damages:  fences.  Where  adjacent  owners  made  an 
agreement  respecting  the  planting  and  rearing  of  a  partition  hedge, 
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hj  the  tennB  of  which  one  mtm  to  f cumiiih  the  plants  and  the  other 
was  to  perform  the  labor  in  caltivating  it  until  it  was  sufficiently 
grown  to  answer  the  purpose  of  a  fence,  it  Mras  ?ield,  that  the  meas- 
ure of  damages  for  non-performance  on  the  part  of  the  latter  was 
the  value  of  the  labor  and  services  which  he  undertook  tb  perform 
in  rearing  the  hedge,  and  not  the  value  of  it  when  grown  into  a 
fence. 

5.  Imtrootkmi  fbbsumption  of  apflioabilitt.  An  instruction  will 
not  be  held  inapplicable  when  evidence  making  it  applicable  would 
have  been  admissible  under  the  issues  raised  by  the  pleadings,  and 
it  does  not  appear  that  such  evidence  was  not  introduced. 

6-  Ftactioe;  kbw  trial:  coubts.  An  order  overruling  a  motion  for 
a  new  trial,  claimed  to  have  been  made  in  vacation,  will  be  upheld 
unless  it  afflrmativelj  appears  from  the  record  that  it  was  so  made 
and  that  the  party  complaining  did  not  consent  thereto. 

Appeal  from  Jefferson  Oirctdt  Oaurt, 

Fridat,  ApKm  7. 

AcnoN  to  recover  double  the  value  of  a  partition  fence, 
built  by  plaintiflF  upon  the  line  between  his  lands  and 
defendwt's,  and  assigned  by  the  fence  viewers,  under 
Kevision,  section  1538,  to  be  built  by  defendant  within  a 
time  fixed  by  them.  Upon  defendant's  failing  to  build, 
according  to  the  decision  of  the  fence  viewers,  plaintiff 
erected  the  fence  and  sues  for  double  the  value  thereof. 
The  facts  necessary  to  an  understanding  of  the  points 
ruled  are  stated  in  the  opinion.  Verdict  and  judgment 
for  plaintiff;  defendant  appeals. 

Negvs^  Ratdiff  (b  OeUm^r  for  the  appellant. 

McCoid  dk  Heron  for  the  appellee. 

Beck,  J. —  The  points  decided  will  be  considered  in  the 
L  FEzrcEs:      Order  in  which  we  find  them  presented  in  the 
"^®^  argument  of  defendant's  counsel. 
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L  Thft  cottrt  instmeted  the  jury  that  ^^  th*  law  does  not 
require  a  notice  to  be  served  on  the  parties  of  the  time 
when  the  fence  viewers  will  examine,  divide  and  assign 
such  fence."  The  notice  meant  by  this,  instruction  i&  a 
written  notice.  It  is  held  in  TcUbai  v.  BUusJdegey  22  Iowa, 
673,  that  such  a  notice  is  not  necessary  to  authorise  the 
fence  viewers  to  act^  and  if  the  parties  are  verbally  notified 
or  have  knowledge  of  the  meeting  of  the  Ibnoe  viewers^  it 
is  sufficient.  In  this  case  there  was  evidence  to  the  cflfect 
that  defendant  was  notified  of  the  time  and  place  of  the 
meeting  of  the  fence  viewers.  The  objection  is,  not  that 
defendant  was  not  notified  and  had  no  knowledge  of  the 
time  and  place  of  meeting  of  the  fence  viewers,  but  that 
such  notice  could  only  be  given  in  writing.  Following 
Talbot  V.  Blaolddge^  we  hold  that  verbal  notice  given  is 
sufficient. 

II.  The  court  instructed  the  jury  to  the  efiect  that,  if  the 
fence  viewers  notified  defendant  in  writing  of  the  assign- 

s:  — record  ^"^^"^  <^  the  fence  made  by  them,  it  was  un- 
of  decision,  nccessary  that  it  should  be  recorded  by  the 
township  clerk  to  entitle  plaintiff  to  recover.  Section 
1536  provides  that  ^when  a  division  ience  between  the 
owners  of  improved  lands  may  have  been  made,  either  by 
fence  viewers  or  by  agreement  in  writing,  and  recorded  in 
the  office  of  the  derk  of  the  township  where  the  lands  are, 
die  owners  and  their  heirs  and  assigns  shall  be  bound 
thereby  and  support  them  accordingly.''  In  our  opinion 
the  plaintiff  was  authorized  to  build  defendant's  part  of 
the  fence  as  assigned  by  the  viewers  by  their  assignment. 
The  recording' of  the  assigimient  waanot  necessary  to  con- 
fer the  authority.  If  he  rightfully  built  the  fence  he,  of 
course,  can  recover  in  this  action.  The  object  of  the 
recording  is  to  impart  notice  of  the  action  of  the  viewers. 
But  if  defendant  had  notice  thereof  she  is  bound  by  the 
decision,  even  though  it  be  not  recorded.  The  instruction, 
we  think,  is  correct.. 
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lU.  The  defendant  asked  an  instmction  to  the  effect 
that  unless  plaintiff  proved,  as  he  alleged  in  his  petition, 
&  FBAonca:  that  the  land  of  the  parties  had  been  inclosed 
eiror.  in  common  without  a  partition  fence,  he  cannot 

recover.  The  conrt  modified  this  instruction  to  the  effect 
that  under  these  circumstances  he  could  not  recover  double 
damages.  We  think  under  the  pleadings  that  if  the  evi- 
dence showed  that  plaintiff  was  authorized  to  build  the 
fence,  which  should  have  been  built  by  defendant,  and 
that  he  was  not  entitled  to  double  damages,  he  could 
recover  in  the  action  t!he  value  of  the  fence. 

lY.  After  the  fence  was  built  by  plaintiff,  the  fence 
viewers  assessed  the  value  of  that  part  which  they  assigned 
to  be  built  by  defendant.  Defendant  now  insists  that  she 
was  not  notified,  as  the  law  requires,  of  this  assessment  by 
the  fence  viewers.  "No  such  objection  was  made  in  the 
court  below.  As  the  record  does  not  purport  to  give  all 
the  testimony  in  the  case,  in  obedience  to  the  rule  requir- 
ing us  to  presume  that  the  court  correcfly  ruled  upon  aU 
questions  of  law  raised  upon  the  trial,  and  that  the  verdict 
iflsnpported  by  the  evidence,  in  the  absence  of  showing  to 
the  contrary,  we  must  hold  that  evidence  of  the  service  of 
this  notice  was  before  the  court  and  jury.  A  written 
notice  of  the  value  of  the  fence  assigned  by  the  viewers 
to  defendant,  and  built  by  plaintiff,  was  introduced  in  evi- 
dence, and  objection  made  thereto  by  defendant,  on  the 
ground  that  it  was  not  a  copy  of  the  paper  served  on  her. 
The  objection  is  not  renewed  in  this  court  and  need  not  be 
considered.  It  will  be  observed,  however,  that  this  objec- 
tion, as  made  in  the  court  below,  substantially  admits  the 
service  of  the  notice  upon  defendant,  and  of  itself  affords 
an  answer  to  the  position  of  defendant,  now  under  consid- 
eration. 

Y.  The  answer  of  defendant  sets  up,  by  way  of  a  cross 
demand,  a  claim  against  plaintiff  for  damages  on  account  of 
Vol.  XXXI.— 33 
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4.HsAsuaB  ^  his  failure  to  cultivate  and  take  care  of  a  hedge, 
fenooB.  *  which  he  was  bound  to  do  bya  contract  betwerai 
the  parties.  Bj  the  terms  of  this  contract,  the  defendant 
was  to  furnish  the  plants,  and  plaintiff  was  to  perform  the 
labor  necessary  to  cultivate  and  take  care  of  the  hedge, 
until  it  was  suffidentij  grown  to  answer  the  purpose  of  a 
fence.  To  establish  her  damage,  under  this  contract,  de- 
fendant offered  to  prove,  by  certam  witnesses,  the  value  of 
hedges,  or  ^^  the  value  of  hedge  plants  when  grown  into  a 
fence,"  and  ^^  what  it  was  worth  to  plant  out  hedge  plants 
and  cultivate  them  into  a  fence."  This  evidence,  we  think, 
was  properly  excluded  by  the  court.  The  measure  of 
defendant's  damage,  under  the  contract,  is  the  value  of  the 
labor  and  services  which  plaintiff  undertook  to  perform. 
Sedg.  on  the  Meas.  of  Dam.  208.  The  rule  contended  for 
by  defendant,  under  which  the  evidence  was  offered,  would 
make  plaintiff  liable,  not  only  for  the  value  of  the  labor  he 
was  bound  to  perform,  but  for  all  additional  value  the  hedge 
would  acquire  by  its  natural  growth.  It  is,  therefore,  in 
conflict  with  the  law. 

YI.  The  court  instructed  the  jury  to  the  effect  that  if 
defendant  ftimished  hedge  plants  which  plaintiff  was  to  cul- 
5.  htbebdo-      tivate  until  they  became  a  hedge,  ^^  and  it  was 


^°^^l^otot    regarded  by  the  parties  as  an    experiment, 


sunn 


QDUon  oi 
appIioabUity. 


which,  if  successful  in  producing  a  good  hedge, 
was  to  be  the  joint  property  of  the  parties,  and  if  unsno- 
oessfnl,  one  should  lose  tiie  plants  and  the  other  the  labor 
bestowed  thereon,"  in  that  case,  if  plaintiff  fidled  to  p^- 
form  the  labor  which  he  agreed  to  do,  defendant's  damage 
would  be  the  value  of  the  plants  and  of  the  labor  bestowed 
thereon  by  her,  ^^  together  with  any  other  damages  accruing 
as  the  direct  and  proximate  result  of  such  fidlure  of  plain- 
tiff." This  instruction  is  objected  to  because  it  is  upon 
matters  not  put  in  issue  by  tiie  pleadings.  In  our  opinion, 
the  issues  contemplated  by  tiie  instruction  are  raised  by  the 
pleadings.    Plaintiff's  answer  to  defendant's  cross  demand 
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deniee  the  contract  as  therein  set  out.  It  would  have  been 
proper  for  him  to  have  given  evidence  of  sach  a  contract 
as  is  contemplated  by  the  instmctiony  to  defeat  the  claim 
set  up  by  defendant.  And  presmning,  as  we  are  required 
to  do,  that  such  evidence  was  before  the  jury,  the  instruc- 
tion is  not  objectionable. 

Vil.  Defendant  moved  for  a  new  triaL  The  motion,  as 
she  claims,  was  overruled  in  vacation  and  a  record  entry 
made  thereof.  A  motion  was  made  to  erase 
new  trial:  '  the  record  of  the  overmlinir  of  the  motion,  on 
the  ground  that  the  order  was  made  in  vacation, 
without  the  motion  having  been  submitted  to  the  court, 
and  without  the  consent  of  defendant  or  her  counsel  The 
motion  was  overruled  and  the  action  of  the  court  thereon 
is  assigned  for  error.  The  record  does  not  embody  the  £su5tfl 
which  were  before  the  court  and  upon  which  the  decision 
was  based.  An  affidavit  of  defendant's  counsel  stating  that 
they  did  not  consent  that  the  motion  for  a  new  trial  should 
be  decided  in  vacation  is  found  in  the  record.  No  other 
evidence  upon  that  subject  is  before  us,  nor  does  the  court, 
in  any  form,  certify  the  fiEtcts  upon  which  its  decision  was 
based.  We  cannot,  therefore,  review  it.  The  record  bears 
date  of  the  term  at  which  the  cause  was  tried.  It  is  not 
made  to  appeal*  affirmatively  that  the  decision  of  the  court 
upon  the  motion  was  rend^'ed  in  vacation,  or,  if  so  made, 
that  the  defendant  did  not  consent  thereto.  We  are  re- 
quired to  presume  that  the  decision  of  the  court  was  cor- 
rect, unless  the  record  affirmatively  and  clearly  shows 
error,  which  it  Mk  to  do.  J&U)M  dk  Lovyoy  v.  Miller  dk 
FvUeTy  12  Iowa,  85 ;  Weaker  v.  Oooledge^  15 id.  244;  Ba/t- 

Jeer  V.  Brotony  id.  70. 

Affirmed. 


I 
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1.  JuTJiiUfltiom  nuxjD  in  ooTAizmfe:  fobbioh  judomeht.  If  a 
person,  residing  In  one  jurisdiction,  be  induced,  under  false  pretenses 
or  representations,  to  come  Into  another,  for  the  purpose  of  there 
getting  service  upon  him,  the  jurisdiction  thus  acquired  will  be  held 
to  have  been  fraudulently  obtained. 

2. DBFENSB:  jnDOionrr.    Such  fraud  in  obtaining  jurisdiction  of 

the  person  of  defendant  will  vitiate  the  judgment. 

8. In  a  case  of  this  kind  it  is  not  incumbent  on  the  defendant  to 

appear  before  the  jurisdiction  where  the  action  was  commenced  and 
set  up  the  facts  showing  the  fraud ;  but  he  may,  having  failed  to 
appear  in  the  original  action,  plead  them  In  a  subsequent  action  on 
the  judgment,  commenced  in  the  jurisdiction  where  he  resides. 

4. ACTS  IN  FRA.I7DI71C  LBGIB.  It  seems  a  judgment  may  be  im- 
peached for  fraud  when  obtained  in  mxuion  of  the  courts  of  the 
place  where  it  is  sought  to  be  enforced. 

5.  Practioet  demubbxb.  Where  a  demurrer  to  an  answer  is  overruled, 
and  judgment  rendered  against  the  plaintiff  thereon  upon  \Sb  failure 
to  plead  over  or  prosecute  his  suit,  he  will  not,  after  appeal,  be 
allowed  to  withdraw  his  demurrer  and  proceed  to  trial  on  the 
merits. 

Appeal  from  Lee  Oirouit  Court. 

Fbidat,  Afbil  7. 

Sxnr  upon  a  judgment  rendered  by  the  drcnit  oonrt  of 
Hancock  county,  Illinois,  for  the  sum  of  $1,145.81.  The 
defendant  in  answer  denies  any  indebtedness,  and  alleges 
that  the  note  upon  which  judgment  was  obtained  was 
ezecnted  in  Ohio  on  the  5th  day  of  Ifarch,  1855,  and  at 
the  time  suit  was  instituted  thereon  was  barred  by  the 
statute  of  limitations;  that  plaintifb  and  their  attorneys, 
in  order  to  avoid  the  statute  of  limitations  of  the  State  of 
Iowa,  and  obtain  jurisdiction  of  the  person  of  defendant 
in  the  State  of  Illinois,  fraudulently  represented  to  defend- 
ant that  one  Biatt,  with  others,  was  about  to  erect  an 
elevator  at  Carthage,  in  Hancock  county,  Illinois,  to  cost 
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between  $30,000  and  $40,000,  and  induced  defendant,  who 
is  a  carpenter,  to  go  torHancock  connty  for  the  purpose  of 
looking  at  the  site  of  said  elevator.  That  thej  had  the 
sheriff  of  Hancock  connty  in  waiting,  and  that,  as  soon  as 
defendant  stepped  from  the  cars  at  Oart^age,  the  said 
sheriff  served  him  with  a  summons  in  said  cause.  That 
the  proposal  ofbuilding  the  elevator  was  a  pretense  made 
for  the  purpose  of  inducing  d^endant  to  go  to  Illinois 
where  plaintiffs  could  see  him,  and  avoid  the  bar  of  the 
statute  of  limitations  of  the  State  of  Iowa.  Afterward, 
as  an  amendment  to  this  answer,  the  defendant  claimed  a 
sum  alleged  to  be  due  as  a  cross  demand.  To  this  answer 
the  plaintiff  filed  the  following  demurrer,  to  wit : 

1.  ^'That  said  action  does  not  set  forth  a  substantial 
cause  of  defense. 

2.  ^^  That  plaintiff's  action  being  based  on  a  judicial 
record,  which  shows  by  its  transcript  that  defendant  was 
duly  served  with  notice,  and  had  his  day  in  court,  he  can- 
not be  allowed  to  defend  against  said  record,  on  or  because 
of  any  alleged  defense  which  might,  or  could,  or  should 
have  been  made  on  the  trial  of  the  judgment  sued  on. 

8.  '^Defendant  is  estopped  by  tiie  record  sued  upon, 
from  any  plea  or  answer,  in  bar  of  payment,  or  statute  of 
limitations,  or  any  other  plea  tending  to  show  that  the 
judgment  should  not  have  been  rendered  that  was  ren- 
dered. 

4.  ^^That  the  answer  of  fraud  is  not  allowable  as  a 
defense  against  the  judgment  and  record  sued  on." 

The  demurrer  was  overruled  and  judgment  entered  for 
defendant  for  costs.    Plainti&  appeal. 

McOraryy  Miller  &  MoOrwry  for  the  appellants. 

OHmore  <b  Anderson  for  the  appellees. 

Day,  QL  J. — 1.  Do  the  means  used  to  obtain  jurisdic- 
tion of  the  person  of  defendant,  in  the  courts  of  Illinois^ 


K 


!f 


\ 


\ 


262  SUPREME  COURT  OP  IOWA, 

«  DnnUp  &  Co.  ▼.  Cody. 

1.  JuBiBDio-      amount  to  fraud?    It  would  eeem  that  this 

Tioir :  fraud  In  ^ .  •■  ^       ^  •  •  -ri        ji 

obtaining.  question  8caroely  needs  discusBion.  Fraud 
consists  in  the  stiggesUo  falsi  or  the  suj^premo  veri.  Both 
exist  here.  The  &lse  statement  was  made  to  defendant  by 
plaintiffs'  attorney  that  Hiatt  and  others  were  about  to 
erect  an  elevator  in  Hancock  county,  Illinois,  to  cost  be- 
tween $30,000  and  $40,000;  and  the  defendant,  being  a 
carpenter,  was  induced  to  go  to  Illinois  to  look  at  the  site  of 
the  proposed  structure.  The  truth,  that  the  object  in  get- 
ting defendant  into  the  State  of  Blinois,  was  to  obtain 
jurisdiction  of  his  person  in  an  action  against  him,  and 
avoid  the  bar  of  the  statute  of  limitations  of  the  State  of 
Iowa,  was  suppressed.  It  cannot  be  supposed  that  if  the 
real  &ct&  and  purpose  had  been  made  known  to  defendant 
he  would  voluntarily  have  gone  to  Illinois,  and  subjected 
himself  to  an  action  upon  this  demand,  long  since  barred 
by  the  statute  of  limitations  of  the  State  in  which  he  resides. 
Counsel  representing  plaintiff  in  this  court,  and  who,  it  is 
but  justice  to  say,  were  not  concerned  in  obtaining  the 
judgment  in  Illinois^  do  not  seriously  controvert  the  posi- 
tion, that  the  mode  of  obtaining  jurisdiction  was  fraudulent. 
They  concede  that  it  "  smells  somewhat  of  fraud.'*  The 
only  palliation  which  they  are  able  to  offer  is  the  sugges- 
tion of  a  doubt  whether  it  may  not  be  considered  a  ^^  pious 
fraud"  in  which  ^^  the  end  justifies  the  means." 

We  do  not  think  that  it  is  entitled  even  to  that  small 
measure  of  charity. 

An  enlightened  and  just  administration  of  the  law,  no 
less  than  sound  public  morals,  condemns  such  practices,  and 
demands  that  the  client  whose  cupidity  could  sanction,  and 
the  attorney  whose  venality  could  execute,  such  a  purpose, 
should  alike  be  disgraced. 

II.  Does  the  &ct  that  the  jurisdiction  of  the  person  of 
the  defendant  was  obtained  by  fitiud  constitute  a  defense 

^ dafense:  to  an  action  upon  this  judgment  I    It  is  the 

Judgment,     recognized  law  of  this  State  that,  when  juris- 
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diction  is  properly  acquired,  fraud  in  the  obtaining  of  a 
foreign  judgment  is  a  good  defense  to  an  action  thereon. 
Rogers  v.  Owimm,^  21  Iowa,  59,  and  cases  dted. 

If,  then,  fraud  may  be  shown  to  defeat  a  recovery  upon 
a  foreign  judgment,  when  the  jurisdiction  is  undisputed, 
why  ^ould  not  frfiud  in  obtaining  the  jurisdiction  be 
followed  by  like  consequences  t  It  is  a  familiar  doctrine  in 
this  State,  that  one  sued  upon  a  foreign  judgment  may 
show  that  he  was  not,  in  &ct,  served  with  process,  and 
that  the  court  had  no  jurisdiction  of  his  person.  PMa/rd  v. 
BaUkomy  22  Iowa,  328,  and  cases  cited. 

It  is  also  now  the  settled  doctrine,  both  in  the  federal 
and  State  courts,  that  one  sued  upon  the  judgment-  of  a 
sister  State  may  successfully  defend,  by  showing  that  the 
attorney  who  entered  an  appearance  for  him  had  no 
authority  to  do  so.  Scvrshy  v.  Blcuikmarr^  20  Iowa,  172, 
and  cases  cited.  Yet  this  is  simply  a  recognition  of  the 
doctrine  that,  in  an  action  upon  a  foreign  judgment,  the 
defendant  may  show  that  the  jurisdiction  was  wrongfully 
obtained. 

And  if  this  may  be  done  in  cases  where  the  plainti£f  is 
in  no  way  connected  witii  the  entering  of  the  appearance 
by  the  attorney,  for  much  stronger  reasons  should  it  be 
allowed  where  the  plaintiff  or  tiie  plaintiff's  attorney, 
procures  the  appearance  to  be  entered  for  the  purpose  of 
conferring  jurisdiction.  The  existence  of  such  facts  would 
constitute  a  fittud,  and  present  a  case  more  nearly  analo- 
gous to  the  one  now  under  consideration. 

A  reference  to  a  few  adjudged  cases  will  show  the  ex- 
treme jealousy  with  which  courts  have  ever  guarded  their 
process,  and  how  uniformly  they  have  recognized  the  doc- 
trine that  no  legal  right  can  be  founded  upon  an  act  of 
fraud  or  oppression. 

In  the  (»6e  of  WeOs  v.  (humey^  8  Bamw.  and  Oress. 
769;  S.  0.,  16  E.  L.  R  836,  the  defendant,  by  the 
contrivance  of  plaintiff's  attorney,  was  arrested  on  Sunday, 
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on  a  criminal  process,  for  the  purpose  of  effecting  his  arrest 
on  civil  process,  and  he  was  detained  in  custody  until 
Monday,  and  then  arrested  on  civil  process.  The  court 
ordered  him  to  be  discharged. 

In  the  case  of  LuMen,  v.  Benin,  11  Mod.  50,  Holt,  Ch. 
J.,  said :  "  If  a  man  is  wrongfully  brought  into  a  jurisdiction 
and  there  lawfully  arrested,  yet  he  ought  to  be  discharged, 
for  no  lawful  thing,  founded  on  an  imlawfdl  act,  can  be 
supported." 

In  WmgcUe  v.  Insley,  12  Pick.  270,  Shaw,  Ch.  J.,  said : 
"  There  are  many  cases  where  arrests  on  civil  process  are 
held  to  be  unlawftil  and  void,  in  consequence  of  the  unlaw- 
fdl  means  used  to  place  the  party  in  a  situation  to  be 
arrested,  or  where  he  has  been  xmlawftilly  detained  until 
he  could  be  lawfully  arrested,  or  other  unlawful  means  used 
to  obtain  the  custody  of  his  person." 

In  the  case  of  Ba/rlow  v.  Hall,  2  Ans.  461,  a  party 
was  confined  without  writ,  until  a  writ  could  be  obtained, 
and  then  arrested  upon  it.  The  court  said :  "  The  defend- 
ant has  been  seized  illegally ;  that  illegal  confinement  has 
been  continued  imder  our  process.  He  must  be  dis- 
charged." 

In  Loveridge  v.  Plastow,  2  H.  Black.  29,  a  capias  was 
made  returnable  on  Sunday,  to  wit :  in  three  weeks  of 
Easter,  April  29.  At  eight  o'clock  on  Monday  morning, 
April  30th,  the  defendant  was  arrested  and  detained  by 
the  officer  till  ten  o'clock,  at  which  time  the  plaintiff  ob- 
tained a  renewal  of  the  writ.  The  defendant  was  ordered 
to  be  discharged. 

In  the  case  of  Birch  cmd  cmotiier  v.  Prodger  a/nd 
(mother,  one  Flaisted  was  seized  and  detained  by  force 
without  writ  until  an  officer  with  a  writ  could  be  sent  for. 
Being  arrested  upon  such  writ  by  the  officer,  he  was  held 
entitled  to  his  discharge. 

In  Lyford  v.  Tyrrell,  1  Ans.  85,  the  defendant  came  to 
tiie  plaintiff's  house  on  Sunday,  where  he  was  detained  by 
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plaintiff  till  Monday,  and  then  arrested  on  a  debt  of  £500. 
In  answer  to  a  motion  for  his  dischai^e,  the  plaintiff 
showed  that  at  the  time  of  his  arrest  on  Monday,  upon 
conditions  which  plaintiff  had  performed,  the  defendant 
agreed  to  waive  every  benefit  of  the  forcible  detention. 
The  court  said :  ^' We  cannot  distinguish  this  from  an  arrest 
on  Sunday,  which  is  purely  void,  and  no  subsequent  consent 
of  the  ddTendant  can  make  it  good.'' 

And  when  one  is  unlawfdlly  arrested,  and  afterward, 
before  he  can  get  his  discharge,  he  is  arrested  upon  another 
writ,  he  is  entitled  to  be  discharged  from  the  latter  arrest, 
because  made  only  through  the  medium  of  the  former. 
Exparte  WUeony  1  Atk.  162. 

Referring  to  these  authorities,  Shaw,  Ch.  J.,  in  the  case 
dted,  sttpray  said :  ^^  These  cases,  therefore,  seem  to  estab- 
lish the  general  principle  that  a  valid  and  lawfal  act  can- 
not be  accomplii^ed  by  any  unlawful  means,  and  whenever 
such  unlawful  means  are  resorted  to,  the  law  will  interpose 
and  afford  some  suitable  remedy,  according  to  the  nature 
of  the  case,  to  restore  the  party  injured  by  these  unlawfdl 
means  to  his  rights." 

The  case  of  Zoyd  v.  MimeeUy  2  P.  Wms.  74,  is  'in 
point.  In  that  case  the  plaintiff  brought  a' bill  to  redeem 
certain  property  which  the  defendant  claimed  as  having 
been  obtained  under  a  decree  in  his  fiEivor.  The  bill 
alleged  that  the  defendant,  before  obtaining  said  decree, 
procured  a  man  to  make  a  ftlse  affidavit  that  the  plaintiff 
in  this  action  was  gone  beyond  sea,  upon  which  the  de- 
fendant got  an  order  from  the  court  that  a  service  on  the 
then  defendant  and  derk  in  court,  be  good  service,  whereas, 
in  fact,,  the  defendant  was  then  living  publidy  in  the  next 
town,  but  on  this  £sdse  affidavit,  and  the  order  made  thereon, 
the  cause  was  heard  ex  jpaHe  and  confirmed  absolutely, 
upon  which  decree  the  party  so  moving  foredosed,  and 
the  estate  was  obtained.  The  defendant  (the  party  so 
obtaining  this  decree)  set  up,  in  his  defense,  in  his  plea, 
Vol.  XXXI.— 84 
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this  decree  of  tiie  court  and  report,  both  made  absolute, 
signed  and  enrolled.  The  lord  chancellor  said:  ^^All 
these  drcomstances  of  fiaud  ought  to  be  answered,  which, 
so  far  from  doing,  the  defendant  only  pleads  that  report 
and  decree  as  a  bar  which  the  plaintiff  seeks  to  set  aside ; 
and,  the  decree  being  signed  and  enrolled,  the  plaintiff  has 
no  other  remedy,  and  if  these  matters  of  frand  laid  in  the 
bill  are  tme,  it  is  most  reasonable  that  the  decree  shonld 
be  set  aside."  To  tiie  objection  of  defendant's  counsel  that 
the  decree  shonld  be  set  aside  by  original  bill,  his  lordship 
replied:  ^^  Snch a  gross  fraud  as  this  was  an  abuse  on  the 
court  and  sufficient  to  set  any  decree  aside."  Bee,  also, 
K&rmedy  y.  DaJy^  1  Scho.  &  Lef.  855 ;  Pcmeroy  dk  Co. 
V.  Parmlee^  9  Iowa,  140.  Now,  in  view  of  these  authori- 
ties, we  apprehend  it  would  be  admitted  that  if  the  plain- 
tiff had  seized  the  defendant  and  carried  him  by  force  to 
lUinois,  and  there  caused  him  to  be  served  with  a  sum- 
mons, Ihe  jurisdiction  thereby  acquired  would  be  wrongful. 
Yet  the  only  difference  between  the  case  supposed  and  the 
one  under  consideration  is,  that  in  that  case  the  volition 
would  be  overcc^e  by  physical  force,  while  in  this  the  will 
was  rendered  passive  by  £Edse  and  fraudulent  suggestions. 
Had  the  truth  been  known  to  the  defendant,  he  would 
have  been  just  as  unwilling  to  have  gone  to  BlinoiB  in  one 
case  as  the  other,  and  we  are  unable  to  perceive  why  the 
cases  should  not  be  followed  by  similar  consequences. 

It  is  claimed  that  the  defendant  should  have  appeared  in 
pursuance  of  the  summons,  and  tiiere  moved  the  court  to 
dismiss  the  proceedings  in  consequence  of  the  fraud!  It 
may  well  be  doubted  whether  such  appearance,  even  for 
the  purpose  of  objecting  to  the  service,  would  not  have 
placed  him  within  the  jurisdiction  of  the  court  for  all  pur- 
poses connected  with  the  trial.  Such,  certainly,  would  be 
the  effect  of  such  appearance  in  this  State.  Bev.,  § 
2840.  But  conceding  that  he  would  not  be  visited  with 
such  consequences  in  tiie  courts  of  Illinois,  and  that  there 
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the  defendant  might,  be  relieved  from  the  effects  of  an 
insufficient  service,  snch  relief,  in  this  case,  conld  be  predi- 
cated only  upon  the  fitind  of  plaintiff  in  procnring  the 
service.  Why  drive  a  defendant  to  the  necessity  of 
traveling,  it  may  be  a  thousand  miles,  to  put  in  an 
appearance  at  conrt,  and  suggest  to  tiie  court  that  it  has  no 
jurisdiction  in  consequence  of  the  fitiudnlent  act  of  plain- 
tiff in  procuring  service  ?  Under  such  a  construction^  it 
would,  in  many  cases,  cost  more  to  make  defense  than  to 
allow  judgment  to  be  taken  and  permit  the  fraud  to 
triumph. 

K  the  fitiud  be  conceded,  why  is  it  not  a  good  defense 
to  an  action  upon  the  judgment?  Or  is  it  claimed  that 
the  remedy  of  defendant  is  to  go  to  the  courts  of  Illinois,  and 
there  proceed  by  bill  in  equity  to  set  the  judgment  aside,  or 
restrain  its  collection  ?  To  this  position  the  same  sugges- 
tions are  applicable.  If  such  a  bill  could  be  sustained  in  \ 
the  courts  of  Illinois,  and  yet  tiie  &cts  which  would  afford 
affirmative  relief  there  do  not  constitute  a  defense  to  the 
judgment  here,  it  follows  that  a  judgment  of  a  court  in 
Illinois  is  entitled  to  ffreater  fidth  and  credit  in  Iowa  than 
would  be  conceded  to  it  in  the  court  of  the  State  where  it 
was  rendered.  Such  consideration  to  the  judgments  of  a 
Bister  State,  the  constitution  and  acts  of  congress  do  not 
require.  Rogers  v.  €hjmm^  21  Iowa,  69.  It  seems  clear, 
either  that  the  defendant  would  be  entitled  to  no  relief  in 
the  courts  of  Illinois,'or  that  he  is  entitled  to  it  here.  Now, 
for  tiie  first  time,  is  this  judgment  made  the  foundation  of 
a  legal  demand  against  the  defendant.  Against  this 
demand  he  interposes  the  unlawfril  manner  iu  which  the 
judgment  was  obtained.  He  is  guilty  of  no  laches  in 
making  his  defense.  And,  as  we  entertain  no  doubt  that 
a  court  of  Illinois  would,  if  the  fietcts  alleged  in  this  answer 
were  proved,  perpetually  enjoin  the  collection  of  this  judg- 
ment, we  are  clearly  of  the  opinion  that  the  defense  here 
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interposed  ahould  bar  a  recovery  thereon  in  our  own 

courts. 

UI.  There  is  another  consideration  in  this  case  which 

merits  a  passing  notice.    The  answer  alleges  that  the  note 

4 acta  In    ^^^  ^^  ^^  barred  by  the  statute  of  limita- 

fraudum  legit,  ^j^^g  ^f  ^^  g^^^  ^^  ^^^  ^^  defendant  was 

decoyed  into  the  State  of  Illinois  for  the  purpose  of  ob- 
taining jurisdiction  there,  and  evading  our  statute  of  limi- 
tations. The  judgment  thus  obtained,  the  plaintiff  now 
seeks  to  make  the  foundation  of  a  legal  demand  here.  It 
has  been  held  that  a  judgment  may  be  impeached  for 
firaud,  or  when  it  is  obtained  in  evasion  of  the  courts, 
where  it  is  sought  to  be  enforced.  Jackson  v.  Jacksony  1 
Johns.  424 ;  Buford  v.  Buford^  4  Mumf.  241 ;  Bor- 
den V.  Fitoh^  15  Johns.  421.  In  Jackson  v.  Jackson^  1 
Johns.  424,  it  was  said :  ^^  It  may  be  laid  down  as  a  general 
principle  that,  whenever  an  act  is  done  mfra^ad/wm,  legisy 
it  cannot  be  the  basis  of  a  suit  in  the  courts  of  a  cotmtry 
whose  laws  are  attempted  to  be  infringed.''  But  without 
pursuing  this  inquiry  further,  we  are  of  opinion  that  the 
demurrer  was  properly  overruled,  for  the  reasons  before 
expressed. 

lY.  Appellant  asks  that,  if  his  errors  be  not  sustained, 
he  may  be  allowed  to  withdraw  his  demurrer  and  proceed  to 

6.  PRiLonci:    *^^  ^^  *^^  merits.    We  know  of  no  warrant 
demmrer.  *    f^y  g^^  ^  procedure.    Section  3086  of  the  Be- 

vision  provides  that  ^^upon  a  decision  of  a  demurrer,  if 
the  unsuccessful  party  fail  to  amend  or  plead  over,  the 
same  consequences  shall  inure  as  though  a  verdict  had 
passed  against  the  plainti£^  or  the  defendant  had  made 
default.'' 

Here  the  plaintiff  upon  the  overmling  of  his  demurrer, 
failed  to  plead  over  or  prosecute  his  suit  He  stood  upon 
his  demurrer,  and  thus  was  in  the  same  attitude  as  though 
a  verdict  had  been  returned  against  him.  Standing  in  this 
attitude  it  was  not  only  the  right,  but  the  duty  of  the  court 
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below  to  render  judgment  againBt  him.    From  the  oonse- 

qnenoes  of  his  poaitioni  thus  volmitarily  aseomed,  this 

court  cannot  relieve. 

AfSrmed. 


Mallost  y.  Luboombb  et  al. 

Fraotioet  in  bquitablb  Acnoire  tbhed  as  obdinabt.  In  the  reyiew 
of  equitable  actioiui  tried  bjthe  Beoond  metliod  of  trjing  equitable 
actions,  the  sapieme  oonrt  is  limited  to  the  correction  of  errors  at 
law  the  same  as  in  an  ordinary  action,  and  the  finding  of  the  court 
below  on  the  facts  will  be  treated  the  same  as  the  verdict  of  a  jnrj. 

AjppecHfrcm  Tama  District  OovH. 

Satubday,  Afbil  8. 

AonoN  for  the  foredosnre  of  a  mortgage  executed  by 
John  LuBCombe,  Jr.,  to  the  plaintiff.  John  Brown  claims 
to  be  the  owner  in  fee  of  the  land  by  a  couYeyanoe  from 
John  Luscombe,  Sr.  Trial  by  tiie  court  and  judgment  for 
defendant  Brown.  Plaintiff  appeals.  The  fiirther  facts 
are  stated  in  the  opinion. 

BoofTchfrumy  Brovm  dk  WHUams  for  the  appellant 

Stivers  <6  Sofeby  for  the  appellees. 

Mn.T.KB,  J. — In  the  answer  of  the  defendant,  John 
Brown,  it  is  alleged  that  John  Luscombe,  Sr.,  was  tiie  true 
owner  of  the  mortgaged  premises;  that  the  mortgagor, 
John  Luscombe,  Jr.,  neYor  had  any  right,  title  or  interest 
whatcYer  in  the  land,  nor  was  his  act  in  mortgaging  the 
same  eYer  ratified  by  the  real  owner;  that  Brown  pur- 
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chaaed  the  land  from  the  father  and  real  owner.  The 
cause  W86  tried  by  the  court  without  a  jury,  and  itB  find- 
ings  are  to  be  regarded  in  the  same  light  as  the  verdict 
of  a  jury  in  an  ordinary  action.  Rev.,  §§  2999,  3000 ; 
Srumden  y.  Snowden^  23  Iowa,  467. 

In  the  review  of  equitable  actions  tried  by  the  second 
method,  this  court  is  limited  to  the  correction  of  errors  at 
law.    Snowden  v.  Snowden^  Wfpra. 

The  appellant's  assignment  specifies  fonr  errors,  bnt  are 
resolvable  into  one,  viz. :  that  the  judgment  is  not  sustained 
by  sufficient  evidence. 

Treatiug  the  finding  of  the  court  as  the  verdict  of  a 
jury,  we  will  not  disturb  it  unless  the  same  is  clearly  and 
manifestly  unsupported  by  the  evidence.  The  appellant 
does  not  daim  in  his  argument,  that  there  is  no  evidence  in 
support  of  the  finding  of  the  court.  His  entire  argument 
is  upon  the  weight  of  the  evidence  as  an  original  question 
in  this  court,  to  be  tried  and  decided  here  as  an  equitable 
action  triable  by  the  first  method. 

The  evidence  tends  to  show  that  John  Luscombe,  Sr., 
in  1864,  while  residing  in  the  State  of  Illinois,  sent  his  son, 
John  Luscombe,  Jr.,  to  Iowa  with  a  team  belonging  to  the 
fiEkther,  with  instructions  to  trade  it  for  land ;  that  the  son 
came  to  Tama  county  with  the  team,  and  there  traded  it 
for  the  land  in  controversy,  to  one  Henry  Wright,  taking 
from  him  a  bond  for  a  deed  upon  the  payment  of  a  note 
for  $40,  the  balance  of  the  purchase-money.  The  bond, 
under  the  direction  of  the  son,  ran  to  John  Luscombe,  and 
the  note  was  made  by  the  young  man  in  that  name.  The 
bond  was  left  by  the  yoxmg  man  with  J.  H.  Struble,  who 
drew  the  writings,  with  instructions  to  record  the  same  and 
send  to  John  Luscombe,  Lanark,  Oarroll  county,  HI., 
which  was  the  residence  and  post-office  address  of  the  &ther, 
John  Luscombe,  Sr. ;  that  there  was  nothing  said  at  the 
time  whether  the  yoxmg  man  was  making  the  trade  for 
himself  or  for  his  father;  that  the  bond  was  sent  as  directed 
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and  received  by  the  &ther,  who  sent  the  money  to  pay  the 
note  of  $40  at  its  maturity,  and  the  deed,  when  executed 
and  recorded,  was  sent  by  Mr.  Struble  to  the  address  and 
according  to  the  instmctions  given  at  the  time  of  the  trade 
by  the  son,  and  were  duly  received  by  the  £ftther ;  that  the 
son  never  had  the  deed  in  his  possession  except  once,  a  year 
or  two  after  it  was  sent  to  his  &ther,  when  it  was  given 
to  him  for  the  purpose  of  finding  the  land;  that,  before  the 
time  of  the  execution  of  the  mortgage,  the  mortgagee  had 
notice  that  the  father  claimed  to  be  the  owner  of  the 
land,  and  that  Brown  purchased  without  knowledge  of  the 
mortgage. 

K  it  is  true  that  the  land  was  purchased  by  the  eon/or 
the  father  cmd  with  hiefimdsj  and  in  the  Other's  name, 
most  certainly  the  latter  was  both  the  equitable  and  legal 
owner.  He  would  have  been  ^e  equitable  owner  had  the 
deed  been  taken  in  the  name  of  another.  Sarris  v.  Stoney 
15  Iowa,  278,  and  cases  tiiere  cited.  See  also  Skmderlcmd 
V.  Sunderlandy  19  id.  825,  and  cases  dted  in  opinion  of 
Dillon,  J. 

And  if  it  is  also  true  that  the  appellant  had  notice  of  the 
true  ownership  when  he  took  his  mortgage,  then  the  judg- 
ment of  the  court  below  is  right  We  have  seen  that  the 
evidence  tends  to  establish  these  propositions,  and  the 
court  so  found ;  and,  although  there  was  conflicting  evi- 
dence, we  will  not  disturb  the  judgment,  which  is 

AfSrmed. 
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s>  ^j  Wright  &  Co.  v.  Habbis  et  al. 

1.  Offioial  bondi  covmrr  judqb.  A  oonntj  Jndge  is  anthoiiied  to 
receive  money  paid  b j  an  executor  npon  claims  filed  and  allowed 
against  tlie  estate ;  and  for  his  failure  to  paj  the  same  over  to  the 
party  or  parties  entitled,  he  and  his  sureties  on  his  official  bond  wiU 
be  liable  therefor. 

2. FiLLmo  BLAiTKB.    Where  sureties  sign  the  official  bond  of 

their  principal,  leaving  certain  blanks  as  to  amoont,  date,  etc., 
which  they  exi>ect  him  to  properly  fill,  and  which  he  does  fill 
accordingly,  they  are  estopped  from  claiming  that  their  liability 
is  effected  thereby. 

Appeal  from  Jasper  DUtrict  Cawrt. 

SaTUBDAT,   APBHi    8. 

The  defendant  Harris  was  elected  to  the  office  of  county 
jndge  of  Jasper  county  for  two  years  fix)m  Jannary  1, 
1864.  In  qualifying  for  the  office,  he  executed  and  filed  a 
bond,  with  Thomson  and  the  other  defendants  as  his  seen- 
rities,  which  was  duly  approved,  and  thereupon  he  entered 
upon  the  discharge  of  the  duties  of  the  office.  The  bond  is 
conditioned,  as  provided  by  Eevision,  section  554,  to  be  void 
''if  the  said  Harris  shall  render  a  true  account  of  his  office 
and  of  his  doings  therein  to  the  proper  auAarity,  when 
required  thereby  or  by  law,  and  shall  promptly  pay  over  to 
the  person  or  officer  entitled  thereto  all  moneys  which 
may  come  into  his  hands  by  virt\ie  of  his  office,  and 
shfdl  faithfully  account  for  all  balances  of  money  remaining 
in  his  hands  at  the  termination  of  his  office,  and  shall  here- 
after exercise  all  reasonable  diligence  and  care  in  the  pres- 
ervation and  lawM  disposal  of  all  moneys,  books,  papers 
and  securities,  or  other  property  appertaining  to  his  office, 
and  deliver  them  to  his  successor  or  to  any  onie  authorized 
to  receive  the  same,  and  if  he  shall  fidthfully  and  impar- 
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tially,  without  fear,  favor,  fraud  or  oppression,  discharge 
all  other  duties  now  or  hereafter  required  of  his  office  by 
law.'' 

Flaintifib  claim  in  this  action  to  recover,  upon  the  said 
official  bond,  $217.33,  on  account  of  money  received  by 
Harris  in  the  discharge  of  his  official  duties  from  the 
administratrix  of  an  estate,  upon  a  ckim  against  the  estate 
in  favor  of  plaintiffs.  The  petition  avers  demand  upon 
Harris  for  payment  and  his  failure  to  pay  to  his  successor 
in  office,  etc 

The  answer  of  the  sureties  denies  the  execution  of  the 
bond  set  out  in  the  petition,  averring  that  the  instrument 
signed  by  them  was  in  blank  as  to  the  amount  of  penalty, 
date,  and  names  of  obligors.  They  further  aver  that  the 
money,  to  recover  which  the  suit  was  brought,  was  paid  to 
Harris  in  his  individual,  and  not  in  his  official,  capacity, 
without  the  knowledge  of  the  other  defendants ;  that  the 
collecting  and  receiving  claims  due  from  estates  were  no 
part  of  his  official  duties,  and  defendants  are  not  liable 
therefor,  and  that,  at  the  close  of  his  official  term,  Harris 
made  full  settlement  of  his  official  acts  as  county  judge, 
and  therefore  he  and  his  securities  were  released  from  said 
bond. 

The  cause  was  submitted  to  the  court  without  a  jury. 
The  following,  among  other  facts,  were  found.  The  secu- 
rities, at  Harris'  request,  "expecting  the  blanks  would  be 
properly  filled,  signed  and  delivered  to  Harris  a  bond " 
containing  blanks  as  to  the  amount,  names  of  obligors, 
date  and  office  to  which  Harris  had  been  elected.  Harris 
properly  filled  the  blanks,  took  the  oath  of  office,  and  the 
bond  was  approved,  filed  and  recorded,  and  thereupon  he 
entered  upon  the  discharge  of  the  duties  of  the  office. 

Harris,  in  his  official  capacity  as  county  judge,  received 

of  the  executrix  of  an  estate  $217  in  payment  of  a  claim 

due  plaintifiSs  fix)m  the  estate,  which  had  been  properly 

filed  and  allowed.    While  the  money  was  in  his  hands  he 
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made  a  final  settlement  with  the  administratrix  and  ordered 
her  to  be  discharged.  Upon  the  expiration  of  his  term  of 
office  he  fiEiiled  to  pay  over  said  money  or  account  to  his 
successor  or  any  other  person  therefor,  and  still  retains  the 
same.  The  court  rendered  judgment  for  plaintiffs  in  the 
amount  found  due  upon  plaintifts'  claim.  The  securities 
appeal. 

Clark  <&  Hyan  for  the  appellants. 

Wmslow  (b  Wihon  for  tlie  appellees. 

Beck,  J. — I.  The  first  point  made  by  appellants'  coun- 
sel is  this :  The  collection  or  receipt  of  moneys  from  execu- 
1.  onTdAi.  tors,  or  others  settling  estates,  in  satisfaction  of 
Judge.'  claims  filed  and  allowed  against  them,  was  no 

part  of  the  official  duties  of  a  county  judge,  and  his  securi- 
ties were,  therefore,  not  liable  upon  his  official  bond  for 
moneys  so  received  and  not  paid  to  the  party  entitled 
thereto. 

Chapter  119  of  the  acts  of  the  ninth  general  assembly 
requires  each  county  judge  to  give  bond,  with  two  or  more 
sureties,  in  a  sum  not  less  than  $10,000  "  conditioned  for 
the  faithful  discharge  of  his  duties  as  such  judge."  Bevision, 
section  564  prescribes  the  form  of  bonds  to  be  given  by 
civil  officers ;  it  is  substantially  the  same  as  the  instrument 
sued  on  in  this  case. 

The  duties  of  a  county  judge,  at  the  time  of  the  trans- 
actions complained  of  in  the  petition,  were  those  which  are 
usually  discharged  by  courts  of  probate,  pertaining  to  the 
settlement  of  estates,  the  guardianship  of  minors,  etc  He 
was  authorized  to  act  as  his  own  derk  and  to  keep  his  own 
records.  Eev.,  §§  242,  847.  He  had  jurisdiction  in  all 
matters  relating  to  the  settlement  of  estates,  and  could 
enter  judgments  against  executors  and  administrators  and 
their  securities  for  money  not  paid  in  accordance  with  his 
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order,  to  be  enforced  by  execution  issued  by  him.  Rev., 
§§  2304,  2419,  2420.  A  judgment  entered  by  him  could 
have  been  discharged  by  payment  as  other  judgments. 
This  court  has  held  that  the  derk  of  the  district  and  circmt 
courts  is  authorized  to  receive  money  in  satis&ction  of 
ludinnents  in  those  courts,  thouirh  there  is  no  statute  ex- 
pr^  prescribing  that  Tis  hiTduty  to  do  so.  Morgan 
V.  Long  et  al^  29  Iowa,  434.  Now^  in  case  of  a  judg- 
ment entered  by  the  county  judge  the  defendants  therein 
would  have  had  the  right  to  pay  it.  In  case  of  the  non- 
residence  of  the  party  entitled  to  the  money,  and  in  other 
cases,  it  could  not  have  been  satisfied  unless  by  the  receipt 
of  the  money  by  the  derk  or  by  the  judge.  So  in  case  of 
the  return  of  an  execution  by  the  sheriff  with  the  amount 
of  the  judgment  collected  thereon.  It  was  the  sheriff's 
duty  to  pay  over  the  money  with  the  writ,  and  there  must 
have  been  some  one  authorized  to  receive  it.  In  such 
cases,  as  the  judge  was  clothed  with  authority  to  act  as  his 
own  clerk,  it  was  his  duty  to  receive  the  money.  If  he 
was  authorized  to  receive  money,  he  wa^  liable,  with  his 
securities,  upon  his  official  bond,  for  failure  to  pay  it  over 
to  the  party  entitled  to  receive  it.  For  the  very  same  rea- 
sons it  was  his  duty  to  receive  money  in  proper  cases  from 
an  executor,  upon  claims  filed  and  allowed  against  the 
estate,  and  he  was  liable  therefor  in  the  same  manner. 

Chapter  119  of  the  acts  of  the  ninth  general  assembly  re- 
pealed Revision,  section  277,  which  required  the  bond  of  a 
county  judge  to  be  conditioned  for  the  payment  otiXipvbUc 
moneys  that  should  come  into  his  hands,  and  provides  that 
the  instrument  shall  obligate  the  officer  for  the  faithful  dis- 
charge of  his  duties.  Its  form,  as  we  have  seen,  is  provided 
for  by  Revision,  section  554,  and  is  the  same  as  that  of  all 
bonds  required  of  officers  who  are  intrusted  with  public 
money  or  money  of  individuals.  This  appears  to  express 
quite  dearly  the  legislative  interpretation  of  the  law,  to  the 
effect  that  county  judges  in  the  discharge  of  their  duties  were 
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authorized  to  receive  money  in  proceedings  before  them. 
We  are  quite  sure  that  such  was  the  general  understanding 
of  these  officers  themselyes,  and  of  all  persons  doing  business 
with  th^n,  and  before  the  office  was  abolished,  the  practice 
veiy  extensivelj,  if  not  uniformly^  prevailed,  in  certain 
cases,  to  pay  money  of  estates  into  the  hands  of  the  judges. 
It  follows  that  the  rec^pt  of  the  money  and  failure  to  pay 
it  over  by  the  defendant,  Harris,  was  a  breach  of  the  con- 
ditions of  the  bond  sued  on. 

II.  Appellants  claim  that,  as  the  bond  was  signed  by 
them  in  blank,  they  are  not  bound  by  it.    But  the  finding 

^ nu,^     of  thecourt  as  to  the  &cts,  that  it  was  executed 

blanks.  y^j  them  in  the  expectation  (and  of  course  with 

their  knowledge  and  consent)  that  the  blanks  would  be 
properly  filled  as  it  now  appears,  is  an  answer  to  this  ob- 
jection. By  their  act  in  signing  and  delivering  the  instru- 
ment to  Harris,  expecting  and  knowing  he  would  fill  the 
blanks  in  a  certain  manner,  folly  empowered  him  so  to  do. 
It  is  not  claimed  that  they  were  filled  in  a  manner  not 
thus  authorized. 

The  forgoing  are  the  only  points  made  by  appellants. 

Upon  our  ruling  thereon  the  judgment  of  the  district  court 

must  be 

Affirmed. 


Whetstone  v.  Whetstone. 

t.JxidgnMart:  lOBMEB  adjudication:  defenses:  FBAUD.  Itmajhe 
pleaded  as  a  defense  in  an  action  npon  a  domestic  as  well  as  upon  a 
foreign  Judgment,  that  fraud  was  used  in  obtaining  it. 

%, ^  It  was  accordingly  Md,  where  a  prior  decree  of  the  district 

conrt  of  another  county,  between  the  same  parties,  was  interposed 
as  a  bar  in  an  action  of  dirorce,  that  the  decree  might  be  assailed 
in  that  action,  and  its  force  as  a  former  adjudication  ayoided,  bj 
rikowingftbat  it  was  fraudulently  obtained. 
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Appeal  from  Wapello  District  CovH. 
Satueday,  Aprh,  8. 

On  the  23(i  day  of  November,  1869,  the  plaintiff  filed  in 
the  Wapello  district  court  a  petition  for  divorce  from  the 
defendant,  alleging  that  he  had  been  guilty  of  various  acts 
of  such  inhuman  treatment  as  to  endanger  her  life.  The 
original  notice  was  not  served  on  the  defendant  until  the 
17th  day  of  August,  1870. 

On  the  Q\h  day  of  September  the  defendant  filed  his 
answer,  in  which  he  ^^  states  that  on  the  15th  of  February, 
1870,  he  was  divorced  from  the  plaintiff  by  the  decree  of 
the  district  court  of  Guthrie  county,  Iowa,  on  the  ground 
that  petitioner  had  been  guilty  of  adultery,  and  a^  that 
this  case  be  therefore  dismissed,  as  said  decree  is  a  bar  to 
further  proceedings ;  states  also^  that  said  decree  is  certified 
to,  and  the  copy  attached  marked  exhibit  ^^A"  and  made  a 
part  of  the  answer.  The  part  of  exhibit  "A"  material  to 
the  question  imder  consideration  is  as  follows : 

"  Now,  on  this  15th  day  of  February,  1870,  the  same 
being  the  second  day  of  the  February  term,  1870,  of  the 
district  court  in  and  for  said  county,  this  cause  came  on  to 
be  heard ;  and  the  plaintiff  appearing  by  attorney,  and  the 
defendant  not  appearing,  but  herein  wholly  makes  default; 
de&ult  therefore  is  entered  of  record  against  her,  the  said 
defendant."  A  ^decree  follows,  divorcing  defendant  from 
plaintiff.  On  the  9th  of  September,  1870,  the  plaintiff 
filed  a  motion  and  affidavit  for  alimony,  stating :  "  That 
she  and  her  said  husband  parted  July  4, 1869,  in  conse- 
quence of  said  husband  turning  her  out  of  the  house ;  being, 
then  left  entirely  without  means,  she  went  to  work  for  a 
Mr.  Christy,  in  Casey,  Adair  county,  Iowa,  working  there 
some  weeks  as  a  servant,  when  she  came  to  Wapello 
county,  where  she  has  since  resided  with  her  fsither  and 
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brother  respectively ;  that  defendant  knew  that  she  was  in 
Wapello  county,  since  the  middle  of  September,  1869,  as 
she  saw  him  immediately  when  she  returned  to  Wapello 
county,  at  Mr.  John  Betts  in  said  county,  when  she 
wanted  him  to  furnish  }ier  and  child  with  a  home ;  that 
appellee,,  before  she  worked  for  Christy,  worked  for  Samuel 
Thomas  about  a  week  near  Casey;  that  plaintiff  saw  the 
defendant  at  said  John  Betts'  not  more  than  ten  days  be- 
fore she  filed  the  petition  in  this  ease ;  that  she  never  was 
served  with  notice  of  any  suit  whatever  against  her  for 
divorce,  by  her  said  husband,  pending  in  Guthrie  county, 
nor  elsewhere ;  never  knew  that  such  suit  was  commienced ; 
that  defendant  was  at  work  in  Wapello  county,  Iowa,  from 
1st  of  August  till  the  middle  of  December,  1869 ;  that  the 
charge  that  plaintiff  committed  adultery  with  Dennis  Sulli- 
van, or  any  other  man,  is  a  falsehood ;  that  there  is  no  truth 
whatever  in  said  charge;  that  plaintiff  is  innocent  of  such 
a  crime ;  that  plaintiff  is  without  any  means  and  has  to 
depend  on  the  charity  of  others,  and  that  defendant  has 
plenty  of  means,  and  that  the  court  order  that  he  pay  a 
sum  sufficient  to  enable  her  to  carry  on  her  suit." 

And  on  the  same  day  the  plaintiff  filed  her  r^lication 
to  defendant's  answer,  as  follows :  ^^  That  said  judgment 
was  procured  by  defendant  without  personal  service  upon 
her ;  that  she  has  not  been  out  of  the  State  of  Iowa  for  six 
years  past ;  that  said  judgment  was  procured  through  fidse- 
hood  and  fraud ;  and  she  denies  having  committed  adultery 
with  Dennis  Sullivan,  or  with  any  man,  and  that  she  was 
true  to  her  marriage  vows ;  that  said  charge  was  fraudu- 
lently made  by  her  husband,  to  get  the  said  decree;  she 
makes  her  affidavit  for  aUowance  part  of  this  replication.** 
On  the  19th  day  of  December,  1870,  the  defendant  filed  a 
counter-affidavit  in  which  he  alleges  that,  upon  the  trial  of 
the  action  for  divorce,  it  was  clearly  proved  that  plaintiff 
was  guilty  of  adultery  with  Dennis  Sullivan  on  the  18th 
day  of  September,  1869,  at  the  Savery  house  in  Des 
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Moines ;  denies  that  he  ever  struck  or  ill-treated  plaintiff; 
and  allies :  ^^  That  the  defendant  did  not  know  that  plain- 
tiff was  in  Iowa,  when  he  commenced  his  snit  for  divorce ; 
that  he  knew  that  she  had  worked  a  few  weeks  after  she 
leil,  near  Casey,  Iowa,  which  is  near  where  thej  had  lived ; 
that  defendant  did  see  ^plaintiff  on  the  23d  of  September, 
1869,  at  Mr.  John  Betts'  in  Wapello  county;  that  on  the 
last  date  plaintiff  told  defendant  that  she  was  going  to  leave 
the  State  of  Iowa,  and  that  he  had  no  idea  or  knowledge 
of  her  whereabouts,  till  defendant  got  his  divorce  from 
plaintiff;  that  when  defendant  commenced  his  action  for 
divorce,  he  was  informed  that  she  had  got  a  ticket  at  Casey, 
Iowa,  for  Chicago,  Illinois,  where  it  was  supposed  sheliad 
gone  with  the  said  Dennis  SuUivan ;  and  which  defendant 
believed  sincerely  and  truly  when  he  made  publication  of 
notice  for  a  divorce,  from  the  best  information  he  could 
get ;  that  it  was  generally  understood,  and  was  the  general 
impression  in  the  community,  that  plaintiff  had  gone  to 
Chicago  as  aforesaid ;  that  if  plaintiff  was  then  in  Wapello 
county,  Iowa,  defendant  did  not  know  it,  nor  did  he  be- 
lieve she  was  from  what  she  had  positively  stated  to  him ; 
that  defendant  had  no  other  idea  than  that  plaintiff  had 
left  Iowa." 

On  the  24th  day  of  September,  1870,  the  plaintiff's 
attorney,  £.  L.  Burton,  filed  a  professional  statement,  to 
be  part  of  the  record,  as  follows :  "  That  the  original  notice 
was  placed  in  the  himds  of  the  sheriff,  Bidwell,  for  service 
within  a  day  or  two  after  the  petition  was  filed  ;  that  the 
sheriff  retained  said  notice,  and  did  not  serve  the  same  at 
once,  and  in  the  mean  time  and  soon  after  the  first  day  of 
December  the  defendant  left  the  comity  and  did  not  return 
until  a  short  time  previous  to  the  service  of  the  present 
notice  in  this  case,  and  when  counsel  learned  that  defendant 
had  returned  he  prepared  a  new  notice  and  placed  it  in  the 
hands  of  Sheriff  S  wiggett,  for  service,  Sheriff  Bidwell's  term 
of  oflSce  having  expired." 
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On  the  24th  of  September,  1870,  the  defendant  filed  a 
demurrer  to  the  plaintiff's  replication,  stating  the  following 
grounds : 

1.  ^^That  plaintiff  cannot  investigate  the  question  of 
fraud  in  this  court,  which  is  alleged  to  have  been  perpe- 
trated to  procure  the  decree  pleaded  as  a  bar  in  defend- 
ant's answer,  for  that  this  cause  is  a  collateral  proceed- 

*  99 

mg." 

2.  ^^  That  this  court  will  not  presume  that  there  was  no 
jurisdiction,  nor  that  there  was  fraud  in  the  proceeding  in 
the  Guthrie  county  court,  especially  when  the  records  of 
said  court  lead  to  the  presumption  that  every  thing  was 
there  regular." 

3.  "  Plaintiff  must  first  directly  attack  the  decree  in  the 
Guthrie  county  court,  and  there  have  it  set  aside  for  fraud 
and  want  of  jurisdiction." 

4.  ^^  This  court  cannot  entertain  a  cause  upon  the  same 
question,  between  the  same  parties,  which  a  court  of  gene- 
ral jurisdiction  has  determined." 

The  court  overruled  the  demurrer  and  granted  the  plain- 
tiff* an  allowance  of  $100  to  assist  her  in  carrying  on  the 
suit  The  defendant  appeals,  and  assigns  the  following 
errors,  to  wit : 

1.  »  The  court  eired  in  not  dismiBsing  the  plaintiff 'B  suit, 
on  the  defendant's  answer,  which  plead  a  former  adjudica- 
tion as  a  bar." 

2.  "  The  court  erred  in  granting  an  allowance  of  $100, 
to  assist  the  plaintiff  to  carry  on  her  case,  on  the  motion 
and  affidavit  for  the  same,  notwithstanding  the  counter 
affidavit  of  defendant." 

3.  "The  court  erred  in  overruling  the  defendant's 
demurrer  to  plaintiff's  replication,  wherein  it  held  that  the 
question  of  fraud  might  be  investigated  and  inquired  into, 
which  it  was  alleged  the  defendant  had  perpetrated  in  pro- 
curing his  divorce  in  Guthrie  county  district  court." 


•-  --' ^_ 
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Hutchison  dk  Hackworih  for  the  appellaiit. 
SendersAoU  dk  Burton  for  the  appellee. 

Dat,  Ch.  J. — I.  We  will  consider  the  errors  presented 
in  the  inverse  order  of  their  assignment.  As  a  bar  to  the 
plaintiff's  action  of  divorce,  the  defendant  pleads  a  former 
decree  of  divorce  obtained  by  him  against  the  plainti£ 
The  plaintiff  replies  that  the  jurisdiction  in  the  suit  prose- 
cuted by  defendant  was  obtained  by  fraud. 

This  is  not  an  attempt  to  impeach  collaterally  the  Guth- 
rie county  decree.  It  is  made  the  basis  of  the  defendant's 
defense.  He  interposes  it  as  a  reason  why  plaintiff  should 
not  recover.  The  plaintiff  says  the  decree  is  fraudulent, 
and  that,  therefore,  she  should  not  be  precluded  by  it. 
When  a  foreign  judgment  is  made  the  basis  of  an  action  it 
may  be  shown  that  it  was  obtained  by  fraud.  In  Dobson 
V.  Pea/rce^  1  Duer,  144 ;  S.  C,  12  N.  Y.  165,  the  same  prin- 
ciple was  applied  to  a  domestic  judgment.  In  Rogers  v. 
Choinn^  21  Iowa,  ^,  which  was  an  action  on  a  foreign 
judgment,  to  which  the  defense  was  interposed  that  it  was 
obtained  by  fittud,  Dillon,  J.,  said :  "  If  the  judgment  sued 
on  had  been  rendered  by  a  court  of  Iowa,  the  facts  found 
by  the  court  below  would  be  a  good  drfense,  at  least  in 
equity,  to  an  action  upon  it,  or  sufficient  to  require  a  court 
of  equity,  upon  petition  filed  for  that  purpose,  to  cancel  it." 
Here  is  a  recognition  of  the  doctrine  that,  in  an  action  in 
this  State,  upon  a  domestic  judgment,  fittud  in  obtaining 
the  judgment  is  a  good  defense.  It  is  now  the  settled  law, 
both  in  the  federal  and  State  courts,  that  in  an  action  upon 
a  foreign  judgment,  the  judgment  debtor  may  successfully 
defend  by  showing  that  the  attorney  who  entered  an 
appearance  for  him  had  no  authority  to  do  so.  Ha/rahey  v. 
Blackniarr^  20  Iowa,  172,  and  cases  cited.  In  that  case, 
alluding  to  the  fSu^t  that  many  decisions  hold,  that  in  a  suit 
or  a  direct  action  upon  a  domestic  judgment  rendered 
Vol  XXXL— 36 
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against  a  party  by  an  unauthorized  appearanoe  by  an 
attorney,  the  party  cannot  plead  his  ignorance  of  the  suit, 
and  the  attorney's  want  of  authority  to  appear  for  him,  the 
court  said :  "  It  may  be  doubted  whether  the  above  distinc- 
tion between  foreign  and  domestic  judgments  is  fully  set- 
tled ;  and  if  so,  whether  it  rests  on  sound  principles.  Is 
not  the  gravamen  the  same  in  the  one  case  as  in  the  other, 
and  does  it  not  consist  in  the  unauthorized  act  of  the 
attorney  ?  We  deem  the  rule  properly  settled  as  to  foreign 
judgments.  Why  should  it  not  equally  apply  to  an  action 
on  a  domestic  judgment  ?"  But,  whatever  reasons  there  may 
be  for  the  distinction  in  cases  where  the  unauthorized  act 
is  that  of  the  attorney  dUmey  we  apprehend  no  valid  ones 
exist  when  the  judgment  is  obtained  by  the  fraudulent  act 
of  the  plaintiff. 

The  case  of  Ddbson  v.  Pea/roe^  above  referred  to,  was  an 
action  in  a  court  of  New  York  upon  a  judgment  rendered 
in  that  State,  and  it  was  held  that  fraud  in  procuring  it 
was  a  good  defense  to  an  action  thereon. 

That  a  party  will  be  relieved  from  the  consequences  of  a 
jurisdictiou  obtained  by  fraud  or  violence,  see  the  follow- 
ing cases:  WdU  v.  O-umey^  8  Bamw.  &  Cress.  769; 
lAiUen  V.  Benvriy  11  Mod.  60;  Wi/ngate  v.  Insley^  12 
Pick.  270 ;  Bwrlow  v.  Hdll^  2  Anst.  461 ;  Loveridge  v. 
Plastowy  2  H.  Black.  29;  Lyf(yrd  v.  Tyrrell,  1  Anst. 
85 ;  i&  paHe  WiUon,  1  Atk.  152.  More  directly  in 
point  is  the  case  of  Loyd  v.  Munsell,  2  P.  Wms.  74, 
cited  in  TTie  State  of  Michigan  v.  Phomix  Bank,  33  N. 
Y.  22.  In  that  case  the  plaintiff  brought  a  bill  to  re- 
deem certain  property  which  the  plaintiff  claimed  as  having 
been  obtained  under  a  decree  in  his  £Eivor.  The  bill  alleged 
that  the  defendant,  before  obtaining  said  decree,  procured 
a  man  to  make  a  false  affidavit  that  the  plaintiff  in  this 
action  was  gone  beyond  seas,  upon  which  the  defendant 
got  an  ohler  from  the  court  that  a  service  on  the  then 
defendant's  derk  in  court  be  good  service;  whereas,  i^i 
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fact,  the  defendant  ws^  then  living  pnblicly  in  the  next 
town,  but  on  this  false  affidavit,  and  the  order  made  there- 
on, the  canse  was  heard  exparte^  and  confirmed  absolntelj, 
upon  which  decree  the  party  so  moving  foreclosed,  and  the 
estate  was  obtained.  The  defendant  (the  party  so  obtain- 
ing this  decree)  set  up  in  his  defense,  in  his  plea,  this 
report  and  decree  of  the  conrt,  both  made  absolute,  signed 
and  enrolled.  The  lord  chancellor  said :  "  All  these  cir- 
cumstances of  fraud  ought  to  be  answered,  which,  so  far 
from  doing,  the  defendant  only  pleads  that  report  and  decree 
as  a  bar,  which  the  plaintiff  seeks  to  set  aside ;  and  the 
decree  being  signed  and  enrolled  the  plaintiff  has  no  other 
remedy ;  and  if  those  matters  of  fraud  laid  in  the  bill  are 
true,  it  is  most  reasonable  that  the  decree  should  be  set 
aside."  In  that  case,  as  in  this,  it  was  objected  that  the 
decree  should  be  set  aside  by  original  bill.  To  this  his 
lordship  said :  ^^  Such  a  gross  fraud  as  this  was  an  abuse  on 
the  court,  and  sufficient  to  set  any  decree  aside."  Upon 
the  same  point  see  Kennedy  v.  DaJy^  1  Sch.  &  Lef. 
355 ;  Durda/p  v.  Codey^  ante^  260. 

Now,  if  the  facts  alleged  in  this  replication  be  true,  what 
good  end  is  to  be  subserved  by  driving  the  plaintiff  to  the 
district  court  of  Guthrie  county,  there  to  proceed  by  peti- 
tion in  equity  to  relieve  herself  from  the  effects  of  a  decree 
fraudulently  obtained  against  her,  thus  delaying  her  in  the 
prosecution  of  her  own  action,  involving  her  in  additional 
expense,  and  creating  a  multiplicity  of  suits  ?  It  appears 
from  the  statement  of  the  case  that  the  petition  of  plaintiff 
was  filed,  and  the  notice  placed  in  the  hands  of  the  sheriff 
for  service,  long  before  the  defendant  commenced  his  action 
in  Guthrie  eoimty.  Suppose  that  the  notice  had  actually 
been  served,  and  that,  notwithstanding  tiiat  fact,  the  defend- 
ant commenced  an  action  in  Guthrie  county  and  obtained 
a  decree  upon  a  fiilse  affidavit  as  to  the  non-residence  of 
plaintiff,  would  that  decree  be  so  sacred  and  conclusive 
that  the  plaintiff  must  stay  her  proceedings  until  she  could. 


31    284 
85    31 


I 


284  SXTPBEME  COURT  OP  IOWA, 

gimmona  t.  Chaich. 

by  direct  proceedings  in  the  Guthrie  district  court,  procure 
it  to  be  set  aside  t  And,  if  not  so  condusive  in  that  case, 
why  in  this?  The  plaintiff's  action  was,  in  fact,  com* 
menced  long  before  that  of  the  defendant.  Ber.,  § 
2744.  We  are  of  opinion  that  the  fEtcts  set  np  in  the 
replication  may  be  inquired  into  in  this  action,  and  that,  if 
found  true,  the  facts  alleged  in  defendant's  answer  do  not 
bar  the  plaintiff's  action. 

II.  This  determination,  in  effect,  disposes  of  the  remain- 
ing alleged  errors.  It  follows  from  the  foregoing  views 
that  the  court  did  not  err  in  refusing  to  dismiss  the  plain- 
tiff's  action.  And,  as  the  plaintiff  is  entitled  to  try  the 
issues  presented  by  the  pleadings,  it  was  proper  for  the 
court  to  grant  her  an  allowance  to  aid  her  in  the  further 

prosecution  of  the  cause. 

Affirmed. 


Sdoions  y.  .Chusch  et  al. 

1*  De&nlt;  discretion.  Where  the  court  below  has  abused  the  dis- 
cretion  confided  to  it,  or  misapprehended  its  duty  in  the  premises^ 
in  refusing  to  set  aside  a  default,  the  supreme  court  will  interfere 
on  appeal. 

2.  Hotioe:  fbok  possession.  Actual  possession  of  real  estate  will 
operate  as  constructive  notice  of  the  rights  of  the  possessor. 

8.  De&nlt :  showing  of  beabonablb  excuse.  That  the  defendant  was 
advised  by  the  plaintiff's  attorney  that  he  had  no  defense  to  the 
action  (when  in  fact  he  had),  and  that  he  was  thereby  dissuaded 
from  entering  an  appearance  or  making  defense,  hM,  in  the  pres- 
ent case,  to  constitute  a  reasonable  excuse  for  failing  to  appear  and 
suffering  default. 

Appeal  from  Story  Oi/rcuit  Court. 

Monday,  Apbil  10. 

AcmoN  to  foreclose  a  mortgage  executed  by  N.  B.  Church 
to  H.  £.  Dally,  dated  May  6,  1869,  making  the  mortgagor 
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and  D.  W.  Church,  E.  M.  Burke,  H.  W.  Kinney  and  S. 
Kinney  parties  defendants.  The  original  notice  was  return- 
able at  the  May  term,  1870,  and  on  the  17th  day  of  May, 
during  said  term,  a  default  was  entered  against  D.  W. 
Church,  and  the  cause  continued  as  to  N.  B.  Church,  the 
mortgagor,  for  service  of  notice.  No  action  seems  to  have 
been  taken  against  the  other  defendants.  At  the  next  term 
of  the  court,  in  November,  1870,  the  defendant  D.  W. 
Church  appeared  and  made  a  motion  to  set  aside  the 
default  entered  against  him,  on  several  grounds : 

1.  That  the  default  entered  was  a  naked  one,  no  judg- 
ment having  been  rendered,  and  the  cause  having  been 
continued  as  to  N.  B.  Church  for  service  of  notice. 

2.  That  at  and  before  the  execution  of  the  mortgage  he 
(D.  W.  Church)  was  the  owner  in  fee  of  the  premises  mort- 
gaged, by  conveyance  from  N.  B.  Church,  the  mortgagor, 
executed  prior  to  the  making  of  the  mortgage ;  that  he  (the 
grantee)  was,  at  and  before  the  making  of  the  mortgage, 
and  has  continued,  in  the  actual  occupation  of  the  mort- 
gaged premises,  residing  thereon,  and  using  the  same  as  his 
homestead ;  that,  not  having  his  deed  recorded  until  after  the 
recording  of  the  mortgage,  the  plaintiff's  attorney,  D.  W. 
Gage,  Esq.,  represented  to,  and  advised,  said  defendant  that 
the  mortgage  would  take  priority  over  his  deed  and  title  to 
said  land ;  that  believing  and  relying  on  such  representa- 
tions he  made  no  defense  at  the  time  required  by  law,  be- 
cause he  believed  it  to  be  useless ;  that  he  now  believes 
that  plaintiff's  said  attorney  so  advised  him  wrongfully  for 
the  purpose  of  circumventing  him  and  to  procure  said  de- 
fault, and  for  the  purpose  of  defeating  his  title  to  said 
property,  and  that  the  said  defendant  has  a  honafide  defense 
to  the  foreclosure. 

This  motion  was  verified,  and  accompanied  by  an  answer 
setting  up  that  the  defendant,  D.  W.  Church,  purchased 
the  mortgaged  premises  and  receive^  a  deed  therefor  from 
K.  B.  Church  on  the  10th  day  of  February,  1869,  three 


286  SUPREME  COUET  OF  IOWA, 

Simmons  y.  Chorcli. 

months  prior  to  the  execution  of  the  mortage ;  that  he 
entered  into  possession  of  the  premises  in  the  fall  of  1868, 
imder  a  written  contract  of  purchase,  and  has  been  in  pos- 
session ever  since,  occupying  the  same  with  his  family  aa 
his  homestead.  To  the  answer  is  attached  a  copy  of  the 
deed  from  N.  B.  Church  to  D.  W.  Church  for  the  premises. 
The  plaintiflF  filed  a  motion  to  strike  from  the  files  the 
petition  to  set  aside  the  default,  which  motion  the  court  bus- 
tcdned,  and  struck  the  same  from  the  files,  and  rendered  a 
judgment  and  decree  upon  the  default  previously  entered, 
to  which  D.  W.  Church  excepted  and  appeals. 

J".  /S.  Frazier  for  the  appellant. 

2>.  W.  Oage  for  the  appellee. 

MiLLEB,  J.  —  I.  While  the  court  below  has  a  large  dis- 
cretion in  acting  on  applications  to  set  aside  defaults,  and 
1.  dbfaui^t:      this  court  will  rarely  interfere  with  the  ruUngs 
discretion.       ^^  gy^j^  applications,  yet  it  is  the  manifest 

duty  of  this  court  to  do  so  when  there  has  been  a  clear 
abuse  of  discretion,  or  a  misapprehension  by  the  court  be- 
low of  its  duty  in  the  premises. 

In  the  case  before  us,  the  court,  on  motion,  struck  from 
the  files  the  application  of  the  appellant,  thus  refusing  to 
hear  and  pass  upon  its  merits.  The  application  was  in 
time ;  a  mere  naked  default  having  been  entered,  which 
may  be  set  aside  at  any  time  before  judgment  is  rendered 
thereon,  on  proper  grounds.  Harper  v.  Drake^  14  Iow% 
5^3. 

The  showing  made  by  the  appellant  was  that  he  was  the 
absolute  owner  in  fee  of  the  mortgaged  premises  by  a  con- 
veyance prior  to  the  mortgage ;  that  he  had  been  imd  was 
at  the  time  the  mortgage  was  made,  and  has  continued,  in 
the  actual  occupation  and  possession  of  the  premises ;  that 
the  plaintiff's  attorney  persuaded  him  that,  because  he  had 
fiuled  to  record  his  deed  until  after  the  mortgage  was 
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recorded,  he  had  no  defense  and  that  it  was  useless  to  make 
any. 

The  defendant's  possession  nnder  a  prior  deed  from  the 
mortgagor  was  constructive  notice  to  all  parties  of  his  rights 
2.  kotigb:        to  the  same  extent  as  if  his  deed  had  been 
sion.  duly  placed  on  record.  Baldwin  v,  Thorrvpson^ 

15  Iowa,  605 ;  Hvmphrey  v.  Moore^  17  id.  193,  and  cases 
cited.  See,  also,  Dickey  v.  Lyon  et  al.j  19  id.  644,  and  cases 
cited  in  opinion  of  Cole,  J.  Hence  the  mortgagee  and  his 
assignee,  the  plaintiff,  had  notice  of  the  superior  title  of  the 
defendant  when  they  took  the  mortgage.  The  effect  of  the 
ruling  of  the  court,  if  allowed  to  stand,  would  be  to  com- 
pel the  appellant  to  pay  the  amount  of  a  mortgage  executed 
by  his  grantor  which  was  not  in  existence  when  appellant 
acquired  a  perfect  title  as  against  the  mortgagor  and  all 
persons  claiming  through  or  under  him.  Manifest  injustice 
is  thereby  done  to  the  appellant. 

II.  Was  there  such  "  a  reasonable  excuse  shown  for 
making  default "  as  that  it  became  the  duty  of  the  court  to 
aDKFAULT:      ^*  ^^  aside?    We  are  of  opinion  that  there 
re£wiS5)ie  ex-  ^^'    ^ad  the  appellant  applied  for  advice  to 
*'"**•  an  attorney  unconnected  with  the  case  for  the 

plaintiff,  and  been  erroneously  advised  as  to  his  legal  rights 
in  the  premises,  he  would  not  be  entitled  to  the  relief 
asked.  But  the  advice  which  he  received  and  acted  upon 
was  given  to  him  by  the  plaintiff's  attorney.  The  petition 
to  set  aside  the  default  does  not  show  whether  the  attorney, 
on  his  own  motion,  approached  £he  appellant  and  advised 
him  that  he  had  no  defense,  or  whether  appellant  applied 
to  the  attorney  and  sought  his  opinion ;  or,  if  the  latter, 
whether  appellant  knew  that  the  attorney  he  applied  to 
was  plaintiff's  attorney  in  the  cause.  It  is  stated,  however, 
that  the  defendant  "  believes  plaintiff^ s  said  attorney  so 
advised  him  wrongfvUy  for  the  pv/rpose  of  circumventing 
him  a/nd  to  procure  said  defa/uUy  wnd  for  the  pwrpose  of 
defeating  his  title  to  said  property ^^ 
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This  statement  is  under  oath  and  not  controverted.  It 
must,  therefore,  for  the  purposes  of  the  application,  be 
taken  as  true. 

An  attorney  is  bound  in  duty  as  well  as  honor  to  dis- 
close, to  one  seeking  his  counsel  and  advice  in  respect  to 
a  suit  in  court,  his  connection  with  the  case ;  and  being 
the  attorney  of  one  party  he  should  either  decline  to  advise 
the  other  party  or  advise  him  correctly.  In  this  case  the 
plaintiff's  attorney,  whether  he  disclosed  his  relation  or 
not,  chose  to  advise  the  defendant  that  he  had  no  legal 
defense  to  the  action,  which,  we  have  seen,  if  the  aver- 
ments of  the  answer  are  true,  was  clearly  erroneous.  On 
this  erroneous  opinion  the  defendant  shows  that  he  relied 
and  made  no  defense.  By  means  of  the  advice  thus  given 
the  plaintiff  gained  an  undue  advantage  over  the  defend- 
ant, for  it  cannot  be  doubted  that  if  the  defendant  had 
been  correctly  advised  he  would  have  been  prompt  in  put- 
ting in  his  defense. 

If,  then,  the  plaintiff's  attorney,  as  is  alleged,  advised 
the  defendant  erroneously  for  the  purpose  of  misleading 
and  preventing  him  from  making  a  defense  to  the  action, 
the  defendant  being  thus  entrapped  and  misled,  the  de&ult 
should  have  been  set  aside. 

The  order  and  judgment  of  the  circuit  court  are 

Beversed. 
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HUBBELL  AND   BbOTHEB  Y.    BeAH  et  ol. 

« 

1.  WitneBBee:  sbpabationof.  An  order  for  the  separation  of  witnesses 
rests  within  the  discretion  of  the  court,  and  upon  the  application 
of  either  party  is  rarely  witliheld. 

3.  Evidence:  LBADiNa  qxtestions.  The  permitting  a  leading  ques- 
tion to  be  asked  which  could  haye  worked  no  substantial  prejudice 
to  the  party  complaining,  constitutes  no  sufficient  ground  for  re- 
versal. And  it  seems  that  when  and  under  what  circumstances  a 
leading  question  may  properly  -be  put  is  a  matter  resting  in  the 
sound  discretion  of  the  court. 


8. 


FABOL  BYIDENCE  :  WBITTEK  AeBBEMElTrS.     The  admissioh  of 


parol  evidence,  which  tends  to  establish  a  new  and  subsequent 
agreement  into  which  the  former  written  one  entered  as  induce- 
ment or  consideration,  js  not  a  violation  of  the  rule  respecting  the 
admission  of  parol  evidence  to  contradict  or  vary  written  instru- 
ments. 

4. FABOL  AGBBBMBKT  TO  BUBBSmOBB  VOTES:  0OK8IDEBATION.  A 

parol  agreement  to  deliver  up  and  cancel  a  promissory  note  may  be 
shown,  and,  if  supported  by  a  suffident  consideration,  is  binding  and 
will  be  enforced.  Any  advantage  to  the  promissor  or  prejudice  to 
the  promisee  will  constitute  a  sufficient  consideration. 

6.  —   BEBUTTINO    EVTDENCB:  OBDEB    OF  TESTDCONT.       After    the 

party  adverse  to  the  one  on  whom  rests  the  burden  of  proof  has 
produced  his  testimony,  the  other  is  confined  to  rebutting  evidence, 
but  the  court  may,  for  good  reasons,  in  furtherance  of  justice,  per- 
mit him  to  offer  original  testimony.    Rev.,  §  8046. 

6.  It  seems  that  the  whole  subject  of  the  examination  of  wit- 
nesses and  the  order  in  which  the  testimony  shall  be  produced, 
rests  very  largely  in  the  discretion  of  the  trial  court. 

7.  IbstmotioDBr  fail^bb  to  give.  A  case  will  not  be  reversed  for  a 
failure  on  the  part  of  the  court  to  give  extended  instructions,  where 
the  issues  are  simple  and  no  further  instructions  were  asked. 

• 

Appeal  from  Louisa  District  Court. 
Monday,  Apbil  10. 

The  plaintiffs  filed,  in  the  Lonisa  district  conrt,  their 
petition,  claiming  the  sum  of  $55,000,  alleged  to  be  due 
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on  thirty-two  promifisory  notes  executed  by  defendants  and 
one  McCreery,  under  the  firm  name  of  McCreery,  Keam 
&  Kent.  To  this  petition  the  defendants  answered,  alleg- 
ing that,  on  the  9th  day  of  February,  1868,  the  copartner- 
ship of  McCreery,  Keam  <fe  Kent  was  dissolved  by  mutual 
consent,  and  it  was  agreed  between  the  plaintiffs,  the  de- 
fendants and  said  McCreery  that  if  the  defendants  would 
deliver  to  McCreery  all  the  assets  of  the  firm  of  McCreery, 
Keam  &  Kent  in  their  hands,  amounting  to  about  $60,000^ 
McCreery  would,  in  consideration  thereof,  assume  to  pay 
all  the  debts  of  said  firm,  and  especially  the  notes  on  which 
this  action  is  founded,  and  that  the  plaintiffs,  in  considera- 
tion of  the  delivery  of  said  assets  to  McCreery,  agreed  to 
look  to  McCreery  alone  for  their  claims  against  McCreery, 
Eeam  &  Kent,  and  to  deliver  up,  for  cancellation,  the  notes 
upon  which  this  action  is  brought,  and  that,  in  pursuance 
of  said  agreement,  the  defendants  delivered  to  McCreery 
said  assets,  amounting  to  $60,000.  The  cause  was  tried  by 
a  jury.  Verdict  and  judgment  for  defendants.  Plaintiffi 
appeal. 
The  necessary  facts  are  stated  in  the  opinion. 

Hichman  <&  Co/rakadden  for  the  appellants. 

Thomas   Scmna  and    Cloud   <&  BTOorrChoUl  for   the 
appellees. 

Day,  Ch.  J.  —  I.  Upon  the  trial,  the  defendants  Having 
the  burden  of  proof,  at  their  instance  John  McCreery,  a 
L  WITNB8SBS:  niftterial  witness  for  the  plaintiffi,  was  excluded 
separation  of.  during  the  examination  of  the  defendants'  wit- 
nesses. The  plaintiffs  complain  of  this  action  of  the  court 
Not  only  is  it  within  the  discretion  of  the  court  trying  a 
cause  to  order  a  separate  examination  of  witnesses,  but  such 
order,  upon  the  application  of  either  party,  is  rarely  with- 
held,   1  Greenl.  on  Ev.,  §  432  and  note  1. 
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11.  The  defendant  Kent,  after  having  testified  that  the 
firm  of  McCreery,  Eeam  &  Kent  was  dissolved,  and  that 
2.  btxdbkgi:  there  was  a  written  article  of  dissolution,  was 
tioM,  asked  the  following  question,  to  wit :    "  Was 

the  written  dissolution  of  your  firm  a  part  of  your  settle- 
ment with  McCreery  and  with  plaintiffs?"  The  plaintiffs 
objected  to  the  testimony,  upon  the  ground  that  it  "  is  lead- 
ing, incompetent,  immaterial  and  irrelevant,  and  seeks  to 
enlarge  and  vary  the  terms  of  said  writing."  The  object 
tion  being  overruled,  the  witness  testified  that  said  written 
dissolution  was  part  of  the  settlement  of  defendants  with 
McCreery  and  with  plaintiffs. 

1.  It  may  be  admitted,  as  is  done  by  counsel  for  appel- 
lee, that  the  form  of  this  interrogatory  is  objectionable ; 
yet  it  does  not  follow  that  oa  that  ground  alone  the  judg- 
ment should  be  reversed.  It  perhaps  rarely  happens  that 
a  protracted  trial  is  conducted  without  the  occurrence  of 
some  purely  technical  error.  If  appellate  courts  should 
reverse  for  these,  where  no  substantial  prejudice  has  been 
done  the  complaining  party,  judicial  investigations  would 
be  interminable,  and  a  judgment  in  a  party's  favor  at  nisi 
priua  would  be  but  the  commencement  of  his  litigation. 

The  objectionable  feature  in  this  question  is,  not  that  it 
suggests  the  answer,  but  that,  emboying  a  material  fact,  it 
admits  of  an  answer  by  a  simple  afiirmation  or  negation. 
The  record  shows  that  the  question  was  not  so  answered, 
80  that  the  prejudice  sought  to  be  avoided  by  the  rule  in- 
hibiting leading  questions  does  not,  in  the  present  case, 
arise. 

It  further  appears  that  the  same  witness  subsequently 
testified  to  facta  tending  to  show  that  the  written  agree- 
ment of  the  dissolution  did  form  part  of-  a  settlement  with 
McCreery  and  with  plaintiffs. 

It  is  stated  in  Greenleaf  on  Evidence,  that  "  when  and 
under  what  circumstances  a  leading  question  may  be  put 
is  a  matter  resting  in  the  sound  discretion  of  the  court,  and 
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not  a  matter  which  can  be  assigned  for  error.*'  1  GreenL 
on  Ev.,  §  ,436 ;  see,  also,  Cowen  and  HilPs  notes  to  Phil- 
lips on  Ev.,  part  2,  p.  922;  Stafford  v.  Scmcffordj  9 
Conn.  275. 

Without  deciding  definitely  that  in  no  case  will  the  per- 
mitting of  a  leading  question  constitute  a  ground  for  re- 
versal, we  are  clearly  of  the  opinion  that,  in  this  case,  in 
view  of  the  form  of  the  answer  and  the  subsequent  testi- 
mony, no  such  substantial  prejudice  is  shown  as  upon  that 
ground  to  demand  a  reversal. 

2.  The  objection  that  this  evidence  is  irrelevant  and 
immaterial  is  not  urged  in  the  argument,  and  may,  there- 
fore, be  r^arded  as  waived. 

3.  The  remaining  objections  are,  that  the  evidence  is 
incompetent,  and  seeks  to  enlarge  and  vary  the  t^ms  of 
3, p^roi      said  writing.    It  is  urged  in  argument  that 

writSn  iiiroe-  tibe  evidence  is  incompetent,  leca/use  it  ex- 
"*®'*^  tends,  varies  and  enlarges  the  contract  set  forth 

in  the  written  article  of  dissolution.  Hence,  the  former 
objection  includes  the  latter,  or,  more  properly,  the  latter 
simply  assigns  a  reason  for  the  former.  Is  the  evidence 
incompetent  for  the  reason  urged?  It  seems  to  us  not. 
The  agreement  of  dissolution  is  between  Beam  &  Kent 
of  the  one  part,  and  McCreery  of  the  other.  In  it  no 
allusion  is  made  to  any  agreement  with  plaintiffs.  It  con- 
tains no  part  of  such  agreement.  If  it  was  made  it  exists 
outside  and  independent  of  the  agreement  of  dissolution. 
Yet  that  agreement  may  have  been  the  consideration,  or 
inducement  of  the  plaintiff's  agreement  to  discharge  de- 
fendants and  look  to  McCreery,  and  proof  that  in  that 
manner  it  formed  part  of  the  alleged  agreement  with  plain- 
tiffs, does  not,  necessarily,  extend  or  vary  the  written  agree- 
ment between  defendants  and  McCreery.  It  rather  tends 
to  establish  a  new  and  subsequent  agreement,  into  which 
the  former  entered  as  inducement  or  consideration. 
III.  The  article  of  dissolution  of  the  firm  of  McCreery, 
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Beam  &  Kent  was  permitted  to  be  read  in  evidence, 
against  the  objection  of  plaintiff  that  it  was  incompetent, 
iirelevant  and  immateriaL  This  objection  has  been  antici- 
pated. If  it  was  proper  to  show  that  the  agreement  of 
dissolution  formed  part  of  an  agreement  with  plaintiff, 
the  article  of  dissolution  itself  becomes  material  and  com- 
petent. 

lY.  The  defendant  Kent  testified  that,  at  the  time  the 
agreement  for  dissolution  was  signed,  Henry  S.  Hubbell, 

^ p^y^j  one  of  the  plaintiffs,  stated  that  if  defend- 

SSrendern^:  ^^^  would  deliver  the  sale  notes  taken  for 
consideration.  etores  sold^  and  the  collection  receipts  for 
notes  that  were  out  for  collection,  he  would  cancel  and  de- 
liver to  Ream  and  Kent  all  the  notes  held  by  Hubbell  & 
Bro.  against  the  jSrm ;  and  that  Beam  and  Kent  Would  not 
have  made  the  dissolution  had  they  not  supposed  that  they 
were  thereby  released  from  the  claim  of  plaintiffs.  The 
plaintiffs  objected  to  this  testimony  that  it  purported  to 
prove  a  parol  release  of  written  obligations,  and  is  without 
consideration.  We  entertain  no  doubt  that  a  parol  agree- 
ment to  deliver  up  and  cancel  a  promissory  note,  if  sup- 
ported by  a  sufficient  consideration,  is  binding.  "We  are 
thus  brought  to  a  consideration  of  the  remaining  objection. 
Is  the  promise  as  proved  without  consideration  ?  Any  ad- 
vantage to  the  promissor,  or  detriment  or  prejudice  to  the 
promisee,  may  be  a  conBideration  sufficient  to  support  a 
promise.  Kent  had  before  testified  that  the  agreement  of 
dissolution  formed  part  of  the  settlement  with  plaintiffs ; 
and  in  the  testimony  now  under  consideration  he  states  that 
they  would  not  have  made  the  dissolution,  had  they  not 
supposed  that  they  were  thereby  released  from  the  claim 
of  plaintiffs.  In  the  agreement  for  dissolution,  it  is  stipu- 
lated that  McCreery  is  to  have  all  the  assets  of  the  firm ; 
and  that  he  alone  shall  sign  the  firm's  name  in  the  settle- 
ment of  the  business ;  and  that  Beam  and  Kent  shall  pay 
to  McCreery  one-half  the  balance  owing  by  said  firm  over 
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and  above  the  net  amount  realized  from  the  property  of 
the  firm.  Here  is  an  entire  surrender  of  the  assets  and 
business  of  the  firm  to  MeCreery,  an  agreement  to  pay 
half  the  debts  of  the  firm  to  him,  and  a  relinquishment  of 
the  care  and  oversight  which,  as  partners,  they  had  the 
right  to  exercise.  Aside  from  this  agreement  MeCreery 
could  not  have  arrogated  to  himself  the  exclusive  control 
of  the  partnership  assets.  If  Ream  and  Kent  had  refused 
to  dissolve  the  partnership,  the  dissolution  could  have  been 
effected  only  through  the  intervention  of  the  courts, 
which-  would  have  resulted  in  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  partnership  assets  and  dis- 
charge the  partnership  liabilities.  Clearly,  then,  by 
abandoning  the  assets  to  MeCreery  and  agreeing  to  pay  to 
him  one-half  the  firm  debts,  and  relying  simply  upon  his 
good  faith  to  apply  such  assets  and  the  sums  so  paid  in 
liquidation  of  the  firm's  debts,  they  have  been  plac^  in  a 
condition  in  which  they  may  be  greatly  prejudiced,  if  Me- 
Creery should  act  in  bad  faith.  The  simple  fact  of  sur- 
rendering all  control  over  the  settlement  of  the  partner- 
ship business  is  to  them  a  prejudice  suflScient  to  support 
the  promise  alleged.  It  is  claimed  by  appellant  that, 
under  the  articles  of  partnership,  MeCreery  was  entitled  to 
the  notes,  and  that  the  agreement  to  deliver  them  was  an 
undertaking  to  do  no  more  than  they  were  before  liable  to 
perform.  It  is  true  the  ndtes  taken  on  sales  of  stores  were 
to  be  forwarded  to  MeCreery  every  two  months,  he  resid- 
ing at  the  principal  place  of  business  of  the  firm.  But 
this  would  not  give  him  an  exclusive  possession  and  con- 
trol of  them  as  against  the  other  partners.  By  the  articles 
of  dissolution  such  exclusive  possession  and  control  was 
acquired.  We  think  the  objections  raised  were  properly 
ovemiled. 

V.  The  defendants,  in  their  amended  answer,  allege  that 
plaintiffs  released  MeCreery,  the  co-promisor  of  defendants, 
and  thereby  released  them.     It  is  claimed  in  the  argument 
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of  appellants  that  during  the  progress  of  the  trial  this  de- 
fense was  abandoned,  and  that  the  court  therefore  erred  in 
permitting  the  defendants  to  testify  of  certain  conversa- 
tions and  declarations  of  Hubbell  and  McCreery,  which 
tended  to  show  that  McCreery  had  been  released.  The 
record  does  not  show  an  abandonment  of  this  defense.  It 
is  denied  by  counsel  of  appellees.  The  objection  here  urged 
cannot,  therefore,  be  considered. 

VI.  After  the  plaintiffs  had  rested,  the  defendants  were 
permitted  to  testify  of  matters  which  had  not  been  before 
^ rebut-     alluded  to.     The  objection  urged  to  this  testi- 

ar%r  of  terti-  Hiony  is,  tiot  that  it  is  inherently  inadmissible, 
°*®"^'  but  that  it  is  improper  by  way  of  rebuttal.   The 

entire  subject  of  the  examination  of  witnesses  and  the 
order  of  the  production  of  testimony  rests  very  largely  in 
the  discretion  of  the  judge  trying  the  cause.  After  the 
party  adverse  to  the  one  on  whom  rests  the  burden  of 
proof  has  produced  his  testimony,  the  other  is  confined  to 
rebutting  evidence,  urdesa  the  courts  for  good  reasons^  in 
fvHheranoe  of  justice^  permit  hvm  to  offer  etridence  in  his 
original  case.  Without  determining  whether  the  testi- 
mony here  offered  was  strictly  rebutting  or  original  testi- 
mony, it  was  clearly  within  the  discretion  of  the  court  to 
admit  it  in  furtherance  of  justice.  The  record  discloses  no 
fact  tending  to  show  that  this  discretion  of  the  court  was 
abused.    Eev.,  §  3046. 

VII.  It  is  next  objected  that  the  court  failed  to  so  in- 
struct the  jury  as  to  give  them  clear  and  intelligent  notions 
7.  iHiTBuo-       of  what  they  were  called  upon  to  decide.    So 

Tiotrs:  failure    /%  ^i       ;  -i     .1 

to  giTe.  far  as  the  jury  were  concerned  the  case  m- 

vplved  nothing  further  than  the  simple  preponderance  of 
testimony.  The  court  instructed  them  that  the  rule  of  law 
as  to  the  burden  of  proof  and  preponderance  of  evidence 
had  been  properly  stated  by  the  counsel  for  the  plaintiffs, 
and  that  it  was  for  them  to  say  whether  the  defense  had  or 
had  not  been  sustained  by  the  evidence.    No  objection  was 
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made  to  the  instructions  given,  nor  were  any  additional  in- 
structions asked.  The  case  of  Owen  v.  Owen^  22  Iowa,  270, 
involved  complicated  issues,  and  in  it  no  instructions  at  all 
were  given.  In  both  respects  it  fails  of  analogy  to  the  ease 
at  bar.  We  cannot,  in  this  case,  say  that  substantial  jus- 
tice has  not  been  effectuated^  and,  therefore,  do  not  feel 
called  upon  to  reverse  the  cause  simply  for  the  failure  to 
give  more  extended  instructions. 

VIII.  The  last  alleged  error  is  the  overruling  of  the 
plaintiff's  motion  for  a  new  trial.  The  points  raised  have 
all  been  passed  upon,  except  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  The  evidence  was  conflicting.  It 
has  been  frequently  held  that,  under  such  circumstances, 
this  court  wiU  not  disturb  an  order  of  the  court  below  over- 
ruling a  motion  for  a  new  trial,  unless  it  presents  a  clear 
case  of  abuse  of  discretion.  Vide  MoKay  v.  Thorington^ 
15  Iowa,  25 ;  Brochnum  v.  BerryhiUy  16  id.  183 ;  Pierce 
V.  WaZket,  23  id.  424 ;  Smith  <fe  Co.  v.  McLean,  24  id. 
322 ;  Booik  <fe  Graham  v.  SmaU  a/nd  SmaU,  25  id.  177 ; 
Hull  &  Co.  V.  Alexa/nd'er,  26  id.  570.  Under  the  authority 
of  these  decisions  our  dear  duty  is  to  sustain  this  verdict. 

Affirmed. 
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^ — ^  Illegitimates s  bbcookftion  bV  father:  nTHERrrAKCB.   The  recog- 

nition in  writing  of  an  illegitimate  child  by  the  father,  provided  for 
'  by  the  statute  (Bev.,  §  2442),  is  not  required  to  be  in  the  shape  of  a 
formal  avowal,  executed  for  the  purpose  of  making  known  and  per- 
petuating the  fact,  but  may  be  sufficiently  established  from  letters 
and  correspondence.  And  when  the  recognition  is  thus  estab- 
lished the  illegitimate  will  inherit  from  his  father,  the  same  as  a 
legitimate. 
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Appeal  frora  Mvscaiine  District  Cov/rt. 

WEDmesDAY,  Ap&il  19. 

AcnoN  in  equity  by  the  plaintiff  to  establish  his  right 
to  inherit,  as  illegitimate  son  and  heir  at  law,  the  estate  of 
Sylvanus  B.  Crane,  Sr.,  deceased.  The  defendants  ai*e 
the  administrators,  the  widow  and  the  brothers  of  said 
Crane,  Sr.,  deceased.  Upon  the  trial,  which  was  by  the 
first  method,  the  district  court  found  the  following  facts : 

1.  That  the  plaintiff  was  bom  out  of  wedlock,  on  the 
22d  day  of  February,  1845,  at  the  town  of  Eugene,  in  the 
county  of  Vermillion,  in  the  State  of  Indiana. 

2.  That  Sylvanus  B.  Crane,  Sr.,  deceased,  and  Philena 
Whipple,  at  and  before  the  birth  of  said  plaintiff,  resided 
in  said  Yermillion  county,  Indiana ;  and  that  said  Sylvanus, 
deceased,  was  the  father,  and  the  said  Philena,  deceased, 
was  the  mother  of  plaintiff. 

3.  That,  therefore,  the  said  plaintiff  is  an  illegitimate 
son  of  the  said  Sylvanus  B.  Crane,  deceased. 

4.  That,  soon  after  the  birth  of  plaintiff,  Sylvanus  B. 
Crane,  now  deceased,  recognized  the  plaintiff  as  his  son ; 
and  that  such  recognition  was  general  and  notorious  in  the 
neighborhood  and  county  where  the  plaintiff  and  the  said 
Sylvanus  B.  Crane,  now  deceased,  then  lived. 

5.  That  the  said  Sylvanus  B.  Crane,  deceased,  on  the 
16th  day  of  September,  1847,  intermarried  with  Philena 
TruU.  But  it  does  not  appear  that,  at  the  time  of  said 
marriage,  the  said  Philena  Trull  had  any  knowledge  of  the 
facts  found  in  the  four  preceding  divisions ;  I,  therefore, 
find  that  she  had  no  knowledge  thereof. 

6.  That  in  the  month  of  January,  in  the  year  1851, 
said  Sylvanus  B.  Crane,  now  deceased,  removed  to  Musca- 
tine, Iowa,  where  he  continued  to  reside  until  the  14th 
day  of  November,  1865,  at  which  date  he  died  intestate, 
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leaving  his  widow  him  surviving,  by  whom  he  had  no 
issue. 

7.  That  the  said  SylvanuB  B.  Crane,  deceased,  after  his 
removal  to  Muscatine,  Iowa,  had  some  conversations  in 
regard  to  this  matter,  and  some  correspondence  with  per- 
sons who  were  previously  aware  of  the  facts,  and  that  he 
communicated  the  fact  of  his  having  an  illegitimate  son  to 
J.  C.  Traer,  to  Joel  Houghton  and  to  Charles  Evans,  the 
first  residing  at  Yinton,  and  the  last  two  at  Muscatine, 
Iowa. 

Upon  these  &cts,  the  district  court  hdd  in  substance, 
that  the  general  and  notorious  recognition  of  the  plaintiflF 
by  the  deceased,  Sylvanus  B.  Crane,  as  his  son,  having 
been  in  the  State  of  Indiana  abd  before  his  residence  in 
Iowa,  as  well  as  before  the  statute  under  which  plaintiff 
claims  was  enacted,  that  such  recognition  could  not  avail 
plaintiff;  and  that  the  written  recognition,  as  proved  in 
the  case,  was  insufficient,  because  the  recognition  in  writing 
required  by  the  statute  means  a  formal  avowal  in  writing 
by  the  deceased  of  a  ikct  previously  known  to  him,  namely : 
the  fact  that  the  plaintiff  was  his  son ;  and  that  such 
avowal  must  be  contained  in  some  writing  executed  for 
the  purpose  of  making  known  and  perpetuating  the  fact* 

The  district  court,  therefore,  dismissed  the  plaintiff's 
petition  at  his  costs.    The  plaintiff  appeab. 

Thomas  Hcmna  for  the  appellant. 

JRichman  <&  Carskadden  for  the  appellees. 

Cole,  J.  —  This  is  an  action  in  equity  and  was  tried  by 
the  first  method,  and  although  the  facts  were  found  by 
the  court,  yet  the  cause  is  to  be  tried  here  de  novo  upon  the 
evidence.  There  is,  however,  no  controversy  here  as  to 
the  correctness  of  the  finding  of  facts  by  the  district  court, 
except  it  may  be  as  to  the  omission  to  specifically  find  the 
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fact  of  recognition  in  writing.  The  chief  controversy  is 
upon  the  legal  condnsions  found  by  the  district  court.  It 
may  contribute  to  a  clearer  apprehension  of  the  questions 
involved  for  us  to  state  a  little  more  in  detail  the  facts  of 
the  case. 

Tlie  plaintiff  was  the  child  of  an  immarried  woman, 
Philena  Whipple  by  name,  and  was  bom  in  Vermillion 
county,  Indiana,  on  the  22d  day  of  February,  1845.  After 
his  birth  a  short  time,  proceedings  under  the  bastardy  stat- 
ute were  conmienced  against  Sylvanus  B.  Crane,  Sr.,  now 
deceased,  as  the  father.  He  appeared  thereto  and  acknowl- 
edged that  he  was  the  father  of  the  child,  now  the  plain- 
tiff^ arid  he  contributed  to  the  support  of  plaintiff,  perhaps 
beyond  the  requirements  of  the  law.  The  proof  is  abun- 
dant that  his  recognition  of  the  plaintiff  as  his  child  was 
then  general  and  notorious.  After  two  or  three  years, 
probably  in  1847,  the  mother  of  plaintiff  died,  and  his 
grandfather  was  appointed  his  guardian.  Subsequently 
thereto,  Sylvanus  B.  Crane,  Sr.,  now  deceased,  made  appli- 
cation to  the  probate  court  for  the  removal  of  the  grand- 
lather,  and  for  his  own  appointment  as  guardian  of  the 
plaintiff,  representing  that  he  was  the  putative  father  of 
the  child.  The  application  was,  however,  withdrawn  with- 
out being  acted  upon. 

In  1847,  but  whether  before  or  after  the  death  of  plain- 
tiff's mother  does  not  appear,  the  said  Sylvanus  B.  Crane, 
Sr.,  intermarried  with  Philena  Trull,  who  did  not  live  with 
him  aU  the  time  up  to  his  death,  but  who  is  now  his  widow 
and  a  defendant  in  this  action,  though  not  defending.  In 
January,  1851,  Sylvanus  B.  Crane,  Sr.,  removed  to  Mus- 
catine, Iowa,  and  within  two  or  three  years  thereafter  the 
family  of  the  plaintiff's  mother,  including  her  &ther, 
brothers,  sisters,  etc.,  moved  to  Benton  county,  Iowa.  As 
early  as  1853,  and  fi-equently  thereafter,  Sylvanus  B.  Crane, 
Sr.,  told  Charles  Evans,  his  business  partner,  that  he  had  a 
child,  born  out  of  wedlock,  which  had  been  the  occasion 
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of  differeuceB  between  him  and  his  wife;  that  in  1854  he 
went  to  Vinton,  in  Benton  county,  to  see  his  boy,  as  he 
said.  He  often  mentioned  the  same  fisiot  to  Joel  Hough- 
ton, his  family  physician.  The  deceased  often  furnished 
the  plaintiff  money,  and  supported  him  at  the  Iowa  State 
university  •  and  other  schools.  The  plaintiff  visited  the 
deceased  several  times  at  Muscatine,  pursuant  to  his  re- 
quest, and  received  money  and  advice  from  him  there. 

Upon  the  subject  of  recognition  in  writing,  the  follow- 
ing evidence  inter  aUa^  was  introduced :  J.  0.  Traer  testi- 
fied that  he  knew  deceased  since  1853,  and  knew  that  he 
recognized  the  plaintiff  as  his  son,  but  whether  such  recog- 
niticm  was  notorious  or  not  he  cannot  say ;  states  that  .in 
1852  or  1853  deceased  wrote  a  letter  to  witness,  which  has 
been  destroyed,  and  the  contents  were  about  as  follows : 
"  That  in  his  younger  days  he  sowed  a  good  many  wild 
oats,  and,  as  a  consequence,  an  illegitimate  child  had  been 
bom,  of  which  he  was  the  father,  and  one  Philena  Whip- 
ple the  mother  of  the  child,  the  same  being  a  son,  and  liv- 
ing at  his  grandfather  Whipple's,  near  Vinton,  in  Benton 
county,  Iowa.  He  requested  me  to  see  the  grandparents 
and  make  arrangements  for  the  support  and  education  of 
the  child  at  his  expense." 

"  MusoATiNB,  Iowa,  F^.  26, 1861. 
'' Brother  C.  W.  Oram: 

"  Your  kind  letter  was  received  and  contents  noticed. 
I  was  glad  to  hear  from  that  boy.  I  wish  you  would  place 
him  to  the  best  school  you  can  find  to  suit  his  capacity, 
and  furnish  him  with  good  clothing,  books,  etc.,  and  send 
me  what  it  costs,  with  three  months'  board,  and  I  will 
remit  to  you  the  money.  You  can  say  to  him  I  will  write 
to  him  as  soon  he  can  read,  and  .write  me.  I  will  send 
him  to  school  as  long  as  he  wants  to  go.  I  am  glad  you 
are  doing  a  good  business.    Write  me  again  soon. 

"  Yours,  S.  B.  Crane.'* 
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"Muscatine,  March  14, 1861. 
^'Mr.L.R.  Whipple: 

"  SiE :  Your  letter  of  March  9th  is  received,  and  contents 
noted.  I  am  very  glad  to  be  pf  service  to  my  boy  after  so 
long  a  delay.  ^  K  it  suits  him  and  your  mother  best,  he 
can  return  to  Vinton  and  go  to  school  there  until  he  gets 
60  he  can  read  and  write,  and  then  I  will  get  him  a 
higher  school.  There  is  a  very  good  school  at  Mt.  Vernon, 
linn  county,  Iowa. 

"  I  am  quite  busy,  and  will  be  until  next  month,  but  in 
May  I  will  visit  Vinton  and  see  my  boy.  The  sooner  he 
can  get  to  school  the  better  it  will  suit  me.  I  send  you 
$25  for  him  to  buy  books  and  dothing  to  commence  with. 
I  did  not  understand  your  arrangements;  of.  course,  I 
only  felt  anxious  to  get  the  boy  to  school,  so  that  he  could 
get  to  learning  as  soon  as  possible.  I  presume  that  you  or 
your  mother  know  J.  0.  Traer,  of  Vinton,  who  lives  or 
used  to  live  in  Vinton.  I  have  not  been  in  Vinton  for 
four  or  five  years.  K  Mr.  Traer  is  in  business  there,  he 
will  be  a  good  man  to  apply  to  for  counsel.  You  will 
please  write  me  what  you  will  do. 

"  Yours  respectfully, 

"  S.  B.  Crane." 

Inclosed  therein  was  ther following: 

a 

^  My  Dear  Boy,  Sylvantis  :  After  so  long  delay  and 
neglect)  I  have  at  length  heard  from  you.  I  hope  you 
will  learn  to  read  and  write,  and  then  in  time  you  will  be- 
come a  good  man.  I  will  try  to  see  you  in  May  and  make 
forther  anangemente  for  your  welfare. 

^^  I  am  affectionately  yours, 

"  S.  B.  Oeane.'' 

"  Musoatike,  April  4, 1861. 
"  Sylvakus,  Mt  Dear  Boy  :    I  received  the  few  lines 
from  you,  and  am  glad  that  .you  can  write  as  well  as  you 
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can.  If  there  is  a  school  at  Eugene,  I  think  jou  had  bet- 
ter go  to  school  there  while  you  stay.  I  shall  be  away 
from  home  a  month  or  two,  and  if  I  can  make  it  in  my 
way  to  come  to  Eugene,  I  will.  You  need  not  write  to 
me  again  until  you  hear  from  me,  as  I  shaU  not  be  at 
home^  "Yours, 

"  S.  B.  Oranb.^ 

At  the  time  of  the  birth  of  the  plaintiff,  and  at  the  time 
of  the  general  and  notorious  recognition  of  him  by  Sylva- 
nus  B.  Crane,  Sr.,  as  his  son,  and  indeed  up  to  July,  1851, 
the  statutes  of  Indiana  and  Iowa  were  substantially  the 
same,  to  wit :  that  if  the  parents  of  an  illegitimate  child 
intermarry  and  the  father  afterward  acknowledges  the 
child,  such  child  shall  be  deemed  legitimate ;  although  the 
Indiana  statute  contained  the  further  provision  that  an 
illegitimate  child  may  inherit  from  the  father  who  has 
acknowledged  him  as  such  child  during  his  life-time,  and 
dies  intestate,  leaving  no  legitimate  heirs  in  the  United 
States.    1  K.  S.  (G.  &  H.)  Ind.  p.  293. 

The  statute  of  Iowa  on  the  subject  was  changed  by  the 
Code  of  1851,  and  is  still  the  same  as  then  enacted,  as  fol- 
lows :  Rev.,  §  2441.  Illegitimate  children  inherit  from  the 
mother,  and  the  mother  from  the  children.  §  2442.  They 
also  inherit  from  their  father  "whenever  they  have  been 
recognized  by  him  as  his  children ;  but  such  recognition 
must  have  been  general  and  notorious,  or  else  in  writing. 

It  is  not  necessary  for  us  to  discuss  or  pass  upon  the 
first  proposition  of  law  as  found  by  the  learned  district 
judge  who  tried  the  cause  below,  to  wit :  whether  the  gen- 
eral and  notorious  recognition  in  another  State,  and  an- 
terior to  the  enactment  of  our  statute  making  such  recog- 
nition sufficient,  can  avail  plaintiff  in  this  case,  and  this  be- 
cause we  ground  our  decision  entirely  upon  the  second 
proposition,  to  wit :  the  written  recognition  of  plaintiff  as 
his  child,  by  Sylvanus  B.  Crane,  Sr.,  now  deceased. 
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We  find,  as  a  matter  of  fact,  that  the  said  Sjlvanus  B. 
Crane,  deceased,  did  recognize  in  writing  the  plaintiff  as 
his  child.  Indeed,  it  seems  to  us  impossible  to  avoid  this 
conclusion  of  &ct,  even  upon  the  evidence  above  set  out. 
The  witness,  J.  C.  Traer,  testifies  to  the  receipt  of  a  letter 
from  the  deceased,  in  i^hich  he  stated  that  an  illegitimate 
child,  a  son,  had  been  bom,  of  which  he  was  the  father, 
and  one  Philena  Whipple  the  mother ;  and  further  identi- 
fies the  child  by  stating  the  place  and  fiEimilj  in  which  he 
dwelt,  and  the  relation  he  bore  to  the  family.  It  is  true, 
the  letter  is  not  produced,  but  its  existence  and  loss  is 
shown,  and  the  testimony  as  to  its  contents  is  made  com- 
petent thereby.  The  testimony  may  not  be  as  satisfactory, 
though  it  is  as  competent,  as  the  letter  itself.  We  are  not 
at  liberty,  in  the  absence  of  impeaching  circumstances,  to 
wholly  disregard  this  testimony.  But  further  than  this, 
the  other  letters,  two  of  which  are  to  the  plaintiff  himself, 
one  to  a  brother  of  the  mother  of  plaintiff,  and  one  to  a 
brother  of  the  deceased^.when  fairly  construed  in  the  light 
of  the  &cts  proven  in  the  case,  tend  strongly  to  constitute 
a  recognition  in  writing  of  the  plaintiff  as  the  child  of 
Sylvanus  B.  Crane,  deceased.  True,  the  letters  do  not 
contain  the  expression  "  my  child,"  but  in  his  letter  to  L. 
R.  Whipple,  the  brother  of  plaintiff's  mother,  he  says 
"in  May  I  will  visit  Vinton  and  see  my  hoy  ;  "  and  in  the 
letters  to  plaintiff  he  addresses  him  "  my  dear  boy  Syl- 
vanus ;"  and  the  contents  of  the  letters  tend  strongly  to 
show  the  recognition  of  plaintiff  as  his  child. 

The  question  of  law  then  arises,  whether  such  a  recogni- 
tion in  writing  is  sufficient  imder  the  statute,  or  is  it 
necessary  that  the  writing  should  be  a  formal  avowal 
executed  for  the  purpose  of  making  known  and  perpetuat- 
ing the  fact.  The  learned  district  judge,  in  an  elaborate 
written  opinion,  which  has  been  kindly  furnished  us,  held 
the  latter  view ;  and,  while  we  acknowledge  the  ability  and 
force  of  the  argument  made  in  support  of  that  view,  we 
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are,  nevertheless,  constrained  tohold  the  writing  as  shown 
in  this  case  sufficient  to  entitle  plaintiff  to  inherit  from  the 
deceased  father  thus  recognizing  him. 

It  has  been  uniformly  held  under  the  statutes  of  frauds, 
requiring  the  evidence  of  certain  specified  contracts,  etc., 
to  be  in  writing,  that  it  was  sufficient  if  such  contracts 
could  be  proved  by  writing,  although  it  should  be  by  cor- 
respondence, or  to  be  made  out  from  several  different 
writings,  though  none  of  them  were  made  as  formal 
avowals  of  such  contracts,  or  even  with  a  belief  that  they 
were  to  be  used  for  any  such  purpose. '  The  same  ruling 
has  obtained  in  respect  to  written  admissions  required  by 
statute  to  defeat  the  bar  of  the  statute  of  limitations,  and 
to  bind  one  for  contracts  made  while  an  infant. 

It  seems  to  us  that  this  statute  ought  not  to  receive  a 
more  strict  construction  in  this  regard  than  the  statutes 
just  referred  to,  for  this  statute  provides  that  a  general  and 
notorious  recognition  shall  obviate  the  necessity  of  a  writing, 
a  provision  more  lax  than  any  found  in  the  other  statutes. 

While  we  thus  hold,  a  majority,  nevertheless,  confess  to 
an  inclination  against  the  statute,  so  far  as  respects  its  wis- 
dom and  policy.  It  seems  to  us  well  to  provide  that  the 
subsequent  marriage  of  the  parents  of  an  illegitimate  child 
should  have  the  effect  of  enabling  the  child  to  inherit  from 
its  parents.  Both  parents,  in  such  case,  are  interested  in 
the  child,  and  other  children  bom  to  them  have  no  injus- 
tice done  them  by  the  statutory  capacity  of  inheritance 
given  such  child.  But  when,  as  under  our  statute  may 
easily  be  done,  an  illegitimate  child  of  the  one  parent  can 
say  to  the  legitimate  children  of  both  parents,  "  you  must 
divide  equally  the  inheritance  with  me,"  it  affords  a  just 
groimd  of  complaint  by  the  other  parent  that  her  children, 
or,  as  in  this  case,  herself,  must  surrender  the  fruits  of  her 
industry  to  one  in  whom  she  has  no  interest  and  bears  no 
relation,  save  in  the  shame  he  brings.  But  it  is  our  duty 
to  construe  and  enforce,  not  to  make  statutes. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent 
with  this  opinion. 

Beversed. 
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1.  Appeal:  fbom  intebicbdiatb  bttlings.  An  appeal  to  the  supreme  '- ~  .^ 
court  does  not  lie  from  a  ruling  of  the  court  below  upon  the  admis-  'ei24  79 
sion  or  exclusion  of  eyidence.  The  ruling  or  order  appealed  from  ~^3i  3051 
must  extend  to  and  affect  the  merits  of  the  case ;  if  it  be  mesely 
incidental  to  theprog^ress  or  trial  of  the  cause,  no  appeal  wiU  Ue. 

2.  Efideooet  hubbaitd  Ain>  wifb.  In  an  action  in  which  the  husband 
and  wife  are  joined  as  defendants,  but  in  respect  to  which  she  is 
interested  in  her  own  right,  though  her  and  her  husband's  interests 
are  in  a  measure  connected,  it  seenu  that  the  wife  is  a  competent 
witness  for  the  plaintiff,  and  may  be  compelled  to  testify  against 
the  objection  of  her  husband. 

Appeal  from  IhJmque  District  (JovH. 
■Wednesday,  April  19. 

Action  in  chancery.  Defendant  Eliza  is  the  wife  of 
George  Burden,  another  defendant.  The  petition  sets  out 
a  cause  of  action  against  both,  and  shows  that  Eliza  has  an 
interest  in  the  matter  in  litigation  in  her  own  right,  daun- 
ing  independent  and  distinct  relief  against  her  by  the  way 
of  an  adjustment  of  an  unsettled  account  and  the  convey- 
ance of  real  property.  A  separate  cause  of  action  is  ex- 
hibited against  the  husband,  and  relief  asked  thereon,  by 
the  settlement  and  dissolution  of  a  partnership,  of  which 
he  and  plaintiff  are  copartners,  and  the  distribution  of  the 
firm  property.  The  causes  of  action  against  the  husband 
and  wife  are  of  such  a  character,  and  have  such  relations, 
that  they  are  properly  joined  in  this  action. 

Vol.  XXXI.  — 89 
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The  cause  was  referred  for  the  taking  of  proo&  and 
report  upon  the  issues.  Upon  the  hearing  before  the 
referee  the  plaintiff  called,  and  proposed  to  examine  as  a 
witness,  the  wife  Eliza,  whereupon  the  defendant,  her  hus- 
band, objected  to  her  examination,  and  she  refused  to  be 
examined  on  the  part  of  plaintiff.  Thereupon  the  plain- 
tiff refused  to  proceed  in  the  introduction  of  evidence 
unless  she  was  sworn  and  examined.  The  referee  reported 
the  question  of  law,  with  the  facts  thus  brought  before 
him,  for  the  determination  of  the  court.  After  argument 
of  counsel  for  the  parties  the  court  decided  that  the  wife 
was  not  a  competent  witness  for  plaintiff  against  the  objec- 
tion of  her  husband,  and  ordered  that  the  examination  of 
witnesses  proceed  before  the  referee  without  her  evidence, 
the  plaintiff  being  forbidden  to  examine  her  as  a  witness. 
To  this  ruling  exceptions  were  taken  bj  plaintiff  and  he 
appeals  therefrom. 

Griffith  A  Knight  for  the  appellant. 

Adams  A  Rdbvnson  and  Crcme  dk  Bood  for  the  appel- 
lees. 

Seok,  J.  —  A  motion  is  interposed  by  the  defendants  to 
dismiss  the  appeal  on  the  ground  that  there  has  been  no 
L  appxal:  decision  in  the  cause  from  which  an  appeal 
dute  niUngB.    maj  be  taken. 

The  following  sections  of  the  Bevision  providing  for 
appeals  to  this  court  are  the  only  statutory  provisions 
applicable  to  the  question  thus  presented.  ^^  Section 
2631.  The  supreme  court  has  appellate  jurisdiction 
over^  all  judgments  and  decisions  of  any  of  the  district 
courts,  as  well  in  case  of  civil  actions  properly  so  called  as 
in  proceedings  of  a  special  or  independent  character.'' 

^^  Section  2632.  An  appeal  may  also  be  taken  to  the 
supreme  court  from  the  following  orders : 
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1.  An  order  made  affecting  a  Bubstantial  right  in  an 
action,  when  such  order  in  effect  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be 
taken ;  4.  An  intermediate  order  involving  the  merits  and 
materially  affecting  the  final  decision." 

^^  Section  2634.  The  court  may  also,  in  its  discretion, 
prescribe  roles  for  allowing  appeals  on  such  other  inter- 
mediate orders  or  decisions'  as  they  think  expedient,  and 
for  permittinir  the  same  to  be  taken  and  tried  durinir  the 
pro^  of  Ae  trial  in  the  conrt  below;  but  such  Lr- 
mediate  appeals  must  not  retard  proceedings  in  the  trial  in 
chief  in  the  district  court.''  No  rules  of  this  court  pro- 
vide for  the  taking  of  appeals  contempkted  by  the  last 
section  quoted. 

A  tsir  construction  of  the  foregoing  statutory  provisions 
constrains  us  to  hold  that  the  appeal  in  this  case  must  be 
dismissed.  The  language  of  the  section  first  above  quoted 
will  not  warrant  the  conclusion  that  appeals  from  all  orders 
and  decisions  of  the  inferior  courts  are  authorized.  There 
are,  in  the  progress  of  a  cause,  an  infinite  number  of  ques- 
tions relating  to  its  conduct,  as  well  as  to  the  law,  that  may 
arise.  These  may  alL  in  a  decrree,  affect  the  rights  of  the 
parties,  yet  ^re  not  of  BuchTnature  that  thdr  decision 
necessarily  determines  the  final  decision  of  the  issues  of 
law  or  &ct  involved.  Questions  of  practice,  and  those 
relating  to  the  admission  or  exclusion  of  evidence,  are  pecu- 
liarly within  this  description.  Evidence  may  be  improp- 
erly admitted  or  excluded  in  the  trial  of  a'cause,  but  it  doed 
not  follow  that  the  final  decision  will  be  adverse  to  the 
party  against  whom  the  intermediate  ruling  is  made.  In 
such  a  case,  while  the  ruling  would  be  erroneous,  yet,  if  the 
final  decision  is  fitvorable  to  the  party  against  whom  the 
ruling  is  held,  it  would  be  error  without  prejudice,  and 
would  not  be  the  subject  of  review  in  this  court.  In  our 
opinion,  the  language  of  the  section  now  under  considera- 
tion contemplates  such  judgments  or  orders  as  settle  or 
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determine  the  rights  of  the  parties  to  the  relief  or  remedy 
asked,  or  to  a  sabstantial  right  as  to  the  cause  of  proceed- 
ing, wherebj  the  cause  is  determined,  or  is  tried  in  a  man- 
ner not  authorized  bj  hiw.  The  order  appealed  fix>m  must 
extend  to  and  affect  the  merits  of  the  cause.  K  the  merits 
may  not  be  reached  by  or  involved  in  the  decision  there 
can  be  no  appeal  therefrom.  But  this  conclusion,  which 
we  think  is  fully  warranted  by  section  2631,  is  rendered 
inevitable  by  the  other  sections  above  quoted,  especially 
clause  4  of  section  2632,  and  section  2684.  The  first  of 
these  provisions  requires  that  the  order  appealed  from  must 
involve  the  merits  of  the  action  and  materially  affect  the 
final  decision.  In  the  second,  it  appears  that  the  legisla- 
ture, understanding  the  provisions  above  -  quoted,  as  we 
have  expressed  their  meaning,  authorized  this  court  to  per- 
mit, by  proper  rules,  appeals  from  intennediate  orders  to 
be  taken  during  the  progress  of  the  trial  in  the  court  below. 
Under  this  provision,  appeals  of  the  character  of  the  one 
before  us  may  be  authorized  by  rules  of  this  court.  But, 
as  no  such  rules  exist,  the  provision  itself  has  not  that 
effect. 

There  exists  a  controlling  necessity  for  the  rule  we  here 
announce.  Were  appeals  permitted  fi^m  orders  of  the 
kind  complained  of,  the  limit  upon  their  fr*equency  in  the 
same  case  would  only  be  determined  by  the  number  of 
intermediate  questions  upon  practice  and  the  introduction 
of  evidence  which  may  arise  in  the  progress  of  a  trial. 
And  all  of  such  appeals  might  be  without  benefit  to  the 
party  taking  them,  for,  notwithstanding  the  decisions 
against  him  upon  the  intermediate  questions,  the  final 
judgment  might  be  in  his  favor.  The  rule,  as  contended 
for  by  appellant,  would  bring  into  this  court,  practically, 
all  the  business  of  the  inferior  courts.  The  delays  caused, 
both  by  the  accumulation  of  business  here,  and  impedi- 
ments growing  out  of  silch  a  practice,  to  the  business  of 
the  inferior  courts,  would  result  in  greatly  hindering  die 
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administration  of  justice.  These  views  are  supported  by 
the  jfollowing  authorities :  JBud  v.  Stareet  et  al.j  9  Johns. 
443 ;  WiUiofnsony  amgneej  etc.y  y.  Syer^  (Mlmim0trcUory 
etc.j  4  Wend.  171;  Bowley  v.  V(m  Benthvy^eny  16  id. 
369 ;  Marom  v.  Seynuntr  et  dL.^  1  Oomst.  635.     *. 

The  question  has  not  been  heretofore  determined  by  this 
court.  In  McCoy  v.  JuUen^  15  Iowa,  372,  375,  it  is  held, 
in  the  language  of  the  opinion,  ^^  that  when  there  has  been 
a  decision  by  the  court  upon  the  admissibility  of  evidence, 
by  which  ruling  the  whole  cause,  as  in  this  case,  has  been 
virtually  disposed  of  and  this  ruling  properly  excepted  to, 
the  party  against  whom  such  juling  is  made  can  appeal 
therefrom  without  a  motion  for  %  new  trial  based  upon  the 
ground  that  such  ruling  was  incorrect."  This  is  the  very 
point  decided  in  that  case.  A  remark  of  the  court  in  the 
discussion  of  the  question  is  to  the  effect  that  an  appeal 
will  lie  fix)m  a  decision  upon  the  admissibility  of  evidence 
without  any  such  qualification  as  is  given  in  the  quotation 
above.  But  it  must  be  taken  in  connection  with  the  other 
parts  of  the  opinion,  and  wiU  then  be  understood  as  quali- 
fied by  the  language  used  in  stating  the  point  ruled. 

In  (joXUmaak  v.  Ingham^  Shano  et  al^  19  Iowa,  183,  it  is 
held  that  an  appeal  will  lie  from  an  order  refusing  to  ap- 
point a  receiver. 

So  in  The  State  v.  Orwig^  25  Iowa,  280,  an  appeal  was 
entertained  from  an  order  refusing  a  jury  trial  and  order- 
ing a  reference  of  a  cause.  And  In  the  matter  of  Pier* 
dOfCe  JEar.y  13  id.  449,  it  is  held  that  an  appeal  may  be 
taken  from  an  order  discharging  a  rule  requiring  a  county 
judge  to  show  cause  why  an  appeal  was  not  allowed  from 
his  decision  removing  an  executor.  In  some  other  cases 
aj^peals  from  decisions  of  like  character  were  entertained* 
But  it  will  be  observed  that  these  cases  are  not  within  the 
rule  we  herein  recognize. 

In  each,  the  decision  appealed  from  affected  or  deter- 
mined the  substantial  rights  of  the  parties  to  the  remedy 
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or  relief  sought,  or  their  rights  to  proceedings  secured  by 
the  law  to  enforce  such  remedy  or  relief.  The  dedsion  in 
the  case  under  consideration  does  not  affect  the  merits  of 
the  case  nor  any  such  riirhts  of  the  appellant.  The  appeal, 
in  our  ot,inion,  cannot^  entertained 

It  is  proper  to  remark  that  the  question  may  be  pre- 
sented to  us  upon  an  appeal  after  the  final  disposition  of 
the  case,  if  it  be  adverse  to  plaintiff,  and  determined  in 
this  court  as  other  intermediate  orders.  K  the  ruling  ia 
then  found  to  be  erroneous,  the  cause  will  be  reversed  and 
remanded,  with  directions  that  Mrs.  burden  be  examined 
as  a  witness.  It  will  be  understood  that  our  ruling  now 
made  will  not  preclude  the  plaintiff  from  renewing,  upon 
an  appeal  which  we  can .  entertain,  his  objection  to  the 
order  of  the  district  court. 

It  is  also  proper  for  us,  under  the  peculiar  circumstances 
of  the  case,  to  announce  that,  as  at  present  advised,  and  we 
2.  ByiDmrcB:     have  carefully  considered  the  anrnments  of 

husband  and  ,  •'     .  ,.  i?   ^t_ 

wife.  counsel  upon  the  question,  we  are  of  the 

opinion  that  the  order  of  the  court  in  sustaining  the  objec- 
tion to  the  wife's  evidence  is  dearly  erroneous.  She  is 
required  to  give  evidence  in  a  suit  whenever  she  is  inter- 
ested in  her  own  right ;  the  issues  upon  which  she  is 
required  to  testify  affect  her  personally  and  not  as  a  wife. 
The  &ct  that  her  interests  in  the  action  are  connected  with 
those  of  the  husband  does  not  give  him  the  right  to  object 
to  her  examination.  If  this  be  so  she  may  object  to  the 
examination  of  her  husband,  and  the  plaintiff  thus  would 
be  deprived  of  the  evidence  of  both.  The  argument 
against  the  right  of  plaintiff  to  examine  the  wife  is  com- 
pletely answered  by  the  consideration  of  the  £Eict  that  she 
is  called  to  testify  in  her  own  case  as  to  matters  affecting 
her  own  interests  and  property.  She  is  not  called  upon  as 
contemplated  by  Eevision,  section  3983,  to  be  a  witness 
against  her  husband,  but  against  herself.    The  spirit  of  the 
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statute  forbids  the  interpretation  put  upon  it  by  defend- 
ant& 

Appeal  dismissed. 


FjoEDLANDEB  v.  Hahonet,  sheriff. 

Exemptioii:  LOfB  INBUBANCE  FOLicnw.    While  life  insurance  policies      ^  3^ 
may  be  exempt  from  execution  under  our  statute,  property  acquired 
by  a  sale  or  aasignment  thereof,  is  not. 

Ajjfpealfrom  General  Temij  Jfmth  Jvdioial  District. 

Wednesday,  Afbil  19. 

The  &cts  of  this  case  are  as  follows :  On  the  26th  day 
of  November,  1861,  Mrs.  Amalie  Friedlander,  mother  of 
plaintifiis,  procured  a  policy  of  insurance  on  the  life  of  her 
husband,  Herman  Friedlander,  in  the  Connecticut  Mutual 
Life  Insurance  Company,  for  the  sum  of  $6,000.  This 
policy  provides  as  follows,  to  wit :  "  This  policy  of  insur- 
ance witnesseth,  that  the  Connecticut  Mutual  Life  Lisur- 
ance  Company,  in  consideration  of  the  sum  of  $171.20  to 
them  in  hand  paid  by  Amalie  Friedlander,  wife  of  Herman 
Friedlander,  of  Dubuque,  Iowa,  and  the  annual  premium 
of  $171.20,  to  be  paid  on  or  before  the  16th  day  of  No- 
yember  in  every  year  during  the  continuanoe  of  this  policy, 
do  insure  the  life  of  Herman  Friedlander,  of  Dubuque,  in 
the  county  of  Dubuque,  State  of  Iowa,  for  the  sole  use  of 
the  said  Amalie  Friedlander,  in  the  amount  of  $5,000,  for 
the  tarm  of  the  whole  continuance  of  his  life*  And  the  said 
company  do  hereby  promise  and  agree  to  and  with  the  said 
assured,  her  executors,  administrators  and  assigns,,  well  and 
truly  to  pay,  or  cause  to  be  paid,  at  the  city  of  Hartford,  the 
said  sum  insured  to  the  said  assured,  her  executors,  admin- 
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istrators  or  aesignfi,  for  her  sole  nee,  within  ninety  dajs 
aftar  due  notice  and  proof  of  the  death  of  the  said  H^- 
man  Friedlander,  deducting  therefrom  all  notes  taken  for 
premiumB  unpaid  at  that  date.  And  in  the  case  of  the 
death  of  the  said  Ajnalie  Friedlander^  before  the  decease 
of  the  said  Herman  Friedlander,  the  amount  of  said  insur- 
ance shall  be  payable,  after  her  death,  to  her  children  for 
their  use,  or  to  their  guardian,  if  under  age,  ninety  days 
after  due  notice  and  proof  of  the  death  of  the  said  Herman 
Friedlander,  as  aforesaid.'' 

On  the  1st  of  May,  1866,  she  procured  an  additional 
policy  on  the  life  of  her  husband,  in  the  same  company, 
for  the  sum  of  $4,000,  containing  the  same  proyisicms  as 
above.  On  the  10th  day  of  May,  1867,  the  said  Amalie 
Friedlander  was  doing  a  mercantile  business  at  the  city  of 
Dubque,  in  which  business  she  had  been  engaged  for  some 
time  previous.  In  the  course  of  her  business,  she  became 
indebted  to  A.  Greenwald  &  Co.,  and  F.  Greenwald  &  Co., 
and  to  the  plaintiff  in  the  attachments  under  which  the 
defendant  acted.  To  secure  A.  Greenwald  &  Co.,  and  F. 
Greenwald  &  Co.,  she  executed  to  them  a  chattel  mort- 
gage on  her  stock  in  trade.  A  few  days  prior  to  the  10th 
day  of  May,  1867,  this  mortgage  became  due,  and  she  be- 
ing unable  to  meet  it,  J.  K.  Graves,  the  assignee  of  the 
mortgagees,  took  possession  of  the  store  and  goods  prepara- 
toiy  to  a  foreclosure.  In  order  to  settle  this  claim  of 
Graves  and,  at  the  same  time,  place  the  goods  beyond  the 
reach  of  the  creditors  of  Amalie  Friedlander,  the  following 
arrangement  was  made : 

Mrs.  Friedlander,  for  the  expressed  consideration  of  one 
dollar,  released  all  her  interest  in  the  goods  to  J.  E. 
Graves,  who  transferred  the  same  to  Alexander  Levi,  as 
trustee,  for  Samuel  and  Louis  Friedl^ider.  At  the  same 
time,  in  satisfaction  of  the  debt  secured  by  the  goods,  Mrs. 
Friedlander  transferred  the  life  policies  to  Graves,  "  and  all 
the  benefit  and  advantage  to  be  gained  therefrom."    The 
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plamtifb  were  present  at  this  transaction,  and  were,  on  the 
same-day,  placed  in  possession  of  the  goods  by  Grayes. 
Subsequently,  the  defendant,  at  the  suit  of  yarious  credi- 
tors of  Mrs.  Friedlander,  attached  the  said  goods  as  her 
property,  and  finally  sold  the  same,  under  judgments  ob- 
tained. 

The  plaintiffit  instituted  suit  in  the  district  court  of  Du- 
buque county  to  recover  of  the  defendant  the  value  of  the 
goods  so  appropriated.  The  cause  was  tried  by  &  jury, 
and  verdict  and  judgment  rendered  for  the  defendant. 
The  plaintiflBs  appealed  to  the  general  term  court  of  the 
9th  judicial  district,  where  the  judgment  of  the  district 
court  was  reversed.  To  reverse  this  judgment  of  the  gen- 
eral term  this  appeal  is  prosecuted. 

Chriffith  dk  KnighJb  for  the  appellant. 

De  Witt  C.  Orcmh  and  8*  M.  PoUock  for  the  appellees. 

Day,  Ch.  J.  —  Mrs.  Friedlander  being  indebted  to  J. 
K.  Graves,  assignee  of  the  Greenwalds,  in  a  large  amount, 
which  was  secured  by  mortgage  upon  a  stock  of  goods,  for 
the  purpose  of  preventing  a  sale  of  the  goods  in  discharge 
of  the  debt,  assigned  to  said  Graves,  in  payment  of  his 
demand,  the  policies,  which  she  held  upon  the  life  of  her 
husband.  The  effect  of  this  assignment  was  to  satisfy  the 
daim  of  Graves,  release  the  stock  of  goods  and  re-invest 
Mrs.  Amalie  Friedlander  with  the  legal  title  thereto.  She 
was  eo  instante  entitled  to  an  assignment  of  the  goods  to 
herself,  or  to  have  a  satis&ction  of  the  mortgage  entered 
upon  the  records.  Had  either  been  done,  the  goods  would 
have  become  liable  for  her  debts,  and  a  conveyance  of 
them,  without  consideration,  and  for  the  purpose  of  defraud- 
ing creditors,  would  have  been  set  aside.  After  the  pay- 
ment of  his  debt,  Graves  had  no  more  control  over  the 
goods.  They  became  subject  to  the  disposition  and  control 
Vol.  XXXI.—  40 
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of  Amalie  Friedlander.  She  directed  a  conveyance  of 
them  to  A.  Levi,  in  trust  for  her  infant  children,  Samuel 
and  Louis  Friedlander.  There  is  no  pretense  that  there 
was  any  consideration  for  this  conveyance.  The  purpose 
avowed  by  all  parties  at  the  time  was  to  place  the  goods 
beyond  the  reach  of  the  creditors  of  Amalie.  The  plain- 
tiffs were  present  at  the  transaction,  and  were  aware  of  its 
object. 

If  Mrs.  Friedlander  had  obtained  a  satis&ction  of  the 
mortgage  on  the  records,  to  which  she  was  clearly  entitled, 
and  had  then,  without  consideration,  conveyed  the  property 
to  her  minor  sons,  it  would  not,  perhaps,  be  seriously  ques- 
tioned that  the  sale  would  be  set  aside  at  the  suit  of  a  eredr 
itor  of  Mrs.  Friedlander.  Yet  this  is  exactly  what,  in 
legal  effect,  was  done.  It  cannot  be  successfully  maintained 
that  the  subterfuge  to  which  resort  was  had  of  the  release 
of  Mrs.  Friedlander  to  Graves,  and  the  transfer,  by  Graves, 
of  the  goods  to  Levi,  as  trustee  of  Samuel  and  Louis  Fried- 
lander, affected,  in  any  respect,  the  legal  status  of  the 
parties.  It  is  not  the  policy  of  the  law  to  uphold  evasions, 
or  aid  in  the  consummation  of  tricks,  and  it  would  bring  a 
just  reproach  upon  its  administration  if  its  just  doctrines, 
grown  venerable  through  the  concurring  assent  of  centu- 
ries, could  be  so  easily  annulled. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  the  policies  of  insurance  in  favor  of  Amalie  Fried- 
lander, on  the  life  of  her  husband,  were  not  exempt  from 
the  payment  of  her  debts,  and  in  refusing  to  give,  at  the 
instance  of  plaintiff,  an  instruction  embodying  the  con- 
verse doctrine.  It  follows,  from  the  views  above  expressed, 
that  the  question  of  the  liability  of  these  policies,  at  the 
time  of  this  transaction,  for  the  debts  of  Amalie  Fried- 
.  lander,  is  not  material.  They  were,  by  express  stipula- 
tion, made  the  subject  of  assignment.  Such  assignmoit 
was  made,  the  result  of  which  was  a  revesting  of  the  title 
of  the  goods  in  Mrs.  Friedlander.     Conceding  that  the 
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policies  were  not  liable  for  her  debts,  it  by  no  means  fol- 
lows that  the  goods  were,  to  the  same  extent,  exempt.  If 
the  head  of  a  &milj  shonld  exchange  his  homestead,  or 
the  team  with  which  he  habitually  earns  his  livelihood,  for 
articles  of  merchandise,  would  they  remam  exempt  from 
liability  to  the  payment  of  his  debts  ?  If  not,  upon  what 
principle  is  this  stock  of  iroods  exempt  ?  K  there  was  any 
error  in  giving  the  instru^ons  complained  o^  and  in  r^ 
fbsing  the  other  (Vhich  we  do  not,  however,  determine)  it 
was  error  without  prejudice,  and  does  not  constitute  a 
ground  for  reversal. 

It  is  further  insisted  thatthecourt  erred  in  giving  the 
following  instruction,  asked  by  defendant :  ^^  The  policies 
of  insurance  show  on  their  face  that  they  were  procured 
by  Amalie  Friedlander,  on  the  life  of  her  husband,  Her- 
man Friedlander,  for  her  benefit,  and  that  the  premiums 
were  paid  by  her.  There  being  no  evidence  to  the  con- 
traiy,youare  to  regard  the  poUcies  of  insurance  as  her 
property,  and  if  you  believe  that  Mr.  Graves  received  the 
policies  in  payment  and  satisfisu^ion  of  the  Greenwald 
mortgage,  then  the  mortgaged  goods  reverted  to  Amalie 
Friedlander,  and  became  liable  to  the  payment  of  her 
debts."  The  objection  urged  to  this  instruction  is,  that  it 
assumes  as  a  &ct  that  all  the  premiums  were  paid  by  Mrs. 
Freidlandet,  and  that  the  policies  were  her  property.  The 
remarks  made  in  regard  to  the  Yormer  instructions  apply 
in  part  to  this.  That  the  insurance  was  effected  for  the 
benefit  of  Mrs.  Friedlander  appears  from  the  &ce  of  the 
policies.  There  is  no  evidence  of  an  intention  on  the  part 
of  her  husband  to  deprive  her  of  the  benefits  of  the  same. 
He  was  pre£(ent  at  the  time  the  assignment  of  them  was 
made,  and  concurred  in  the  arrangement.  With  his 
assent  they  were  used  in  payment  of  a  debt  of  Mrs.  Fried- 
lander. Glttves  accepted  an  assignment  of  them,  which 
operated  to  discharge  Mrs.  Friedlander's  goods  from  the 
lieir  of  a  mortgage.     This  release,  so  £eu*  as  these  defend- 
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ants  are  conoemed,  is  just  as  effective,  and  is  attended 
with  the  same  results,  upon  the  theory  that  the  premiums 
were  paid  by  Herman  as  that  thej  were  paid  by  Amalie 
Friedlander.  K  it  be  conoeded  that  this  instmction  con- 
tains an  unwarranted  assumption  of  &ct,  it  worked  no 
prejudice  to  defendants. 

This  view  disposes  of  the  errors  insisted  on  in  the  argu- 
ment. In  our  opinion  the  action  of  the  genend  term,  re- 
versing the  judgment  of  the  district  oouit,  was  erroneous. 

The  judgment  appealed  from  is 

Reversed. 


Thb  Statb  v.  Mofpttt. 

1.  Grimmal  law:  bvidbitcb.  In  a  criminal  prosecution,  letters  from 
the  defendant  to  third  parties  which,  though  haring  some  bearings 
upon  the  fact  that  there  were  hostile  feelings  between  defendant 
and  the  prosecutor,  have  no  direct  connection  with  the  case,  should 
be  received,  if  at  all,  under  proper  restraints  and  qualifications,  to 
be  given  by  the  court  to  the  Jurj,  limiting  their  consideration  of 
the  correspondence  to  the  single  purpose  of  ascertaining  the  state 
of  feeling  between  the  parties, 

2. NBw  TRIAL:  UKWABBAKTJSD  VSBDIOT.     Where  the  evidence 

adduced  bj  the  State  in  a  criminal  prosecution  is  insufficient  to 
support  a  verdict  of  guilty,  the  supreme  court  will  not  hesitate  in 
reversing  a  judgment  based  thereon. 

Appeal  from  Hcmvilton  District  Oouri. 
Thtjbsday,  Apbil  20. 

The  defendant  was  indicted  for  tiie  crime  of  willfully 
and  maliciously  burning  the  bam  of  one  Samuel  Boss,  in 
the  night-time.  Upon  trial  the  defendant  was  found 
guilty,  and  was  sentenced  to  imprisonment  in  the  peniteOf 
tiary  for  one  year.    BLe  appeals. 
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Miradey  HyaU  dk  Clark  for  the  appellant. 
ff.  (y  Connor,  aUomey^eneralj  for  the  State. 

OoLB,  J.  —  The  appellant's  connsel  make  bnt  two  points : 
first,  that  the  court  erred  in  admitting  certain  letters  writ- 
ten  by  the  defendant  in  evidence ;  and,  second,  that  the 
verdict  is  contrary  to  the  evidence. 

I.  The  State  offered  in  evidence  five  letters  written  by 
the  defendant.  To  their  admission  the  defendant  objected, 
1.  CBncnrAi.  Specifying  in  detail  the  grounds  thereof.  None 
x.^w:eTideiioe  ^f  ^^  letters  were  written  to  the  person 

whose  bam  was  burned ;  nor  do  they  contain  even  the 
most  remote  intimation  of  a  threat  to  bum  any  property 
or  to  do  any  unlawful  act  The  letters  show  tliat  the  de* 
fendant  and  his  wife  had  taken  into  their  family  a  young 
girl,  Lydia  by  name,  and  had  reared  and  cared  for  her  as 
their  own  child  until  she  had  nearly  or  quite  attained  her 
majority,  when  she,  very  much  against  the  wish  of  the 
defendimt  and  his  wife,  married  one  J.  S.  Boss.  The  cir- 
cumstances attending  her  leaving  their  house,  and  her 
marriage,  made  it  more  oppressive  to  them,  and  there 
grew  out  of  it  a  feud  between  the  defendant  and  the  Boss 
fiimily,  including  the  owner  of  the  bam,  and  several  other 
fiunilies  in  that  neighborhood.  Three  of  the  letters  were 
written  to  Lydia,  one  to  James  Boss  and  one  to  Mrs. 
James  Adams,  and  they  all  refer  wholly  to  the  matter  and 
circumstances  of  the  marriage,  and  the  character  and  con- 
duct  of  those  whom,  the  writer  ^supposed,  were  connected 
with  or  implicated  in  it.  All  the  letters  show  the  height 
of  indiscretion  for  a  man  who  has  reached  middle  life,  and 
are  full  of  the  most  uncharitable  constructions  and  unre- 
strained condemnation  of  every  act  of  all  the  -fiunilies 
m^itioned. 

The  utmost  that  could  be  deduced  from  all  the  letters, 
as  having  any  bearing  whatever  upon  the  case,  would  be 
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that  there  were  hostile  feelings  existing  between  the  de- 
fendant and  the  owner  of  the  bam.*  This  fact,  it  is 
apparent  beyond  question,  could  have  been  readily  proved 
without  introducing  the  letters.  The  Iett^%  were  calcu- 
lated to  prejudice  the  defendant's  cause;  and  being  in 
evidence,  could  be  made  in  argument  to  teU  powerfnUy 
and  improperly  agamst  him.     Their  contents  in  detaU 

the  minds  of  the  jury  questions  foreign  to  their  inquiry. 
Under  the  peculiar  circumstances  of  the  case,  the  learned 
district  judge  should  have  required  the  district  attorney  to 
state  his  object  in  offering  the  letters  and  what  he  claimed 
to  prove  by  them.  If  he  only  claimed  to  prove  the  hos- 
tile feelings,  and  such  fSstct  was  not  admitted  by  defendant, 
and  he  claimed  that  it  could  not  otherwise  be  proved,  then 
if  the  letters  were  admitted  at  all,  of  which  we  have  great 
doubt,  the  court  should  hav«e  limited  their  consideration 
by  the  jury  to  the  single  purpose  of  ascertaining  the  state 
of  feeling  of  the  defendant  toward  the  injured  party. 
We  are  quite  dear  that  it  was  error  to  the  defendant's 
prejudice  to  admit  the  letters  as  general  evidence  in  the 
cause. 

II.  Upon  the  second  point  made  by  the  defendant's 

counsel,  to  wit:  that  the  verdict  is  not  supported  by  the 

2.  — newtriai:  evidence,  we  are  entirely  and  cordially  agreed 

yerdiot.  in  holding  that  it  is  not ;  and  for  this  reason 

the  judgment  must  be  reversed. 

The  only  evidence  whatever,  aside  firom  the  hostile 
feeling,  tending  to  show  that  the  defendant  burned  the 
bam,  was  the  testimony  of  two  or  three  witnesses  that  the 
tracks  found  on  the  morning  after  the  fire,  leading  to  and 
from  the  bam,  were  very  like  the  tracks  which  the  defend- 
ant's boots  would  make  —  having  a  peculiarity  by  reason 
of  repairs  on  the  heels.  But  these  tracks  were  not  traced 
to  defendant!,s  house,  nor  near  it.  As  against  this,  it  was 
shown  that  there  was  a  burning  of  rubbish  by  some  per- 
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son  within  a  few  rods  of  the  bam,  the  day  previons  to  the 
night  in  which  it  was  burned ;  that  the  defendant  was  in 
his  own  house,  near  five  miles  from  the  bam,  during  the 
entire  night — this  fact  being  testified  to  by  the  members 
of  his  own  fiunily  only ;  that  the  defendant  was  a  man  of 
good  moral  ch2u*acter  and  kindness  of  heart,  and  was 
highly  spoken  of  in  his  neighborhood.  The  testimony 
fidls  to  satisfactorily  establish  either  that  the  bam  was  set 
on  fire  by  any  one,  or  if  it  was,  that  the  defendant  did  it. 

Beversed. 
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Jnriadiotiint  SEsncB  bt  publioation.  In  an  action  wherein  service 
bj  publication  was  made  under  chapter  240,  acts  of  the  Sixth  Gen- 
eral Assembly,  it  was  field,  that  the  statement  in  the  affidavit  upon 
which  the  publication  was  ordered, "  that  the  defendant  is  not  a  res- 
ident of  the  State  of  Iowa/'  was  sufficient  without  the  statement 
that  the  defendant  could  not  be  found  within  the  State. 

Appeal  from  Ceda/r  Dietnoi  Court. 
Thttbsday,  Apbil  20. 

AonoK  in  chancery  to  set  aside  and  declare  void  the  title 
to  certain  lands  based  upon  a  sherifi's  sale  and  deed.  The 
judgment  upon  which  the  lands  were  sold  was  rendered  in 
an  action  wherioin  tiie  court  acquired  jurisdiction  by  the 
service  of  notice  by  publication.  An  attachment  was  is- 
sued and  the  lands  afterward  sold  were  attached.  The 
action  was  commenced  in  1869.  The  affidavit  upon  which 
the  publication  was  ordered  states  ^^that  the  defendant  is 
not  a  resident  of  the  State  of  Iowa,"  together  with  the 
return  of  the  sheriff  that  the  defendant  was  not  found. 
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There  had  been  preyiously  a  notice  returned  by  the 
sheriff  of  the  proper  county,  showing  that  the  defendant 
was  not  found.  It  is  insisted  in  this  action  that  the  publi- 
cation was  not  authorized  by  law,  and  that  the  court  there- 
fore acquired  no  jurisdiction  in  the  case.  Ko  other  objection 
is  raised  against  the  judgment  and  proceedings  upon  which 
the  lands  were  sold.  A  demurrer  to  the  petition  was%n0- 
tained  by  the  digtrict  court,  and  plaintiff  appeals. 

JFhdrall  dk  Bod  for  the  appellant. 

Corned  <6  Bro.  and  Edmonds  <6  Hansom  for  the  ap- 
pellee. 

Seok,  J. — The  action  wherein  the  judgment  was  ren- 
dered upon  which  the  lands  were  sold  was  prosecuted 
under  chapter  240,  acts  of  the  Sixth  General  Assembly, 
providingfortheBe^ceofnoticesbypubUcation.  Section 
1  of  this  act  authorizes,  in  certain  cases  when  d^endants 
^^  cannot  be  found  within  the  State,"  publication  of  the 
original  notices  under  orders  of  the  court  or  judge,  to  be 
made  upon  proper  showing  of  the  &ct  by  affidavit. 
Among  the  cases  enumerated  in  which  it  is  allowable  to 
serve  a  defendant  by  pubHcation,  as  prescribed  by  the 
statute,  this  one  is  mentioned,  namely :  when  the  defendant 
is  ^^  a  non-resident  of  the  State,  but  has  property  therein, 
and  the  action  ariflee  npon  contract,  and  the  oonrt  has  jnris- 
diction  of  the  subject-matter ''  Before  the  order  of  pub- 
lication is  made,  the  judge  or  court  may  require  a  notice  to 
be  returned  not  found  by  the  proper  officer. 

The  objections  made  to  the  judgment  upon  whidi  the 
lands  were  sold  are  founded  upon  the  &cst  that  the  affida- 
vit upon  whiph  the  publication  was  ordered  does  not  state 
that  the  defendant  cannot  be  found  within  the  State. 

It  will  be  observed  that  the  statute  does  not  require  the 
affidavit  to  state  that  the  defendant  ^^  cannot  be  found 
within  the  State,''  but  that  such  fieu^t  must  be  made  to  ap- 
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pear  by  affidavit.  The  return  of  the  officer  of  a  notice  may 
also  be  required,  in  order  to  aid  the  court  or  judge  to  de- 
termine the  fact  whether  it  is  a  prpper  case  in  which  the 
order  for  publication  may  be  made.  Such  a  case  arises 
when  the  defendant  is  a  non-resident,  has  property  in  the 
State,  and  the  action. is  based  upon  a  contract,  and  the 
court  has  jurisdiction  of  the  subject  of  the  action.  If  the 
court  or  judge  determines  that  the  defendant  ^^  cannot  be 
found  within  the  State,"  the  order  may  be  properly  made. 
In  this  case  that  fact  was  determined  by  the  court,  upon 
the  affidavit  stating  defendant  was  a  non-resident,  and  the 
return  of  the  sheriff  that  he  was  not  found.  In  our  opin- 
ion the  evidence  before  the  court  authorized  the  conclu- 
sion that  defendant  could  not  be  found  within  the  State, 
and  sufficiently  supported  the  order  of  publication. 

Proof  of  the  non-residence  of  the  defendant,  and  a  re- 
turn  of  not  found  by  the  sheriff,  the  officer  intrusted  with 
serving  the  process  of  the  court,  unquestionably  was  suffi- 
cient evidence  upon  which  to  base  the  determination  that 
the  defendant  could  not  be  found  within  the  State.  This 
was  the  &ct  which  the  statute  required  the  court  to  deter- 
mine. The  affidavit  and  return  upon  the  notice  which  the 
statute. prescribes  are,  by  its  provision,  designed  as  evi- 
dence  of  this  fact,  and  nothing  more. 

Upon  this  view  we  are  relieved  of  the  necessity  of  in- 
quiring into  the  conclusiveness  of  the  order  of  publication, 
and  of  considering  other  questions  presented  by  appellee. 
We  will  not  be  understood  as  passing  upon  any  of  these 
various  questions  presented  in  the  case.  Neither  will  we 
be  understood  as  determining  that  it  either  is  or  is  not 
competent  to  show  that  the  order  of  publication  was  made 
upon  insufficient  evidence.  Upon  this  question  we  ex- 
press no  opinion.  We  simply  decide  that  the  evidence 
exhibited  by  the  record  was  sufficient  to  authorize  the  or- 
der of  publication. 

Affirmed. 
YoL.  XXXL— 41 
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Maple  v.  Nelson. 

« 

1.  Jndioial  lalei  APFBAiSEiCEifrr  law.  A  sale  of  real  estate  under 
execution  to  the  judgment  creditor  or  his  assignee,  for  less  than 
two-thirds  of  the  appraisement  value,  is  invalid. 

2. Nor  will  the  purchaser's  title  be  aided  by  the  claim  that  his  bid, 

in  view  of  the  doubtful  title  of  the  judgment  debtor  or  incumbrances 
existing  on  the  land,  was  equivalent  to  two-thirds  of  the  appraised 
value.  Deductions  of  this  character  belong  to  the  appraisers,  who 
should  appraise  the  interett  of  the  debtor  in  the  property. 

8.  Tnut;  pabol  byidbkce.  To  overturn  by  parol  evidence  the  title 
to  real  estate,  by  showing  that  it  is  held  by  one  in  trust  for  an- 
other, the  testimony  must  l>e  clear,  satisfactory  and  oondu^ve. 

Appeal  from,  Lucas  Distnct  Court. 

Thursday,  April  20. 

On  the  2d  day  of  April,  1868,  the*  plaintiff  filed  in  the 
Lncas  district  court,  a  petition,  stating  that,  on  tlie  18th 
day  of  March,  1868,  he  purchased  certain  real  estate  at  a 
sheriff's  sale,  by  virtue  of  an  execution  against  William 
Nelson,  and  received  a  sheriff's  deed  therefor.  That  his 
title  is  incomplete,  for  the  reason  that,  about  the  14rth  of 
February,  1863,  one  Robert  Nelson,  brother  of  William 
Nelson,  died  seized  in  fee  of  the  W.  J  of  the  N.  E.  i,  and 
the  E.  i  of  the  N.  W.  J  of  sec.  6,  T.  71,  R.  20,  which  in- 
cludes the  land  in  controversy.  That  Robert  Nelson  left 
as  his  heirs  William  Archibald,  Matthew  James,  John 
and  David  Nelson,  Isabella  Scott,  Margaret,  Arthur,  and 
Ann  McBride.  That  William  Nelson  purchased  the  inter- 
est of  all  the  other  heirs  prior  to  said  sheriff's  sale.  That 
William  Nelson  took  possession  of  said  premises,  improved 
the  same,  paid  taxes,  sold  portions  of  same,  and  made 
deeds  therefor,  and  in  other  ways  claimed  to  be  the  sole 
owner ;  but  that  for  the  purpose  of  defrauding  his  credi- 
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tors  and  defeating  petitioner's  title  he  had  confederated 
with  the  other  heirs  to  withhold  the  title  from  him.  The 
petitioner  asks  a  decree  quieting  the  title  in  plaintiff. 

On  the  5th  day  of  November,  1868,  William  and  Mar- 
garet Nelson  filed  answer  and  cross-bill,  setting  forth  that 
plaintiff's  deed  was  acquired  by  fraud,  and  that  the  land 
was  sold  for  less  than  two-thirds  of  the  appraisement.  On 
the  same  day  default  was  entered  as  to  all  the  other 
defendants,  which  was  subsequently  set  aside  as  to  David 
Nelson,  who  thereupon  filed  answer  and  cross  bill,  setting 
forth  that  the  mere  naked  title  to  said  lands  was  in  Robert 
at  the  time  of  his  death,  and  that  he  held  the  same  in  trust 
for  David  Nelson*.  That  Robert  entered  the  lands  with 
money  furnished  by.  David,  and  took  the  patent  in  his 
own  name,  always  intending  to  convey  to  David,  but  that 
he  died  suddenly  without  having  made  such  conveyance. 
The  defendant,  David  Nelson,  subsequently  amended  his 
cross  bill,  alleging  that  the  sale  to  the  plaintiff  was  in 
violation  of  the  appraisement  law,  and  therefore  void. 

The  respective  replications  of  plaintiffs  deny  the  allega^ 
gations  of  the  cross  bills,  but  admit  that  the  lands  were 
sold  for  less  than  two-thirds  the  appraised  value,  and 
allege  that  the  lands  were  incumbered,  that  William 
Nelson's  title  was  defective,  and  that  the  sale  was  made 
for  two-thirds  the  appraised  value,  after  deducting  all  liens 
and  incumbrances.  It  is  further  alleged  that  the  action  of 
David  Nelson,  against  Robert  or  his  representatives,  is 
barred  by  the  statute  of  limitations. 

On  the  3d  day  of  November,  1870,  a  decree  was 
entered  by  the  court  dismissing  plaintiff's  biU,  and  quiet- 
ing title  in  defendant,  David  Nelson. 

Plaintiff  appeals. 

W.  H.  MapU  and  Stuart  Brothers  for  the  appellant 

W.  S.  Dtmffan  and  Yo<mm  <b  Hobb  for  the  appellee. 
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Day,  Oh.  J.  —  I.  The  question  of  the  suflSciency  of  the 
sheriff's  sale  to  vest  in  the  plaintiff  the  interest  of  William 
1.JUDICZAI.      Nelson  in  the  land  sold,  first  demands  our 
pnuemeat      Consideration.     The  lands  were  purchased  at 
*^"  the  sheriff's  sale  by  the  plaintiff,  who  is  as- 

signee of  the  judgment  creditor.  The  S.  W.  J  of  the 
N.  E.  J  was  appraised  at  $300,  and  sold  for  $50.  The  S. 
?.  i  of  the  N.  W.  i  was  appraised  at  $275,  and  sold  for 
$50.  And  the  price  at  which  the  remaining  portion  was 
sold  is  in  about  the  same  proportion  to  the  appraisement. 

The  following  are  the  provisions  of  the  law  applicable 
to  this  question :  ^^  That  no  goods,  chattels,  lands  or  tene- 
ments shall  be  sold  on  execution  issued  $x)m  any  court  for 
less  than  two-thirds  the  fair .  value  thereof,  at  the  time  of 
sale,  exclusive  of  all  liens,  mortgages  or  incumbrances 
ther^n."        *        *        * 

"  For  the  purpose  of  ascertaining  the  value  of  property 
to  be  sold  on  execution,  two  disinterested  householders  of 
the  neighborhood  shall  be  selected  as  appraisers."    *   * 

"Whenever  any  property  thus  appraised  cannot  be 
sold  for  two-thirds  of  its  valuation,  it  shall  be  the  duty  of 
the  oflScer  by  whom  such  levy  shall  have  been  made,  when 
he  returns  such  execution  to  return  such  appraisement 
therewith,  stating  in  his  return  such  failure  to  sell." 
Eev.,  §§  3360,  3362  and  3365. 

There  is  no  little  conflict  in  the  decisions  as  to  the  effect 
of  a  sheriff's  sale.  Some  courts  hold  that  the  return  of 
the  sheriff  must  show  a  strict  compliance  with  all  the 
requirements  of  the  statute ;  others,  that  the  purchaser 
relies  upon  the  judgment,  the  levy  and  the  deed^  and  that 
all  other  questions  are  between  the  sheriff  and  the  judg- 
ment defendant.  It  is  to  be  observed  that  this  is  a  case 
not  merely  of  irregular  appraisement,  but  one  in  which 
the  property  was  sold  by  the  sheriff  to  the  judgment 
creditor  for  one-sixth  the  appraised  value. 
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In  ColUer  v.  Sta/nhough^  6  How.  (U.  S.)  21,  it  was  held, 
nnder  a  statute  of  Louisiana,  similar  to  onr  own,  that  the 
power  of  the  officer  to  sell  depended  upon  the  appraise- 
ment, and  that  a  sale  without  appraisement  was  void. 
In  Morse  v.  (yNecH^  2  Carter,  65,  it  was  held,  that,  where 
the  statute  required  an  appraisement  of  property,  a  sale 
without  appraisement  was  void,  and  the  purchaser  acquired 
no  title.  To  the  same  eflTect  is  Holmcm  v.  Collins^  1  id. 
24,  in  which  the  court  said :  "  There  is  no  more  hardship 
in  requiring  a  purchaser  to  inform  himself  of  the  appraised 
value  of  the  property  than  there  is  in  requiring  him  to 
know  of  the  judgment  and  execution.  The  appraisement 
must  be  in  writing,  must  be  taken  by  and  lodged  with  the 
sheriff  before  the  sale,  and  must  be  returned  with  the 
execution.  We  do  not  see  why  it  is  not  as  easy  of  access 
as  the  execution  itself  to  one  desiring  to  become  a  pur- 
chaser.*'  In  Patrick  v.  Oosterout^  1  Ohio,  27,  it  wAs  held 
that  lands  sold  upon  execution  under  a  statute  requiring 
appraisement  must  be  valued  and  the  appraisers  sworn,  or 
the  sale  would  be  void.  In  AUen  v.  Pwrishy  3  Ohio,  188, 
the  rule  was  so  far  modified  as  to  sustain  a  sale  made  to  a 
stranger  without  appraisement.  And  this  doctrine  has 
been  recognized  and  followed  in  the  subsequent  cases  of 
IamUow  v.  Johnson^  8  Ohio,  553,  and  Stall  v.  MoAUester^ 
9  id.  19. 

It  has  been  held  in  our  own  State  that  the  matter  of 
valuation  under  an  appraisement  law  is  not  merely  direc- 
tory but  a  question  of  power  on  which  depends  the  validity 
of  the  sale.  Sprott  v.  Rdd^  3  G.  Greene,  497.  The  case 
of  Harrison  et  al,  v.  Rapp^  2  Blackf.  1,  is  upon  all 
fours  with  the  present.  The  statute  provided,  that  no  real 
property  should  be  sold  upon  execution  for  less  than  one- 
half  its  real  value,  to  be  ascertained  by  appraisement.  The 
property  in  controversy  was  appraised  at  $4,640  and  pur- 
diased  by  the  plaintiff  in  the  action,  who  was  also  the  exe- 
cution plaintiff,  for  $565.    It  was  held  that  the  sheriff's 
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sale  was  void,  and  that  his  deed  conveyed  no  title  to 
the  purchaser ;  and  that,  if  the  purchaser  of  real  estate  at 
a  sherifi's  sale  be  the  execution  plaintiff,  he  is  considered  a 
purchaser  with  full  notice,  and  accountable  for  all  irregu- 
larities. No  decision,  sustaining,  under  the  circumstances 
of  this  case,  the  title  of  a  purchaser  at  sheriff's  sale,  has 
fallen  under  our  notice.  The  Revision,  section  3365,  pro- 
vides that  "  upon  the  completion  of  such  appraisement, 
the  said  appraisers  shall  return  to  the  officer  a  schedule  of 
the  property  appraised,  with  the  value  of  each  lot,  tract, 
or  parcel  of  real  estate,  and  of  the  several  articles  of  per- 
sonal property  which  may  have  been  levied  upon  by  virtue 
of  such  execution."  Thus  the  purchaser  at  the  sale  has 
the  means  of  ascertaining  both  the  fact  and  the  amount  of 
the  appraisement.  And  certainly  it  does  not  demand  of 
him  any  thing  unreasonable  to  require  him  to  do  so.  We 
are  not  now  called  upon  to  determine  how  a  stranger,  or 
one  acquiring  title  under  a  purchaser  at  the  sheriff's  sale, 
would  be  affected  by  the  defect  here  complained  of.  The 
plaintiff  in  this  case  is  the  assignee  of  the  judgment,  and 
thus  stands  in  the  pkce  of  the  judgment  creditor,  and  we 
are  of  opinion  that  the  title  which  he  acquired  at  the 
sherifi's  sale  is  invalid.  The  plaintiff  insists  that  the  title 
of  the  judgment  debtor  was  doubtful,  and  that  in  view  of 
such  fact  his  bid  was  two-thirds  the  appraised  value,  de- 
ducting liens  and  incumbrances.  It  would  be  an  evasion 
of  the  appraisement  law  to  allow  a  party  to  bid  in  property 
at  a  nominal  sum,  notwithstanding  the  appraisement,  be- 
cause the  title  of  record  was  not  in  the  judgment  debtor, 
and  afterward  by  decree  of  court  have  the  title  vested  in 
him,  because  the  judgment  debtor  was  in  fact  the  owner. 
The  proper  course  is  first  to  ascertain  the  intered  of  the 
debtor,  and  then  to  appraise  and  sell  that  interest.  As  the 
purchaser's  title  is  invalid,  it  follows  that  the  plaintiff's  pe- 
tition was  properly  dismissed. 
n.  We  next  consider  the  claim  of  David  Nelson,  that 
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the  lands  in  question  were  entered  with  his  money,  and  the 
8.  tbust:  title  held  in  trust  for  him  by  Robert.  A  party 
S^lce.  who  seeks  by  parol  evidence  to  overturn  the 

l^al  title  to  real  estate,  and  establish  a  trust  therein,  must 
do  so  by  evidence  which  is  dear,  satisfactory  and  conclusive. 
CorUU  V.  Smithy  7  Iowa,  60 ;  Cooper  v.  Sked^  14  id.  578 ; 
Pa/rker  v.  Pierce j  16  id.  227.  Without  examining  the 
evidence  in  detail,  we  are  of  opinion  that  it  does  not  clearly 
and  satisfactorily  establish  the  facts  alleged  in  David  Nel- 
son's cross  bill.  Many  portions  of  his  own  testimony  are 
inconsistent  with  his  demand.  The  lands  were  entered  in 
1853. 

David  Nelson  testifies :  "  When  he  (Robert)  left  with 
the  money  to  make  the  purchase,  it  was  lus  understanding, 
as  well  as  mine,  that  the  lands  purchased  by  him  were  to 
be  mine.  When  he  returned  from  Iowa,  the  same  under- 
standing was  had  between  us.  Se  then  told  me  that  the 
land  was  entered  in  hie  name^  htU  that  at  hie  death  lehavld 
ha/oe  the  kmd.^^ 

The  conduct  of  Robert,  in  claiming  the  land  until  his 
death,  and  that  of  David,  in  acceding  to  the  claim,  is  alto^ 
gether  inexplicable  upon  the  theory  that  the  lands  were 
entered  for  David  with  money  furnished  by  him.  Further, 
David  testifies  that  William  went  ^^  to  the  land  in  Lucas 
county,  Iowa,  owned  ly  Roberty\9iiLii  that  "William  had 
sold  "his  land,  and  I  wrote  to  him  to  go  on  to  Robert  %  lamd 
and  improve  it."  This  appears  to  be  an  involuntary  re- 
cognition of  the  &cts  as  to  the  ownership.  William 
Nejson,  in  his  deposition,  says:  "At  the  time  I  moved 
on  to  it,  it  belonged  to  my  mother  during  her  life- 
time, and  then  it  would  belong  to  the  heirs."  These 
statements  in  the  testimony,  together  with  others  which 
might  be  specified,  inconsistent  with  defendant's  owner- 
ship, in  connection  with  the  fact  that  for  sixteen  years  after 
the  entry,  and  for  six  years  after  the  death  of  Robert,  he 
made  no  daim  to  the  property,  lead  us  to  the  conclusion 
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that  the  evidence  does  not  soBtain  his  demand,  and  that  his 
cross  bill  should  have  been  dismissed.  The  long  and  un- 
explained  delay  of  defendant  is  a  strong  drcnmstance 
against  him.    Sunderlcmd  v.  Sunderlandy  19  Iowa,  825. 

III.  Coming  now  to  a  consideration  of  William  Nel- 
son's interest  in  the  property,  many  of  the  suggestions 
made  with  regard  to  the  claim  of  David  are  applicable. 
The  plaintiff  is  attempting  to  establish  an  equitable  inter- 
est in  William,  in  opposition  to  the  legal  title,  and  he,  too, 
must  do  so  by  proof  dear  and  satisfactory.  While  the 
evidence  may  lead  to  some  probable  inferences  that  Wil- 
liam had  a  contract  with  the  other  heirs  for  the  purchase 
of  the  property,  yet  we  are  constrained  to  the  conclusion 
that  neither  the  terms  nor  the  existence  of  such  contract 
is  clearly  established.  As  an  heir  of  Robert,  William  owns 
an  undivided  onenseventh  of  the  property,  upon  which 
plaintiff's  judgment  is  a  lien,  and  which  the  plaintiff  may 
subject  to  the  satisfaction  of  his  claim  in  such  manner  as 
he  may  be  advised.  And  as,  owing  to  the  invalidity  of 
the  sheriff's  sale,  he  is  not  in  a  condition  to  obtain  affirma- 
tive relief,  his  petition  will  be  dismissed  without  prejudice 
to  his  right  to  subject  the  interest  of  William  Nelson  to 
the  satisfaction  of  his  judgment. 

The  decree  of  the  court  below  dismissing  the  plaintiff's 
petition  is  affirmed,  and  that  settling  the  title  of  the  prop- 
erty in  controversy  in  David  Nelson  is  reversed. 

The  decree  of  the  court  sustaining  the  cross  bill  of 
David  Nelson  is  reversed,  and  the  cause  is  remanded  for 
decree  in  harmony  with  this  opinion. 

Beversed. 
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Hughes  v.  Lindsey  et  al, 

86    310 

Statute  of  frauds:  parol  gift  of  lands.    A  parol  gift  of  land  from  J|  ^ 

an  ancestor  to  an  heir,  followed  hj  possession  under  It,  the  payment  g^   ^29 

of  taxes,  and  the  making  of  permanent  improvements  thereon,  is  10?  453 

not  within  our  statute  of  frauds,  and  the  title  of  the  donee  will  be 
quieted  as  agidnst  the  other  heirs. 

Appeal  from  Marion  District  Court. 
Friday,  April  21* 

AcnoK  in  equity  to  quiet  title.  The  petition  states  the 
cause  of  action  as  follows : 

"  Tour  petitioner,  Henry  H.  Hughes,  respectfully  repre- 
sents unto  your  honor  that  on  or  about  the  1st  day  of  Feb- 
ruary, 1862,  one  Asa  Hughes  (being  then  in  foil  life),  late 
of  Marion  county,  Iowa,  was  seized  in  fee  simple  of  the 
following  real  estate  situated  in  said  county,  to  wit :  The 
west  half  of  the  southwest  quarter  and  the  northeast  quar- 
ter of  the  southwest  quarter  of  section  twelve  (12),  in 
township  seventy-seven  (7Y),  in  range  twenty-one  (21), 
west,  containing  in  all  one  hundred  and  twenty  acres. 
And  being  desirous  that  your  petitioner,  his  son,  should 
own  and  possess  the  same  in  his  own  right,  the  said  Asa 
Hughes  did,  by  gift  then  and  there  expressed  and  made, 
verbally  transfer  and  convey  unto  your  petitioner  the  said 
described  real  estate,  intending  thereby  that  your  peti- 
tioner should  hold  and  enjoy  the  same  in  fee  simple,  and 
your  petitioner  states  that  he  then  and  there  accepted  said 
gift  and  conveyance,  and  he  immediately,  with  the  knowl- 
edge and  consent  of  the  said  Asa  Hughes,  entered  upon 
and  took  possession  of  the  said  described  real  estate ;  that 
he  has  continued  to  occupy  the  same  ever  since  that  time 
as  his  own  property ;  that  he  has  paid  the  taxes  accruing 
thereon ;  that  he  has  made  valuable  and  lasting  improve- 
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ments  on  said  premises,  and  that  he  has  in  all  respects 
occupied  and  used  the  same  as  hia  own  property  until  the 
present  time. 

Tour  petitioner  further  states  that  afterward,  to  wit: 
On  or  about  the  14th  day  of  February,  1868,  the  said  Asa 
Hughes,  being  in  his  last  sickness,  desired  to  complete  and 
consummate  the  gift  made  as  aforesaid,  expressed  his  wish 
and  intention  to  execute  a  deed  in  fee  simple  to  your  peti- 
tioner for  the  said  real  estate,  sent  for  a  magistrate  to  draw 
up  and  take  the  acknowledgment  of  a  deed  to  your  peti- 
tioner therefor,  but  your  petitioner  states  the  fact  to  be 
that,  before  the  magistrate  arriyed,  the  said  Asa  Hughes 
was  taken  suddenly  worse,  so  that,  from  physical  and  mental 
exhaustion,  he  was  utterly  incapable  of  transacting  any 
business  whateyer,  and  departed  this  life  without,  at  any 
time  after  the  arrival  of  paid  magistrate,  being  able  or  com- 
petent to  execute  said  deed  as  he  desired  and  intended 
to  do. 

Your  petitioner  further  states  that  there  were  ten  chil- 
dren and  heirs  at  law  left  by  the  said  Asa  Hughes ;  eight 
of  whom  have  conveyed  said  land  by  quit  claim  to  plaintiff. 

Your  petitioner  further  states  that  the  defendants,  two 
of  said  heirs,  notwithstanding  the  facts  herein  before  stated 
and  set  forth,  set  up  and  claim  an  interest  in  and  right  to 
the  real  estate  above  described,  and  threaten  to  disturb 
your  petitioner  in  the  use  and  enjoyment  of  the  same, 
which  claim  of  the  said  defendants  is  a  cloud  upon  your 
petitioner's  title  thereto,  and  greatly  hinders  and  obstructs 
your  petitioner  in  the  full  benefit  and  enjoyment  of  the 
said  premises. 

He,  therefore,  asks  that  your  honor  will,  upon  the  final 
hearing  of  this  complaint,  order,  adjudge  and  decree  that 
his  title  to  the  said  real  estate  be  fully  established, 
quieted,"  etc. 

The  defendants  filed  a  demurrer  to  said  petition,  setting 
up  the  following  grounds: 
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1.  The  said  petition  seeks  to  enforce  a  naked  and  unex- 
ecated  promise  or  intention  to  convey  real  estate  by  gift, 
and  is  without  consideration  and  void. 

2.  So  long  as  any  act  remains  to  be  done  in  order  to 
complete  a  gift  as,  in  real  estate,  the  execution  of  a  deed, 
the  same  cannot  be  enforced  at  law  and  equity. 

8.  The  several  promises  declared  on  are  merely  volun- 
tary and  without  any  valuable  consideration. 

4.  The  alleged  contract  being  in  relation  to  the  creation 
or  transfer  of  an  interest  in  real  estate  is  within  the  statute 
of  frauds. 

Which  demurrer  the  court  overruled ;  to  which  ruling 
of  the  court  the  defendants  excepted,  elected  to  stand  upon 
their  demurrer,  and  refused  to  further  answer  the  said  pe- 
tition, and  a  default  was  ordered  agamst  them  for  want 
of  a  plea. 

The  defendants  appeal  and  say  there  is  error  in  this : 

1.  The  court  erred  in  overruling  defendant's  demurrer 
to  plaintiff's  petition. 

2.  The  court  erred  in  holding  that  the  alleged  contract 
or  gift  was  not  within  the  statute  of  frauds. 

3.  The  court  erred  in  holding  that  the  gift  was  not  a 
mere  naked  voluntary  promise  to  convey  real  estate  and 
not  enforceable  at  law  or  equity. 

4.  The  court  erred  in  holding  that  said  contract  or  gift 
as  declared  upon  was  enforceable  in  a  court  of  equity. 

Wmslow  <&  Wilson  for  the  appellants. 

Sioney  Ayres  (&  CurUs  for  the  appellee. 

Cole,  J.  —  The  single  question  presented  in  this  record 
is,  whether  a  parol  gift  of  land,  followed  by  possession 
under  it,  the  payment  of  taxes  and  the  making  of  perma- 
nent improvements  thereon,  is  within  our  statute  of  frauds  ? 
The  original  statute  of  frauds,  as  it  is  called,  passed  in  the 
twenty-ninth  year  of  the  reign  of  Charles  II,  chapter  3, 
section  4,  provided,  irUer  dUa^  that  no  action  shall  be 
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brought  to  charge  the  defendant  npon  any  contract  for  the 
sale  of  lands,  tenements,  or  herditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged,  etc.  T^ere  were  no  exceptions  provided  for  in 
the  statute.  But  courts  of  equity,  in  the  exercise  of  their 
undefined  power,  soon  began  to  engraft  exceptions  in  cases 
of  supposed  peculiar  hardship,  and  held,  when  there  was 
a  part  performance  of  the  contract,  or  possession  was  taken 
tmder  it  with  the  consent  of  the  vendor,  or  a  part  of  the 
purchase  price  had  been  paid,  etc.,  that  the  statute  did  not 
apply  so  as  to  defeat  the  action.  Courts  of  equity,  how- 
ever, were  not  uniform  in  their  holdings  upon  these  various 
exceptions ;  some  were  liberal  in  allowing  them,  others 
strict  in  enforcing  the  statute. 

Our  legislature,  in  view  of  this  conflict,  and  for  the 
purpose  of  settling  at  once  and  conclusively  the  rule  for 
this  State,  has  enacted  that  the  statute  shall  not  apply 
where  the  purchase-money  or  any  portion  thereof  has 
been  received  by  the  vendor,  or  where  the  vendee,  with  the 
actual  or  implied  consent  of  the  vendor,  has  taken  and  held 
possession  thereof  under  and  by  virtue  of  the  contract, 
etc.  Eev.,  §  4008.  The  sale  or  gift  of  real  estate  is, 
therefore,  under  our  statute,  just  as  complete  and  perfect, 
when  it  is  made  by  parol  and  followed  by  possession  under 
it  with  the  consent  of  the  vendor,  as  if  the  same  were  made 
in  writing.  The  difference  relates  to  the  means  or  the 
facility  and  certainty  of  making  the  proof  of  the  contract 
or  title.  The  execution  of  the  deed  in  such  ctee  is  no 
part  of  the  contract ;  it  is  only  the  evidence  of  it. 

The  petition  in  this  case  distinctly  avers  the  gift  by  the 
donor,  the  acceptance  by  the  donee,  and  the  taking  and 
holding  possession  by  the  donee,  with  the  knowledge  and 
consent  of  the  donor,  the  payment  of  taxes,  and  the  making 
of  valuable  and  lasting  improvements,    l^ese  averments 
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are  admitted  by  the  demurrer,  and  being  true,  they  entitle 

the  plaintiff,  under  our  statute,  to  the  relief  asked.     The 

plaintiff  does  not  ask  a  specific  performance  of  the  parol 

gift,  but  to  be  quieted  in  that  title  which  the  gift  executed 

had  conferred  upon  him. 

Affirmed. 


Callaitan  v.  Bbown  &  Co. 

1.  Bonds  t  of  municipal  cobfobation&  Bonds  issned  by  a  city  for 
the  purpose  of  raising  money  to  prosecate  improvements  are 
classed  as  negotiable  securities,  and  subject,  in  their  sale,  to  the 
rules  governing  personal  property,  of  which  they  form  a  part. 

2.  Wairanty:  in  salb  of  city  bonds.  To  constitute  a  warranty  in 
the  sale  of  personal  property  it  is  not  essential  that  the  word 
"  warrant"  should  be  used.  It  is  sufficient  if  the  words  used  import 
an  undertaking  on  the  part  of  the  seUer  that  the  chattel  is  what  he 
represents  it  to  be. 

3. BULB  APPLIED.  In  the  sale  of  a  lot  of  city  bonds,  it  was  al- 
leged that ''the  defendants  agreed  that  the  principal  and  interest 
of  the  bonds  was,  or  should  be,  guaranteed  and  provided  for  by  a 
sinking  fund  set  aside  for  that  purpose  ;"  "  that  such  representa- 
tions and  agreements  for  the  securing  of  said  bonds  was  a  material 
part  of  the  contract,"  etc.  MM,  that  the  representations  alleged 
constituted  a  warranty  that  the  bonds  were  or  would  be  secured 
by  an  adequate  fund  for  their  ultimate  payment. 

4. ACCBPTANCB  OF  PHOPKKTT.    The  acceptance  and  retention  of 

the  property  by  the  vendee  wiU  not  estop  him  from  declaring  and 
recovering  upon  the  breach  of  warranty. 

5. MXA8UBB  OF  DAMAOBS.    The  proper  measure  of  damages  in 

cases  of  breach  of  warranty  is  the  difiference  between  the  value 
which  the  thing  sold  would  have  had  at  the  time  of  the  sale  If  it 
had  corresponded  with  the  warranty,  and  its  actual  value  with  the 
defect. 

6. COMHBBCIAL  PAPER.    While  the  measure  of  damages  for  the 

wrongful  conversion  of  negotiable  paper  is  prima  facte  its  nominal 
value,  it  may  nevertheless  be  shown  that  the  real  or  market  value, 
owing  to  the  insolvency  or  inability  of.  the  maker  or  the  like,  is 
less  than  its  nominal  value',  and  the  measure  of  recovery  wiU  be 
limited  theMby. 
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Appeal  from  Pdlh  Circuit  Court. 
Friday,  April  21. 

The  plaintiff,  in  his  petition,  states  that  on  the  26th  day 
of  February,  1868,  the  defendants  applied  to  him  to  sell 
certain  bonds,  and  represented  to  plaintiff  that  they  were 
contractors  with  the  city  of  Memphis,  in  the  State  of  Ten- 
nessee, for  paving  certain  streets  in  said  city  with  Kicolson 
pavement ;  that  they  had  received,  and  were  farther  to  re- 
ceive, on  such  contract,  certain  bonds  of  said  city  of  Mem- 
phis, issued  and  to  be  issued  therefor,  and  exhibited 
to  plaintiff  the  contract  under  which  they  were  doing  said 
paving ;  that  they  further  represented  to  plaintiff  that  such 
paving  bonds  were  to  be  specially  secured,  and  the  pay- 
ment of  both  principal  and  interest  guaranteed  and  pro- 
vided for  by  a  sinking  fund  set  aside  for  that  purpose. 

And  on  such  inducement,  plaintiff  entered  into  a  written 
contract  with  defendants,  whereby  defendants  agreed,  for 
a  valuable  consideration  then  paid  to  them  by  plaintiff,  to 
sell  and  deliver  to  plaintiff,  within  thirty  days  from  the 
date  aforesaid,  twenty  bonds  of  the  city  of  Memphis,  in 
the  State  of  Tennessee,  each  calling  for  $1,000,  and  bear- 
ing six  per  cent  interest  per  annum,  payable  in  semi-annual 
installments,  and  due  six  in  five  years,  eight  in  ten 
years,  and  six  in  fifteen  years  after  the  issue  thereof.  And 
defendants  ftirther  agreed  that  the  principal  and  interest 
of  said  bonds  was,  or  should  be,  guaranteed  and  provided 
for  by  a  sinking  fund  set  aside  for  that  purpose  by  said 
city  of  Memphis,  thereby  meaning  that  defendants,  by 
their  said  contract  in  writing,  promised  and  agreed  that 
the  city  of  Memphis'  aforesaid  had  then  already  provided 
a  special  and  adequate  fund  wherefrom  to  pay  the  interest 
and  principal  of  said  bonds,  or  that  said  city  of  Memphis 
had  the  power  and  ability  and  would  provide  such  ftmd 
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prior  to  the  maturity  of  the  interest  coupons  attached  to 
said  bonds. 

And  plaintiff  avers  that  such  representations  and  agree- 
ment for  the  securing  of  said  bonds  was  a  material  part  of 
such  contract,  for  that  said  city  of  Memphis  then  had 
issued  several  millions  of  dollars  of  its  bonds,  which  were 
unsecured,  and  were  worth  only  about  fifty  per  cent  of  the 
nominal  value  thereof,  while  secured  bonds  to  the  amount 
of  half  a  miUion  dollars,  which  defendant  was  advised  was 
the  limit  of  the  proposed  issue  for  such  paving,  would  be 
worth  in  the  market  nearly  or  quite  par. 

And  thereafter,  and  within  the  time  fixed  in  said  con- 
tract, defendants  delivered  to  plaintiff  twenty  bonds  of 
said  city  of  Memphis,  called  "  Paving  Bonds,"  each  calling 
for  $1,000,  due  as  aforesaid,  and  bearing  six  per  cent  in- 
terest per  annum,  and  having  interest  coupons  attached, 

and  payable  to  the  bearer,  dated  on  the day  of , 

1868 ;  btit  said  bonds  contained  no  stipulation  or  agree- 
ment of  said  city  of  Memphis  with  the  holder  thereof,  to 
guarantee  the  payment  thereof  by  any  fund  set  aside  for 
that  purpose,  as  hereinbefore  set  forth. 

And  plaintiff  avers  that  said  interest  coupons  on  said 
bonds,  as  delivered  to  plaintiff,  were  not  paid  at  maturity, 
and  that  neither  the  defendants  nor  the  city  of  Mem- 
phis aforesaid  have  provided  for  the*  payment  of  the 
principal  of  said  bonds ;  and  that  neither  defendants  nor 
said  city  of  Memphis  have  set  aside  any  sinking  fund  or 
any  fund  for  the  payment  therefrom  of  the  interest  on 
said  bonds,  or  whereby  the  ultimate  payment  of  the  prin- 
cipal of  said  bonds  should  also  be  paid;  nor  have  the 
defendants  in  anywise  performed  their  undertakings  and 
agreements  in  that  behalf  as  aforesaid ;  nor  have  defend- 
ants caused  or  procured  said  city  of  Memphis  so  to  provide 
for  said  bonds  as  aforesaid ;  but  they  have  wholly  neglect- 
ed and  refused  so  to  do ;  and  neither  at  the  time  of  making 
said  contract,  or  at  the  delivery  of  said  bonds,  nor  at  any 
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time  since  Ims  any  such  fund  been  provided  or  ^d  bonds 
in  anywise  secured. 

And  plaintiff  avers  that  because  of  such  failure  of  de- 
fendants to  so  comply,  or  cause  a  Qompliance  with  their 
said  undertaking,  the  said  bonds  have  never  been  worth  in 
the  market  more  than  fifty  cents  on  the  nominal  dollar 
thereof,  and  are  not  now  worth  more  than  that  sum. 

And  plaintiff  avers  that  the  bonds  of  said  city  of  Mem- 
phis are  negotiable  securities  whereof  the  title  passes  by 
delivery ;  that  they  have  now,  and  have  had  since  their 
issue,  a  market  value,  and  are  marketable  commodities, 
and  the  subject  of  purchase,  sale  and  quotation  in  the 
money  and  stock  reports  of  said  city  of  Memphis  and 
other  markets  for  negotiable  securities  in  the  country ;  that 
bonds  like  those  delivered  to  the  plaintiff,  the  payment  of 
the  interest  and  principal  of  which  is  guaranteed  and  pro- 
vided for  by  a  special  and  adequate  fund,  are  well-known 
marketable  oonmiodities,  and  have  a  definite  and  ascer- 
tainable value;  and  though  plaintiff  admits  defendants 
have  tendered  him  nominal  damages,  yet  plaintiff  says  by 
such  breach  of  their  contract  by  defendants,  he  has  been 
damaged  in  the  sum  of  $10,000,  for  which  he  asks  judg- 
ment, etc. 

To  this  petition  the  defendants  deinurred,  and  on  the 
same  day  filed  a  cross  demand,  stating  that,  on  the  14th 
day  of  December,  1868,  defendants  borrowed  of  plaintiff 
$2,500,  and  on  that  day  paid  $250  interest  therefor  for  one 
year ;  and  to  secure  the  same  pledged  to  plaintiff  $5,000 
of  the  bonds  of  the  city  of  Memphis,  which  bore  six  per 
cent  interest  per  annum,  and  run  fifteen  years,  and  which 
were  then  and  ever  since  have  been  of  (he  cash  market 
value  of  $2,500,  but  on  which  said  city  is  obligated  to  pay 
and  will  pay  $5,000  when  due  with  interest.  And  on  the 
14th  day  of  December,  1869,  defendants  tendered  plain- 
tiff $2,500,  and  offered  to  pay  said  sum  on  return  of  said 
bonds,  and  demanded  the  same,  which  the  plaintiff  then 
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neglefcted  and  refused  to  deliver,  whereby  the  defendants 
are  damaged  in  the  sum  of  $5,000,  for  which  they  ask 
judgment. 

To  this  cross  demand  the  plaintiff  demurred,  and  the 
cause  coming  on  for  hearing  on  the  several  demurrers,  the 
court  overruled  the  defendants'  demurrer  to  the  petition, 
and  sustained  plaintiff's  demurrer  to  the  cross  demand. 
Defendants  appeal  and  assign  these  rulings  as  error. 

Ooode  <&  /%.  Johh  for  the  appellants. 

Ba/rcToft  &  Gatch  for  the  appellee. 

Miller,  J.  —  I.  We  wiU  first  dispose  of  the  questions 
involved  in  the  ruling  on  the  demurrer  to  the  petition. 

1.  The  bonds  described  in  the  petition  are  personal 
property.  This  has  been  the  holding  of  nearly  all 
L  bondb:       the  cases  in  which  .the  question   has   been 

oorporattons.  made ;  and  being  evidences  of  debt,  they  are 
in  Iowa  declared  to  be  personal  property,  by  express 
statutory  provision,  as  follows :  "  The  words  ^  personal 
property'  include  money,  goods,  chattels,  evidences  qf 
ddtftj  and  ^mgs  m  action.^^    Bev.,  subd.  9  of  §  29. 

2.  This  class  of  securities,  by  the  form  in  which  they  are 
issued  and  the  mode  of  giving  them  circulation,  being 
negotiable  by  delivery,  and  bought  and  sold  in  the  money 
and  stock  markets  of  the  country,  are  held  by  an  almost 
nnanimous  current  of  adjudications  to  be  a  class  of  nego- 
tiable securities.  White  v.  Vermont  dk  Maee.  S.  Co,y  21 
How.  675 ;  Ddafieid  v.  StaU  of  lUinoisy  2  Hill,  160; 
'Morris  Canal  Co,  v.  Fisher,^!  Stoct.  667;  Carr  v.  Ze 
Jhvety  27  Penn.  418;  Craig  v.  The  City  of  Vioksbv/rg^ 
81  Miss.  216 ;  Mercer  <Jo.  v.  Sackett,  1  WaU.  (U.  S.)  96  ; 
Commissioners  of , Knox  County  v.  AspinwaUy  21  How. 
(IJ.  S.)  539 ;  Gelpcke  t.  City  of  Dvbugue,  1  Wall.  (U.  S.) 
175  ;  Dunham  v.  Cin.^  Peru^  etc.j  B.  Co.^  id.  254 ;  Myer 
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V.  City  of  Muscatinej  i<L  834,  and  many  other  cases  that 
could  be  cited. 

8.  These  securities,  as  we  have  seen,  are  under  the  law 
personal  property,  and  the  tranaactioD»  atated  in  the  peti- 
s.  WABBARTTition  of  plaiutiff  show  a  sale  of  this  species  of 

U}ndl^  ^^  prepay  by  the  defendants  to  the  plaintiff. 
The  same  rules  of  law,  therefore,  which  are  applicable 
to  sales  of  other  kinds  of  personal  property,  under  like 
circumstances,  muist  be  applied  in  this  case.  It  was  a  sale 
of  personal  property  with  what  is  claimed*  amounted  to 
a  warranty  of  the  quality  or  value  of  the  article  sold.  Do 
the  facts  alleged  constitute  a  warranty  t  We  are  of  opinion 
that  they  do.  In  order  to  constitute  a  warranty  it  is  not 
essential  that  the  word  ^^  warrant ''  be  used.    Any  distinGt 

during  a*  negotiation  for  a  sale  of  chattels,  which  it  may  be 
supposed  was  intended  to  effectuate  the  sale,  and  was 
operative  in  effecting.it,  will  constitute  a  warranty. 
Hughes  v.  Fwnstan  db  SmUh^  28  Iowa,  257 ;  1  Parsons  on 
Cont.  579,  580,  and  authorities  there  cited.  Nor  is  it 
ess^ottial  that  any  other  word  of  precisely  the  same  mean- 
ing as  ^'warrant"  should  be  used.  It  is  enough  if  tiie 
words  actually  used  import  an  undertaking  on  the  part 
oi  the  owner  that  the  chattel  is  what  he  represents  it  to  be. 
1  Parsons  (m  Contracts,  supra.  Such  an  imdertaking^ 
when  made  and  relied  on  by  the  purchaser  ia  as  much  a  war- 
ranty as  if  the  term  ^^  warrant "  itself  had  been  used.  The 
plaintiff  here  avers  that,,  in  the  sale  of  the  bonds  described 
in  the  petition^  ^^  ^  drfendcmis  agreed  thai  the  principal 
and  interest  qf  the  hands  was  or  shmld  he  gwmxmteed 
a/nd  provided  for  hy  a  svr^himg  fvmd  set  aside  for  thm 
P^wrpose "  hy  the  dbUffor  in.  the  hondy  the  City  of  Mem- 
phia;  ^^that  such  representations  imd  agreement  fi)r  the 
securing  of  said  bonds  was  a  material  part  of  the  contract^" 
etc.  Here  is  an  express  agreement  allc^ed^  that  the 
bonds  should  be  or  were  secured  by  an  adequi^  fond  for 
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the  ultimate  payment  thereof,  both  principal  and  interest* 
This  is  as  much  a  warranty  as  if  the  language  had  been : 
^^  we  warrant  that  such  a  fund  shall  be  provided."  The 
allegation  is  to  the  effect  that  the  defendants  undertook  that 
the  bonds  were  or  should  be  secured  in  a  particillar  manner, 
and,  eoDsequently,  of  greater  value  than  unsecured  bonds. 

n.  But  it  is  insisted  that,  as  the  plaintiff  accepted  the 
bonds,  such  acceptance  was  a  waiver  of  the  warranty,  and 
4. — aooept^  a  satisfBustion  of  the  contract  The  law  is  well 
erty.  settled  that,  in  sales  of  personal  property  with 

warranty,  the  purchaser  may  retain  the  goods  and  bring 
bis  action  for  damages  on  a  breach  of  warranty.  1  Par* 
fioos  on  Cont.  (5th  ed.)  591, 592,  and  note  k;  Sedgwick  on 
Meas.  of  Dam.  319,  and  cases  cited.  Some  of  the  cases 
hold  that  the  vendee  may,  at  his  election,  bring  his  ac- 
tion at  once  on  the  warranty ;  or  he  may  return  the  goods 
Ibrthwith  and  sue  for  the  prioe  if  he  has  paid  it.  Fidclr 
ing  y.  Staarhif^  1  H.  Black.  17 ;  Kellogg  v.  Detialmjo^  14 
Conn.  411 ;  We/rmg  v.  Mason^  18  Wend.  4:25  ;  Thomp- 
son  v.  Botts^  8  Mo.  710 ;  Borehins  v.  Beoan^  3  Kawle, 
S3;  Caaier  v.  Stennd^  10  B.  Monr.  250;  MiUon  v. 
RowUmd^  11  Ala.  732 ;  Ferguson  v.  OUver^  8  Smeed.  and 
Manh«  832 ;  FramMm  v.  Long^  7  Gill,  and  Johns.  407. 
While  others  hold,  and  Mr.  Sedgwick  says,  that  ^  the  bet- 
ter opinion  sepias  now  to  be,  that  where  there  is  no  fraud 
and  no  agreement  to  return,  the  vendee  cannot  at  his  op- 
tikm  rescind  the  contract,  but  has  only  his  action  on  the 
warranty.  Sedgwidc  on  Meas.  of  Dam.  319;  Voor- 
AsesY.  Fari,  2  Hill,  288;  Weet  v.  ChMingy  19  Vt  536; 
Thornton  v.  Wynn^  12  Wheat.  183.  All  the  authorities 
agreeing,  however,  that  the  vendee  may  retain  the  goods 
and  bring  his  action  on  the  warranty. 

The  authorities  cited  by  appellant  in  support  of  his  po- 
sition Api^y  to  mere  executory  contracts  Irhere  the  chat- 
tels may  generally  be  returned  as  soon  as  they  are  found 
not  to  satisfy  the  eontract,  and  have  no  application  to  the 
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case  before  jUAj  which  is  a  completed  Bale  with  warranty, 
and  not  such  as  that  the  property  could  have  been  returned 
immediately  or  rejected,  for  the  alleged  agreement  of  de- 
fendants was  not  that  the  bonds  on  Uieir  &ce  should  show 
that  they  were  secured  by  a  special  fund.  The  bonds  on 
their  fece  did  not  notify  the  plaintiflF  of  any  non-compli- 
ance by  defendants  with  their  agreement  that  the  bonds 
should  be  secured  by  a  special  fund  for  their  payment,  and 
an  acceptance  of  the  bonds  was  no  waiver  of  the  allied 
breach  of  warranty. 

m.  The  plaintiff  claims  as  damages  the  difference  be- 
tween the  market  value  of  bonds,  such  as  were  in  fact  de- 

^ meamire  livered,  and  the  market  value  of  bonds  secured 

oi  damacM.  ^j  ^  special  fund  for  their  payment,  in  accord- 
ance with  defendant's  warranty. 

He  says  the  bonds  would,  in  the  market,  have  been  worth 
one  hundred  cents  on  the  nominal  dollar  thereof,  if  the  de- 
fendants had  kept  their  agreement  good ;  that  the  bonds  ac- 
tually delivered  are  only  worth  half  that  sum  in  the  market, 
and  he  asks  a  judgment  for  the  difference,  with  interest 

While  there  has  been  great  fluctuations  of  judidal 
opinion  on  the  question  of  the  measure  of  damages  in  cases 
of  breach  of  warranty  in  the  sale  of  personal  property, 
Mr.  Sedgwick  states,  as  the  result  of  the  cases,  that 
^^  the  true  measure  of  damages  is  the  difference  between 
the  value  which  the  thing  sold  would  have  had  at  the  time 
of  the  sale,  if  it  had  been  sound  or  corresponding  with 
the  warranty,  and  its  actual  value  with  the  defect."  Sed^. 
on  Meas.  of  Dam.  324.  See  also  in  support  of  this  rule, 
Van  Allen  v.  lU.  Central  JR.  Co.^  7  Bosw.  515 ;  Simpkins 
V.  Zowy  49  Barb.  382;  Caryy.  ^ruwkw, 4 HiD,  625 ;  Comr 
stock  V.  JBtUchineany  10  Barb.  211 ;  Thomion  t.  Thamp- 
mm,  4r  Gratt  121 ;  Woodward  v.  Thachety  21  Vt  680; 
Marshaa  v.  Wood,  16  Ala.  806 ;  Slaugliter  t.  McRas^ 
3  La.  Ann.  455;  Borrekin  v.  JSevans,  3  Bawle,  23; 
HdberU  v.  Carter,  28  Barb.  462.    There  are  many  other 
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cases  holding  the  same  rule,  while  some  of  the  earlier 
cases  hold  the  measure  of  damages  to  be  the  difference  be- 
tween the  jp?^  paddy  or  to  be  paid,  and  the  real  value. 

The  rule,  as  stated  by  Mr.  Sedgwick,  and  contended  for 
by  the  plaintiff,  has  been  adopted  by  this  court.  In  Sahn 
V.  Ourmninffs,  3  Iowa,  583,  the  defendant  pointed  out  and 
pretended  to  sell  plaintiff  one  tract  of  land,  and  fraudulently 
conveyed  to  him  another,  and  it  was  held  that  the 
measure  of  damages  was  the  difference  between  the  two 
pieces  of  land.  In  Zacy  v.  Si/r<mgTujim,y  11  Iowa,  258, 
which  was  an  action  upon  a  breadi  of  warranty  of  the 
soundness  of  a  horse,  the  measure  of  damages  was  held  to 
be  the  difference  between  the  value  of  the  horse  answering 
the  warranted  character  and  its  value  at  the  sale  in  the 
condition  in  which  he  really  was.  Lihes  v.  Baer^  8  Iowa, 
368  ;  Oates  v.  Beynoldsy  13  id.  1 ;  and  Morherly  v.  Alex- 
(mdeTy  19  id.  162,  affirms  the  rule  laid  down  in  HaJin  v. 
OwnmdngSy  9upra. 

rV.  As  to  the  ruling  of  the  court  below,  sustaining 
plaintiff's  demurrer  to  defendant's  cross  demand,  we  are  of 

^ oommer-  opinion    that     it    was    correct.     While   the 

eui  p»pw.  measure  of  damages  for  the  wrongful  conver- 
sion of  negotiable  paper  is  prima  fade  the  sum  recover- 
able thereon,  yet  the  real  or  market  value  may  be  shown 
by  showing  the  insolvency  of  the  maker  or  obligor,  and 
the  measure  of  damages  will  then  not  exceed  such  real  or 
market  value.  Potter  v.  Mercham;ti  Ban\  28  N.  T.  655. 
In  the  case  before  us,  the  defendants  show  by  their  plead- 
ing that  the  bonds  alleged  to  have  been  wrongfully  with- 
held by  plaintiff  are  only  worth  in  the  market  fifty  per 
centum  of  their  nominal  value,  and  that  they  have  received 
that  amount  from  the  plaintiff  therefor.  From  the  show- 
ing of  their  pleading  they  have  not  suffered  any  injury, 
and,  consequently,  have  no  right  to  recover  damages. 

The  judgment  of  the  court  below  is 

Affirmed. 
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g  m  Woodward  v.  JloixsEBd. 

sr~s42 

^  Hj  FramiaBQirj  note:  fbaud:  onub.    Where  fraud  In  the  inception  of  a 

promiMorj  note  ia  established  bj  the  eyidenoe,  the  burden  is  there* 
bj  cast  upon  the  holder  to  show  that  he  is  a  banaj^s  jmrehaser 
before  inatnrit7. 

Appeal  from  Washington  Circuit  Court, 

Fbidat,  Aprh.  21. 

AonoK  upon  a  promissoiy  note.  *  The  answer  of  defiand- 
ant  ayerB  that  the  note,  in  its  bodj  and  signature,  is  a 
forgery ;  that  the  payee  of  the  note,  one  Pond,  procured 
the  signature  of  defendant  thereto  by  fraud,  and  that 
plaintiff  is  not  a  honafide  hold^,  and  did  not  pay  a  valua* 
ble  consideration  for  the  note.  Upon  the  trial  defend- 
ant introduced  evidence  tending  to  pfore  that  the  note 
sued  on  was  procured  by  the  fraud  of  the  i>ayee,  and  was 
given  without  consideration ;  but  there  was  no  evidence 
tending  to  prove  that  plaintiff  was  not  a  hona  fide 
holder  of  the  note  for  value  before  the  maturity  thereof. 
Whereupon  the  court,  upon  the  motion  t^  the  plaintiff^ 
excluded  all  the  testimony  introduced  by  defendant  tend- 
ing to  establish  fraud  by  the  payee,  on  the  grouxid  thiut  no 
evidence  was  given  tending  to  show  that  plaintiff  was 
not  a  h(yn<k  fide  holder  of  the  note  for  value,  before  its 
maturity.  The  court  ini^ructed  the  jury  that  ihere  was 
no  evidence  before  them  except  the  note,  and  that  it  was 
their  duty  to  return  a  verdict  for  jiaintiff.  A  verdict 
was  accordingly  rendered  and  Jud^inent  had  for  plaintiff* 

Defendant  aj^eals. 

McJunhin  iff  Mendereou^  and  Bennstt  dk  Wheder  for 
the  appellant. 

Cha/dee  Baker  and  R.  cfe  TT.  Scofidd  for  the  appellee. 
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Beck,  J.  —  The  rule  of  the  authorities  unquestionablj 
is,  that  when  the  defense  to  a  note  is  fraud  in  its  inception, 
and  such  defense  is  supported  by  evidence,  the  onus  is 
thereby  cast  upon  the  holder,  who  brings  the  action,  to 
show  tiiat  he  gave  value  for  it,  and  that  he  is  a  bona  fide 
purchaser  before  maturity.  This  is  a  well-settled  and 
familiar  doctrine.  Lane  v.  KrekUy  22  Iowa,  400 ;  HaU  v. 
Feaiher$tons^  8  Hurl.  &  Norm.  284 ;  Mun/roe  v.  OoopeVy 
6  Pick.  412 ;  Aldrioh  v.  Warreny  16  Me.  466 ;  Perrm 
v.  NoyeBj  39  id.  884 ;  CcMin  v.  Hwnsen^  1  Duer,  309 ; 
2  Pars,  on  Notes  and  Bills,  438 ;  Story  on  Prom.  Notes, 
§  196 ;  Chitty  on  Bills,  260,  648 ;  Edwards  on  BUls,  810 ; 
1  Smith's  Lead.  Cases,  Hare  and  Wall.  Note,  523,  524. 
See,  also,  the  recent  case  of  JSmith  v.  The  County  of 
SaOy  in  the  State  of  Iowa,  decided  by  the  United  States 
supreme  court  during  ite  present  term,  where  the  rule  is 
sanctioned  and  applied. 

Applying  this  doctrine  to  the  case  before  us,  it  becomes 
apparent  that  the  ruling  of  the  circuit  court  in  excluding 
the  evidence,  and  in  instructing  the  jury  to  find  for  plain- 
tiff, is  erroneous.  The  other  points  made  by  appellant 
need  not  be  considered  as  the  judgment  of  the  court  below, 
on  account  of  the  error  above  pointed  out,  must  be 

Beversed. 
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ji    144I  1.  HatumalbaokB:  LiASiLrrT  of  bhareholdeb.     The  trazuiferee  of 

148    289|  stock  or  shares  in  a  national  bank  (organised  under  the  federal 

banking  act),  at  the  time  of  the  failure  of  the  bank,  is,  where  the 
transfer  appears  to  be  absolute  on  the  books  of  the  bank,  liable  for 
the  debts  of  the  association  to  the  extent  of  the  shares  held  by  him, 
notwithstanding  he  holds  them  bj  transfer  or  assignment  as  col- 
lateral securitj  for  a  loan  to  the  shareholder  from  whom  he  receiyed 
the  transfer. 

2.  Fleadings  fraud.  In  order  to  admit  evidence  of  fraud  under  our 
system  of  pleading,  there  should  be  a  statement  of  the  facts  con- 
stituting th^  fraud. 

Appeal  from  Van  Bv/ren  J^istrict  CourL  . 

Fkidat,  April  21. 

•  On  the  28th  day  of  December,  1868,  the  plaintiff  filed 
in  the  Van  Buren  district  court  a  petition,  alleging  that 
plaintiff  has  been  duly  appointed  receiver  of  the  First 
National  Bank  of  Keokuk,  organized  under  the  currency 
act  of  congress,  approved  Feb.  25, 1863,  which  bank  closed 
its  doors  February  21,  1868,  and  refused  to  pay  its  circu- 
lating notes  and  other  liabilities ;  that  its  liabilities  were 
$242,000 ;  that  all  of  its  available  assets  would  not  pay 
over  fifty  per  cent  of  its  liabilities. 

That  by  the  said  act  of  congress,  under  which  said  bank 
was  organized  (section  12),  the  stockholders  of  the  bank 
are  individually  liable,  to  the  amount  of  stock  owned  by 
them,  for  the  debts  of  the  bank,  and  that  it  is  necessary  for 
him  as  such  receiver  to  enforce  this  individual  liability ; 
that  at  the  time  said  bank  closed  its  doors  and  refused  to 
pay  its  liabilities, ''  the  defendant,  Joel  Walker,  was  the 
transferee  of  H.  K.  Love,  arid  owner  of  fifty  shares  of  stock 
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of  $100  each,  in  said  bank,  amounting  to  $5,000,  as  will 
follj  appear  from  the  stock  books  of  said  bank." 

The  plaintiff  asks  judgment  for  $5,000  with  interest. 
Appended  to  the  petition  is  the  following,  exhibit :  "  Copy 
from  the  stock  books  of  the  bank.  Dr. —  Joel  Walker, 
May  24,  1866,  fifty  shares,  paid  $6,000.  Or.— May  28, 
1866,  paid  up  $5,000." 

To  this  petition  the  defendant,  on  the  15th  day  of  Jan- 
uary, 1869,  filed  his  answer,  in  which  he  ^^  denies  that  at 
the  tune  the  said  banking  association  closed  its  doors,  and 
failed  to  redeem  its  circulation  and  pay  its  liabilities,  that 
the  said  Joel  Walker  became  the  owner  (as  the  transferee 
of  H.  K.  Love,  or  otherwise)  of  fifty  shares  of  stock  of 
$100  each,  in  said  bank,  amounting  to  $5,000 ;  and  as  to 
all  the  foregoing  averments  of  the  petition  not  herein 
specifically  denied,  which  defendant  neither  admits  nor 
denies,  he  calls  for  strict  proof." 

"  And  by  way  of  further  answer  he  shows  that  on  June 
21,  1865,  tbis  defendant  was  the  owner  of  the  following 
described  United  States  bonds,  viz. :  of  bonds  known  as 
10-40  bonds,  $2,000,  and  of  7-30  bonds,  $3,000 ;  that  one 
H.  K.  Love,  being  then  and  there  the  president  of  said 
banking  association  (and  so  remaining  until  on  and  after 
February  21,  1868),  being  desirous  of  procuring  the  loan 
and  use  of  said  bonds,  either  for  himself  or  otherwise, 
borrowed  the  same  of  this  defendant,  giving  defendant  as 
security  therefor  a  pledge  of  certain  shares  of  stock  in  said 
banking  association,  as  will  fiilly  appear  by  the  agreement, 
of  date  June  21, 1865,  of  which  a  copy  is  hereto  attached, 
marked  ^^  Exhibit  A,"  and  made  part  of  this  answer. 

That  afterward,  to  wit,  on  or  about  May  24, 1866,  the 
said  Love  (still  acting  as,  and  being  president  of  said  bank 
as  aforesaid),  representing  that  the  aforesaid  agreement 
and  pledge  of  bank  stock  was  not  in  as  reliable  and  perfect 
a  shape  and  condition  as  would  be  desirable  for  the  inter- 
est of  defendant,  so  as  to  make  him  the  unqualified  pledgee 
Vol.  XXXI.—  44 
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of  said  bank  stock,  and  infonning  defendant  that  to  make 
said  pledge  secure  and  reliable,  its  transfer  on  the  books 
of  said  bank,  as  said  pledge,  would  be  desirable,  if.  not 
necessary,  induced  defendant  to  Burwnder  said  agreement 
and  pledge  as  shown  by  ^^  Exhibit  A,"  and  thereupon  exe- 
cuted to  defendant,  instead  thereof^  a  new  mortgage  or 
pledge  thereof,  a  copy  of  which  is  hereto  attached,  marked 
^^  Exhibit  B,"  and  made  part  hereof.  And  he  shows  that 
in  the  execution  of  said  agreement  it  was  fully  and  ex- 
plicitly understood  between  paid  Love  and  this  defendant, 
that  the  defendant  under  said  agreement  continued  to 
hold  said  stock  only  as  the  pledgee  or  mortgagee  thereof, 
and  not  otherwise ;  that  in  no  intendment  was  he  to  be 
held  or  construed  as  a  purchaser  or  owner  thereof  or  as  a 
shareholder  of  said  banking  association ;  that  in  all  said 
matters  this  defendant  acted  imder  and  relied  upon  the  rep- 
resentation of  the  said  Love ;  that  the  defendant  was  ignorant 
of  and  unskilled  in  transactions  of  this  nature,  and  know- 
ing said  Love  to  be  the  president  of  said  bank,  constant 
in  his  attendance  thereon,  and  fuUy  qualified  by  experi- 
ence as  a  banker,  trusted  implicitly  to  the  representation 
by  him  then  and  there  made,  as  to  the  nature  and  effect 
of  said  written  agreement;  and  he  ayers  and  is  «»dy  to 
show  that  i^  by  any  construction  or  intendment  of  law,  the 
said  instrument,  or  any  part  of  the  same,  shall  seem  to  hold 
this  defendant  to  be  a  purchaser,  and  not  a  mortgagee,  of 
said  stock,  then  said  instrument  so  ^  set  forth,  whidi  was 
then  and  there  writiiten  by  the  said  Love,  was  either  false 
or  fraudulently  so  written,  or  so  done  by  mistake,  as  the 
whole  tenor  and  purport  of  said  agreement  fully  shows, 
and,  therefore,  should  be  corrected  and  reformed  so  as  to 
correctly  agree  with  the  intention  of  the  defendant  and 
the  representations  and  agreements  of  said  Love,  as  made 
at  the  time,  and  with  the  evident  purport  and  intention  of 
said  instrument  taken  as  a  whole. 
And  defendant  further  shows  that  he  has  no  knowledge 
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or  infomuition  as  to  the  stock  books  of  said  banking  asso- 
dation,  nor  of  any  entries  therein  contained,  never  having 
seen  the  same,  that  if  so  be  the  same  contains  the  said  en- 
tries  as  set  out  in  the  petition,  *  #  #  * 
which  he  neither  admitjp  nor  denies,  but  calls  for  proof  of 
the  same,  the  said  entries  are  untrae  and  false  and  fraudn- 
l^itlj  made,  and  without  the  knowledge  of  this  defendant, 
and  that  this  defendant  is  not  bound  nor  concluded 
thereby ;  for  he  shows  that  by  section  40  of  the  said  cur- 
rency act,  the  said  president  .and  cashier  of  said  banking 
association  were  required  to  keep  a  full  and  correot  list  of 
the  names  and  residences  of  the  shareholders  of  said  bank- 
ing association,  and  to  forward  to  the  comptroller  of  the 
currency,  semi-annually,  a  copy  of  said  list,  verified  by  the 
oath  of  said  president  or  cadiier ;  that  the  said  list,  if  ex- 
hibited in  court  by  said  treasurer,  will  show  the  said  Love 
to  be  the  actual  shareholder  and  owner  of  the  said  fifty 
shares  of  stock,  provided  said  list  shall  have  been  correctly 
kept,  and  in  no  event  is  this  defendant  to  be  held  liable 
for  the  malfeasance  (if  any)  of  the  said  president  or  cashier 
touching  said  list ;  that  the  books  of  said  bank  should  have 
shown  (according  to  the  intent  and  purport  of  said  agree- 
ment) that  the  transfer  made  by  said  Love  to  defendant 
was  made  by  way  of  mortgage  or  pledge,  and  not  of  sale." 
The  answer  further  alleges  that  by  the  t^ms  of  said 
agreement  it  was  to  terminate  on  the  15th  day  of  August, 
1867 ;  that  defendant  was  induced  by  said  Love  to  extend 
the  time  until  the  15th  day  of  February,  1868 ;  that  he 
went  to  the  city  of  Keokuk,  on  the  14th  of  February,  for 
the  purpose  of  carrying  into  effect  Hie  said  agreement  for 
surrendering  said  pledge  of  stock  and  receiving  the  said 
bonds ;  that  on  the  15th  day  of  February  he  learned  that 
the  said  Love  had,  on  the  morning  of  that  day,  suddenly 
started  for  the  east,  before  banking  hours ;  that  Love  re- 
mained absent  until  the  21st  of  February,  1868,  and  that 
immediately  upon  his  return  the  said  bank  suspended,  and 
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never  afterward  opened  its  doors  for  the  transaction  of, 
business ;  and  tliat  Love  has  been,  on  his  own  motion,  de- 
clared a  bankrupt.  The  defendant  prays  that  the  cause 
may  be  transferred  to  the  equity  side  of  the  court,  that  a 
decree  may  be  entered  reforming  said  contitu^t,  as  set  out 
in  exhibit  ^^  B,"  so  that  the  same  may  be  conformable  to 
the  real  intent  and  purpose  of  the  parties,  and  that,  so  &t 
as  it  has  been  fraudulently  drawn,  the  same  may  be  set 
aside,  etc. 

Exhibit  "A,"  referred  to  in  the  answer,  is  as  follows: 
"  First  National  Bank  of  Keokuk,  Iowa,  No.  46,  fifty 
shares.  Be  it  known  that  H.  K.  Love  is  the  proprietor  of 
fifty  shai*es  of  the  capital  stock  of  the  First  National  Bank 
of  Keokuk,  on  which  $100  per  share  have  been  paid,  and 
which  is  transferable  only  on  the  books  of  the  association 
by  him  or  his  attorney,  on  surrender  of  this  certificate : 

"  Kbokuk,  Jime  21, 1865. 
"  H.  K.  Love,  President. 

"  Joel  "Walker  has  de^sited  with  me  $2,000  in  United 
States  10-40  bonds,  and  $3,000  in  United  States  7-30 
bonds,  with  semi-annual  coupons  attached,  which  I  agree 
to  return  to  him  or  his  order  on  the  15th  day  of .  August, 
1867.  For  the  use  of  said  bonds,  I  agree  to  collect  the 
interest  and  pay  over  to  said  Walker  without  charge.  As 
security  for  the  safe  return  of  said  bonds,  I  have  placed  in 
the  hands  of  said  Walker  share  No.  46,  of  the  First  National 
bank  of  Keokuk,  Iowa,  calling  for  fifty  shares  of  the  stock 
of  said  bank,  whi6h  is  to  be  returned  to  me  with  this  cer- 
tificate, when  the  above  United  States  bonds  will  be 
returned  to  him,  "  H.  K.  Love. 

"  Kboktjk,  June  21, 1865.''' 

The  following  is  exhibit  "  Bj"  referred  to  in  the  answer : 

"  This  agreement  between  Joel  Walker  and  H.  K.  Love, 

witnesseth :  That  the  said  Walker  has  this  day  purchased 
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of  the  said  Love  fifty  shares  of  the  First  Kational  Bank  of 
Keokuk,  for  which  he  has  paid  the  said  Love  in  United 
States  10-40  bonds,  $2,000,  and  7-30  bonds,  $8,000,  the 
said  stock  will  appear  upon  the  books  of  said  bank  and 
certificate  No.  46,  in  the  name  of  said  "Walker,  for  fifty 
shares,  amounting  to  $5,000. 

"Now,  therefore,  said  H.  K.  Love  hereby  agrees  to 
guaranty  to  said  Walker  semi-annual  dividends  upon  said 
bank  stock,  at  the  rate  of  7.30  per  cent  per  annum  in  cur- 
rency on  $3,000,  and  5  per  cent  per  annum  in  specie  on 
$2,000,  free  from  all  taxes,  said  dividends  to  be  due  and 
payable  to  said  Walker  on  the  15th  of  August  and  15th 
of  February  each  year.  And  in  consideration  of  said 
guaranty  the  said  Love  is  to  have  and  receive  all  said  bank 
stock  has  made,  or  may  hereafter  make,  over  and  above 
7.30  per  cent,  and  5  per  cent  per  annum,  as  above  specified. 
And  said  Walker  hereby  assigns  to  said  Love  all  the  earn- 
ings of  said  bank  stock  over  and  above  7.30  per  cent  and 
5  per  cent  per  annum,  as  aforesaid.  And  said  bank  is 
hereby  authorized  and  directed  to  pay  over  the  same  to 
said  Love  or  his  order. 

"  This  agreement,  unless  extended  by  mutual  consent, 
will  terminate  on  the  15 tb  day  of  August,  1867,  at  which 
time  said  Walker  is  to  make  over  and  transfer  to  said 
Love  tlie  certificate  No.  46,  calling  for  fifty  shares  of  stock 
of  the  First  National  Bank  of  Eeokuk,  and  said  Love  is  to 
return  to  him  in  full  payment  for  the  same  $2,000  in  U. 
S.  10-40  bonds,  and  $3,000  in  U.  S.  7-30  bonds ;  where- 
upon the  certificate  No.  46,  abovef  referred  to,  will  be  the 
property  of  said  Love,  and  the  stock  will  be  transferred 
upon  the  books  of  said  bank  to  him.  Witness  our  hands 
this  24tli  day  of  May,  1866.  "  Joel  Walker, 

"  H.  K.  Love." 

«  *  #  #  The  time  on  the  within  contract  is  extended 
to  February  15, 1868,  at  which  time  the  whole  $5,000  is 
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to  be  paid  (withont  notice)  in  5-20  bonds,  and  interest  at 
the  rate  of  7.30  in  cnrr^icy  per  annum. 
A'ugwt  14, 1867.  "  EL  K.  Love, 

"  Joel  Walkee." 

A  general  demurrer  to  this  answer,  upon  the  ground  of 
want  of  equity,  was  sustained,  and  defendant  appeals. 

n.  n.  Trimble  for  the  appellant. 

R.  P.  Lofwe  for  the  appellee. 

Whether  defendant  held  the  stock  as  vendee  or  as  mort- 
gagee, he  is  alike  liable  as  a  stockholder  to  the  creditors  q& 
the  bank.  This  has  been  repeatedly  held  bj  a  number  of 
courts,  and  it  cannot  be  ascertained  by  much  researdi  that 
any  court  has  decided  otherwise.  In  the  authorities  to 
which  Ijrefer,  the  general  doctrine  on  this  subject  will  be 
found  to  be  as  follows : 

That  in  determining  who  are  stockholders  in  a  banking 
association,  the  courts  will  not  look  beyond  the  legal  title. 

A  person  to  whom  stock  is  transferred  on  the  books  of 
the  company,  and  who,  upon  such  books,  appears  to  be  the 
legal  owner,  is  liable  to  creditors  though  it -was  transferred 
to,  and  held  by  him,  as  collateral  security  for  a  debt. 
Boaevelt  v,  Brown^  1  Kern.  148;  AdderVy  v.  Storm^  6 
Hill,  624. 

A  person  making  the  tr^sfer  is  not  the  equitable  owner 
in  any  case  of  an  hypothecation.  He  may  have  an  equi- 
table interest,  but  is  not,  in  any  proper  sense,  an  owner,  for 
he  can  neither  receive  the  dividends,  vote  upon  the  stock, 
nor  com{)el  a  transfer  to  himself  while  the  debt  remains 
unpaid.  He  haapredady  the  same  interest  which  thepttr- 
chaser  of  stoch  under  am,  executory  contractj  toithoni  a 
transfer  J  cmd  before  pcm/ing  the  purchase  price^  wovJd  ha/w^ 
and  no  one  would  consider  such  a  purchaser  an  owner,  in 
any  sense,  or  that  he  could  be  assessed  as  a  stockholder. 
MaUm^  of  the  Empi/re  City  Bank,  18  K  T.  199. 
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Again,  persons  to  whom  stock  has  been  transferred  by 
way  of  an  hypothecation  for  debts,  and  in  whose  names  it 
stands  at  the  time  of  de&ult,  are  stockholders,  and  as  such 
are  liable  to  an  eqnal  additional  amonnt  for  the  outstand- 
ing debts  of  the  bank.  18  N.  Y.  199 ;  Sta/nley  y.  Stcmley^ 
18  Shep.  191. 

Again,  it  was  held  that  those  who  hold  stock  as  collat- 
eral security,  or  those  who  hold  it  in  trust,  whether  the 
trust  does  or  does  not  appear  on  the  books  of  the  bank,  are 
liable  for  the  payment  of  debts  and  the  redemption  of  un- 
paid bills,  etc.  Cream  v.  Bdbcockj  10  Mete  625 ;  Orew 
V.  Breedj  id.  569. 

Once,  again,  in  case  of  collateral  security,  the  pledgor 
has  no  disposing  or  controlling  power,  cannot  chose  direct- 
ors, cannot  be  a  directed*,  cannot  be  said  to  have  an  interest 
in  the  stock,  but  only  a  right,  on  certain  terms,  to  acquire 
8U(di  an  interest.    10  Mete.  545,  646. 

The  defendant,  in  his  answer  or  cross  bill,  alleges,  among 
other  things,  that  Lore,  as  president  of  the  bank,  effected 
a  loan  of  his  bonds  for  the  benefit  of  the  bank,  as  well  as 
himself,  etc  If  this  was  so,  it  would  not  benefit  the 
defendant  in  the  least.  His  liability  as  a  stockholder  would 
be  just  the  same.  The  creditor  has  a  right  to  look  to  the 
legal  ownership  of  the  stock.  This  very  point  was  dis- 
tinctly ruled  in  the  case  of  The  Empire  City  Banh^  18  N. 
Y.  199,  m/npra.  The  court  is  particularly  requested  to 
examine  this  case. 

He  also  charges  that  Love,  in  making  this  arrangement 
with  him  for  the  bonds,  knew  the  bank  was  unsound  and 
practiced  a  firaud  upon  him.  This  can  no  more  be  set  up 
as  a  defense  in  this  action,  than  fraud  in  the  obtaining  of  a 
note  can  be-  in  the  hands  of  an  innocent  holder  thereofi 
So  it  has  been  held  that  a  stockholder  in  a  banking  company 
cannot  set  up  as  an  answer,  that  be  was  induced  to  become 
a  shareholder  by  the  fraudulent  misrepresentations  of  the 
directors  as  to  the  financial  condition  of  the  company,  and 
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that  he  repudiated  his  oontract  as  soon  as  he  became  aware 
of  the  fraud.  Pcywers  v.  Ha/rding^  37  Eng.  Law  &  Eq. 
451 ;  Morris  v.  Royal  British  JSanky  id.  376 ;  Daniel  v. 
Royal  British  Banky  38  id.  559 ;  Henderson  y.  Royal 
British  Ba/nky  id.  86. 

Also,  in  the  case  of  Kdsal  v.  Marshall^  1  C.  B.  (N.  S.) 
241,  it  is  said,  and  so  ruled,  that  it  is  no  answer  to  a 
rule  for  an  execiition  against  a  stockholder  in  a  joint-stock 
banking  company,  that  the  party  against  whom  the  execu- 
tion  is  sought  was  induced  to  become  a  shareholder  by  the 
false  and  fraudulent  representations  of  the  directors  as  to 
the  solvency  of  the  association.    19  U.  S.  Aji.  Digest,  §  52, 

p.  100. 

* 

Day,  Ch.  J.  —  In  section  12  of  tfie  act  to  provide  a  na- 
tional currency,  ^^  it  is  enacted  that  the  capital  stock  of 
L  National  ^^7  association  formed  under  the  act  shall  be 
Sy'of^har?'^  deemed  personal  property,  and  transferable 
holders.  ^^  ^^i^  books  of  the  associatiou  in  such  man- 
ner as  may  be  prescribed  in  the  by-laws  or  articles  of  the 
association;  and  that  every  person  becoming  a  share- 
holder by  such  transfer  shall,  in  proportion  to  his  shares, 
succeed  to  all  the  rights  and  liabilities  of  the  prior  holder 
of  such  shares ;  and  that  the  shareholders  of  each  associa- 
tion formed  under  the  provisions  of  the  act  shall  be  held 
individually  responsible  for  all  contracts,  debts,  and  en- 
gagements of  such  association  to  the  extent  of  the  amount 
of  their  stock  therein  at  the  par  value  thereof,  in  addition 
to  the  amount  invested  in  such  shares." 

The  petition  avers  ^^  that  at  the  time  said  bank  closed 
its  doors  and  refused  to  pay  its  liabilities,  the  defendant, 
Joel  Walker,  was  the  transferee  of  H.  K.  Love,  and  owner 
of  fifty  shares  of  stock  of  $100  each  in  said  bank,  *  * 
as  will  fully  appear  from,  the  stock  books  in  said  bank." 
A  careful  scrutiny  of  the  answer  of  defendant  shows  that 
he  does  not  deny  the  allegation  that  he  is  the  transferee 
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upon  the  books  of  the  bank  of  H.  K.  Love.  In  one  parar 
graph  of  the  answer  he  ^^  denies  that  at  the  time  the  said 
banking  associatian  dosed  its  door  and  fSEiiled  to  redeem 
its  dicolation  and  pay  its  liabilities,  that  the  8<dd  Jod 
Walker  iecame  the  oioner  (as  the  transferee  of  H.  E.  Love, 
or  otherwise)  of  fifty  shares  of  stock  of  $100  each  in  said 
bank."  The  statement  in  the  petition  that  Joel  Walker 
"tow  the  oioner  of  ffty  ehwreB  of  9toch ''  is  the  mere  legal 
conclusion  of  the  pleader,  from  the  averment  of  the  &ct 
that  he  was  the  transferee  of  H.  K.  Love.  This  conda- 
sion  of  law,  but  not  the  averment  of  &ct,  the  defendant 
denies. 

The  agreement  referred  to  in  the  answer  as  exhibit  ^^  B  " 
states,  ^^  that  the  said  Walker  has  this  ^j  pwrchased  of  the 
said  Love  fifty  shares  of  the  First  Kational  Bank  of  Keo- 
kok,"  and  stipulates  that  '^thesaid  stock  vnUofppeofirwpon, 
the  hooks  of  scdd  hank  and  oert^ficate  No.  4A^mihe  name 
of  Mid  Walker  for  ^ty  ehareSy  amotmtmg  to  $6,000." 

It  is  qnite  apparent  from  the  entire  answer  that  the  &ct 
of  transfer  is  conceded,  and  that  the  defendant  relies  foi 
immimity  upon  the  fact  that  the  transfer  was  made  as 
security  to  defendant  for  a  loan  to  H.  K.  Love.  The  ques- 
tion thus  presented  upon  the  record,  though  a  new  one 
here,  has  been  the  subject  of  judicial  determination  in 
some  of  the  sister  States.  In  tiie  case  of  Oreese  et  al.  v. 
Bdhoock  et  a2.,  10  Mete.  525,  it  was  held,  under  a  statute 
containing  provisions  as  to  the  liability  of  a  shareholder, 
substantially  the  same  as  those  of  the  one  under  consider- 
ation, that  the  holder  of  stock  at  the  time  of  the  dissolu- 
tion of  the  charter,  although  he  held  the  shares  as  collat- 
eral security,  or  as  trustee  for  other  persons,  was  individu- 
ally responsible  for  the  debt  of  the  corporation.  This 
doctrine  was  re-affirmed  in  the  same  court  in  the  case  of 
Orew  Vi  Breed  et  aZ.,  10  Mete.  669,  in  which  it  was  held, 
that  those  who  hold  stock  as  collateral  security,  and  those 
who  hold  it  in  trust,  whether  the  trust  does  or  does  not 
V0L.XXXL— 46 
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appear  on  the  books  of  the  bank,  are  liable  for  the  payment 
and  redemption  of  unpaid  bills. 

In  Adderhj  v.  Storm,  6  Hill,  624,  it  was  held,  that  the 
transferee  of  shares  of  stock,  as  collateral  security,  was  liable 
for  a  debt  of  the  corporation  contracted  after  the  debt,  as 
security  for  whidi  the  transfer  was  made,  had  been  paid, 
and  after  a  power  of  attorney  had  been  given  to  make  a 
re-transfer,  but  before  such  re-transfer  was  executed.  In 
HooeeveU  v.  Brovmy  1  Kern.  148,  the  case  of  Adderly  v. 
Storm  was  cited  and  approved,  and  the  liability  of  the  holder 
of  stock  as  oollata^l  security  re-affirmed. 

In  the  matter  of  The  Empire  OUy  Ba/nk^  18  N.  Y.  199, 
the  same  doctrine  was  announced.  We  have  been  referred 
to  lio  adjudication  at  variance  with  these  cases. 

Counsel  for  appellant  concede  their  correctness,  but  claim 
that  they  are  not  applicable  to  this  case.  We  are  unable 
to  distinguish  them  in  principle  from  the  case  under 
consideration.  In  Crees  et  al,  v.  Bdbcock  et  al.  Sk  plea  and 
answer  strikingly  similar  to  the  answer  in  this  case  were 
held  to  constitute  no  defense.  The  doctrine  of  these  casea 
will  doubtless  work  a  hardship  in  some  instances  j  yet  this 
hardship  i&  j[>artumlar  while  Uiat  of  the  converse  doctrine 
would  be  genercH.  As  was  said  in  Adderly  v.  Stormy  "  if 
we  depart  from  the  terms  of  the  law,  and  inquire  into  the 
equities  which  may  exist  between  the  stockholder  and  some 
third  person,  it  cannot  fiul  to  embarrass  creditors  in  seek- 
ing a  remedy  for  the  wrongs  which  may  be  done  by  the 
corporation.  K  creditors  must  look  beyond  the  legal  title^ 
they  can  never  know  against  whom  to  proceed.'' 

It  is  urged  that  the  defendant  should  be  exonerated  in 
consequence  of  the  fraud  of  Love. 

No  such  allegation  of  fraud  is  contained  in  the  answer, 

as  will  enable  the  defendant  to  rely  uponit  as  a  substantivo 

t,  PiiBADiHo :  ground  of  defense.     The  answer  alleges  ia 

''■"*•  general  terms  that  "if  by  any  construction  or 

intendment  of  law  the  said  instrument  shall  seem  to  hold 
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this  defendant  to  be  a  purchaser  and  not  a  mortgagee  of 
said  stock,  then  said^  instrnment,  so  set  forth,  which  was  then 
and  there  written  by  said  Love,  was  either  &lse  and  fraud- 
nlentlj  so  written  or  so  done  by  mistake."  The  answer 
does  not  state  that  any  provision  has  been  firaudnlently  in- 
corporated into  or  omitted  from  said  contract  The  aver- , 
ment  is  simidy  that,  if  certain  legal  consequences  flow  from 
the  agreement,  the  agreement  was  by  fraud  or  mistake  so 
written  as  to  admit  of  these  consequences.  The  agreement 
is  signed  by  defendant.  It  is  not  averred  that  he  was  not 
fully  advised  of  its  entire  contents  at  the  time  of  signing 
it,  nor  that  he  supposed  it  contained  any  provision  variant 
in  any  respect  fit>m  what  its  terms  now  import.  That  he 
was  mistaken  as  to  its  legal  effect  may  well  be  admitted. 
And  that  Love  was  aware  of  such  legal  effect,  and  failed  to 
disclose  the  same  to  defendant,  may  also  be  conceded.  But 
this  mistake  and  this  concealment  of  matter  of  law  afford 
the  defendant  no  ground  of  relief.  Ignora/nMa  legia  no- 
tnmem  excumU.  In  order  to  admit  evidence  of  fraud  there 
should,  under  our  ^sttm  of  pleadings,  be  at  least  a  general 
statement  of  the  fSstcts  constituting  the  fraud. 

The  averment  in  the  answer,  that  if  the  stock  books  of 
the  association  contain  the  entries  set  out  in  the  petition, 
the  said  entries  are  untrue  and  fraudulently  made,  is  neu- 
tralized and  avoided  by  the  stipulation  in  the  agreement,  * 
made  part  of  the  answer,  and  marked  exhibit  ^^  B,"  that 
the  said  stock  shall  appear  on  the  books  of  the  bank  in 
the  name  of  said  Walker. 

Our  attention  has  been  directed  to  section  40  of  the 
currency  act,  whidi  provides ;  "  That  the  president  and 
cashier  of  every  such  association  shall  cause  to  be  kept  at 
all  times  a  full  and  correct  list  of  the  names  and  residences 
of  all  the  shareholders  in  the  association  and  the  number 
of  shares  held  by  each,  in  the  office  where  its  business  is 
transacted ;  and  such  list  shall  be  subject  to  the  inspection 
of  all  the  shareholders  and  creditors  of  the  association, 
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and  the  officers  aothorized  to  asBess  taxes  under  State 
anthority,  daring  bnsineBS  honrs  of  each  .day  in  which  bnsi- 
ness  may  be  legally  transacted,  and  a  copy  of  sneh  list,  on 
the  first  Monday  in  July  in  each  year,  verified  by  the  oath 
of  sach  president  or  cashier,  shall  be  transmitted  to  the 
comptroller  of  the  corremgr." 

We  do  not  believe  the  provisions  of  this  section  a£fect 
the  question  of  the  defendant's  liability.  The  evident  pur- 
pose of  this  section  is  to  famish  persons  interested  fifunlities 
for  determining  who  are  shareholders.  A  £ulare  upon  the 
part  of  the  officers  of  the  bank  to  comply  with  it  surely 
would  not  exonerate  from  liability  persons  otiierwise  charge- 
able as  shareholders.  If  so,  throu^  the  mere  misfeasance 
or  malfeasance  of  the  president  and  cashier,  parties  might 
reap  all  the  benefits  without  being  chargeable  with  any  of 
the  burdens  of  the  association. 

In  our  opinion  the  demurrer  was  properly  sustained. 

Affirmed. 


Ths  Cmr  of  BuBUNorcnr  v.  Gilbert. 

'1.  Mnnkipal  oofposatioiii  ncPBOVBifENT  of  stbebts:  bstoffkl. 
Where  a  ^t j  charter  provided  that  the  coondlB  shonld  hare  power 
to  cause  to  he  opened,  paved,  and  improred  anj  street  or  alley  on 
the  petition  of  not  less  than  two-thirds  of  the  ahntting  owners,  it 
was  hM,  that  a  person  who  joined  in  such  petition  was  therehy . 
estopped  from  afterward  claiming  that  the  assessment  of  a  tax  for 
the  improvement  petitioned  for  was  unauthorized  and  illegal  on  the 
ground  that  two-thirds  of  the  ahutting  owners  did  not  join  in  the 
petition.  VHiile  those  who  did  not  join  in  the  petition  might  not 
he  hound,  those  who  did  are. 

2,' mSTAKB  IN  BUBVBT  A2n>  OIUnB  LINXS .*   XFFBCT  OH  FBimOV- 

ER8.  Where  property  owners  petitioned  for  the  grading  of  a  street^ 
stating  in  their  petition  the  initial  point,  ascent,  grade  line,  and 
point  where  it  would  strike  the  surface,  and  these  were  incorporated 
into  the  ordinances  authorizing  the  improvement,  it  was  held,  that 


JUNE  TEEM,  1871.  357 

The  dij  of  Burlington  y.  Gilbert. 

the  surf  aoe  point  mentioned  in  tiie  petition  and  ordinance  bein^ 
merely  matter  of  deecription,  was  controlled  hj  tke  other  calls  of 
the  ordinance  respecting  the  initial  point,  ascent,  and  grade  line, 
and  that  a  mistake  on  the  part  of  the  petitioners  as  to  the  point  on 
the  surface  where  the  grade  line  would  terminate,  and  the  conse- 
quent cutting  of  the  street  to  a  greater  depth  than  was  desired  or 
beneficial  to  them  as  property  owners,  would  not  affect  the  legality 
of  the  improvement,  nor  give  such  owners  any  right  of  action  for 
damages  against  the  city,  though  such  mistake  as  to  the  point  where 
the  grade  line  would  terminate  on  the  surface  was  made  by  the 
petitioners  in  consequence  of  an  erroneous  survey  and  plat  on  file 
in  the  office  of  the  city  engineer. 

8. aaTABLISHMKNT    AKD    CHAHOB    OF   GRADBS.      A   dty   having 

power  to  establish  and  change  the  grade  of  its  streets  is  hot  liable 
for  consequential  iiyuries  to  property  resulting  therefrom,  where 
ordinary  care  and  skill  are  exercised.  Where  the  statute  gives 
damages  resulting  from  change  of  grade,  they  must  be  ascertained 
strictly  in  the  manner  provided  thereby. 

Ajfpeal  fram  Dea  JIfainea  District  CowrU 
Satubdat,  Apbil  22. 

Thb  plaintiff  brought  this  suit  in  eqnitj  to  recover  of 
defendant  a  special  tax  levied  upon  his  lots  in  ^^  Peasley's 
Addition  to  the  dly  of  Burlington/'  to  pay  for  m^u^ulamiz- 
ing  the  ^street  in  front  of  said  lots,  and  to  make  the  tax 
levied  a  lien  upon  the  lots.  The  appellant  defended  the* 
action  on  several  grounds,  and  also  claimed  damages  by 
way  <rf  coimterdaim  «w  injnriefl  to  hiB  property  by  reaaoii 
of  the  grading  of  the  street.  The  cause  was  tried  by  the 
court  according  to  the  second  method^  who  made  the  fol- 
lowing findings : 

'^The  defimdant,  W.  D.  Gilbert,  is,  and  was  at  the  dates 
hereinafter  mentioned,  the  owner,  in  fee  simple,  of  the 
north  half  of  lot  29  and  lots  80,  81, 32  and  38,  in  Peadey's 
Aiklition,  within  the  corporation  limits  of  said  dty,  and 
abutting  on  the  north  side  of  Jeffiarson  street" 

March  19th,  1866,  certain  of  the  dtizens  of  the  city. 
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including  the  defendant,  presented  to  the  dty  conncil  a 
petition  as  follows,  to  wit : 

*^  To  the  JETonorabley  The  OUy  Council  of  the  City  qf 
BurUngton: 

^^  Your  petitioners  most  respectfolly  state  that  they  are 
citizens  and  property  holders  in  said  city ;  that  they  own 
real  estate  which  will  be  valuably  affected  by  the  final 
settlement  of  the  grade  of  Jefferson  street ;  that  the  present 
established  grade  is  not  satisfisictory  for  many  reasons, 
among  which  we  will  mention : 

"  1.  The  same  is  too  level  between  Fourth  street  and 
the  railroad  crossing  to  drain  the  water  &lling  and  flowing 
upon  it. 

^^2.  The  grade  in  the  vidnify  of  the  intersection  of 
Boundary  street  ie  entirely  too  high,  being  abont  (9)  nine 
feet  ascent  to  the  100-  feet,  betwe^i  Washington  and 
Jefferson  streets. 

''  In  consideration  of  the  premises,  we,  your  petitioners, 
pray  your  body  to  make  a  change  of  the  grade  of  said  street 
between  the  west  side  of  Fourth  street  and  such  point  fur- 
ther west  in  said  street  as  may  meet  your  approbation,  and 
we  suggest  the  following  for  your  consideration,  viz. :  Oom- 
mencing  at  the  present  grade  cm.  the  west  side  of  Fourth 
street,  thence  with  a  descending  grade  of  (1)  one  foot  4 
inches  to  the  100  feet  to  .the  west  side  of  Seventh  street^  a 
distance  of  990  feet,  thence  with  an  ascending  grade  of  9 
inches  to  the  100  feet,  to  the  present  railroad  track  where 
it  crosses  said  street,  thence  ascending  with  a  grade  of 
4  2-10  feet  to  the  100  feet  to  the  center  of  Boundaiy  street, 
thence  ascending  with  the  grade  of  8  feet  to  the  100  feet 
for  a  distance  of  880  feet,  where  it  will  strike  the  sui&oe 
of  the  earth  as  proposed. 

^^  And  in  consideration  of  the  re-establishment  of  said 
grade,  we  hereby  waive,  release  and  relinquish  any  and 
all  claims  for  damages  arising  to  us,  in  any  manner,  by 
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roaeon  of  injury  to  our  property  by  the  change  of  said 
grade.  Attached  hereto  is  a  plat  of  our  said  property, 
which,  together  with  our  signatures,  will  indicate  the  prop- 
erty belonging  to  each  of  your  petitioners. 

^^^  And  when  the  grade  has  been  re-established,  as  prayed 
for  above,  your  petitioners  pray  you  to  proceed  and  im- 
prove said  street  by  filling,  grading,  guttering  and  macad- 
amizing, commencing  at  the  west  side  of  Fourth  street, 
and  thence  west  to  the  point  where  the  grade  to  be  estab- 
lished will  strike  the  sm&ce  of  the  earth ;  the  cost  and 
expenses  thereof,  except  the  filling  and  grading,  which  are 
to  be  paid  by  the  city,  to  be  collected  as  a  special  tax,  and 
in  the  manner  provided  by  ordinance. 

"  Signed  by  W.  D.  Gilbert  and  forty-eight  others." 

Said  petition  was  referred  by  the  council  to  the  internal 
improvement  committee,  to  ascertain  whether  the  same 
was  in  conformity  to  the  charter  and  ordinances  of  the 
city. 

And  March  26, 1866,  a  report  of  the  city  solicitor  was 
submitted  that  the  petition  was  not  signed  by  a  sufficient 
number  of  citizens,  but  it  would  not  affect  the  right  of  the 
city  to  change  the  grade.  The  petition  was  taken  by  the 
citizens  and  additional  signers  procured,  and  April  2, 1866, 
again  presented  to  the  council  and  action  taken  thereon, 
and  the  prayer  of  the  petitioners  granted ;  and  in  accord- 
ance therewith,  on  the  same  day,  the  following  ordinance 
was  adopted. 

^^  An  ordinance  to  re-establish  the  grade  of  Jefferson 
street  west  of  Fourth  street. 

*'  Section  1.  £e  it  ordamed  hy  the  (Aty  cotrncU  of  the 
eiiy  of  JBurlingtony  Iowa  :  That  the  grade  df  Jefferson 
street,  on  the  west  side  of  Fourth  street,  and  thence  west- 
ward to  a  point  hereinafter  set  forth,  be  changed  and  re- 
established as  follows,  tQ  wit :  Commencing  at  the  present 
grade  of  Jefferson  street,  on  the  west  side  of  Fourth  street, 
thence  with  a  descending  grade  of  1  foot  4  inches  to  the 
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100  feet,  to  the  west  side  of  Seventh  street,  a  distance  of 
990  feet,  thoioe  with  an  ascending  grade  of  9  inches  to 
the  100  feet,  to  the  present  raUroad  track,  where  it  crosses 
said  Jefferson  street,  thence  with  an  ascending  grade  of  4 
3-10  feet  to  the  100  feet,  to  the  center  of  Boundary  street, 
thence  ascending  with  a  grade  of  8  feet  to  the  100  feet,  a 
distance  of  880  feet,  where  it  will  strike  the  snr&ce  of  die 
earth. 

^^Ssa  2.  Be  it  ordained  that  notice  of  the  re-establish- 
ment of  said  grade  in  writing  be  given  to  all  property 
owners  who  did  not  petition  for  such  grade,  and  that  they 
be  required  to  file  their  claims  for  damages  with  the  re- 
corder within  thirty  dayi^  or  be  forever  barred. 

^^  Sso.  3.  Be  it  fbrther  ordained  that  all  ordinances  and 
parts  of  ordinances,  in  conflict  herewith,  be  and  the  same 
are  hereby  rq;>ealed«  ^  ^^  J.  L.  Cobse,  Mayor  J^ 

"J.  S.  Hallidat,  Oify  HeoarderJ^ 

«  Adopted  April  2, 1866.^ 

Two-thirds  of  the  owners  of  lots  and  parts  of  lots  abut- 
ting on  that  portion  of  the  street  of  which  the  grade  was 
changed,  and  which  the  council  resolved  to  improve,  signed 
said  petition,  also  two-thirds  of  such  owners  on  each  square, 
except  Peasley's  Addition,  which  is  not  divided  into  squares 
or  blocks.  In  this  there  were  twenty-nine  owners,  counting 
the  Thul  estate,  to  which  certain  lots  belonged  as  one 
(said  lots  were  under  the  control  of  an  executor,  by  virtue 
of  a  wiU ;  said  executor,  however,  did  not  sign  said  peti- 
tion). Oounting  the  heirs  of  said  estate,  there  were  thirty- 
eight  of  these  owners ;  only  eighteen  signed  the  petition. 
In  pursuance  of  the  foregoing  action  of  the  council,  the  inter- 
nal improTiement  committee  proceeded  to  receive  Inds  for 
the  work,  and  April  16, 1866,  submitted  the  bids  to  the 
council,  and  May  7,  1866,  the  mayor  entered  into  a 
contract  with  one  Mclnemay,  for  the  work  to  be  per- 
formed under  the  directions  of  the  internal  improvement 
committee  and  the  city  engineer,  and  the  work  was  com* 
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menoed.  After  a  smrey  was  made  by  the  city  engineer, 
beginning  at  the  initial  point,  and  being  controlled  by  the 
ascent  prescribed  in  said  ordinance  No.  55,  and  while  the 
work  of  excavation  was  in  progress,  in  accordance  with 
said  survey,  it  was  ascertained  that  the  grade  line  would 
not  strike  tiie  snrfSEUse  at  the  point  designated  in  said  peti- 
tion and  ordinance,  to  wit :  880  feet  west  of  the  oent^  of 
Bonndary  street,  bnt  about  200  feet  further  up  the  hill, 
and  instead  of  making  a  cut  in  front  of  defendant's  house, 
situated  on  the  line  between  said  lots  31  and  82  of  about  8 
feet,  as  anticipated  when  the  petition  was  presented  and 
ordinance  passed,  the  cut  would  be  there  21^  feet.  Where- 
upon the  defendant  and  other  owners  similarly  affected 
jHresented  to  the  council  the  following  remonstrance: 

^  To  the  Honorable  City  CotmoU  of  the  City  of  Bur- 
Ungtonj  Iowa: 

^  Your  petitioners,  the  undersigned  property  owners  on 
West  Jefferson  street,  in  said  dty,  most  respectfully  repre- 
sent that  at  the  time  when  they  asked  to  have  said  street 
improved,  graded,  etc.,  as  it  is  now  being  done,  they  asked 
to  have  said  ascent  8  feet  to  the  100  feet.  They  further 
state  that  their  prayer  at  that  time  was  based  upon  the 
information  which  they  at  that  time  and  since  received 
from  and  representations  made  by  the  dty  engineer,  they, 
your  petitioners,  having  to  rely  solely  in  their  judgment 
and  understanding  of  what  the  then-proposed  grade  would 
be. 

They  further  state  that  if  said  street  had  been  improved 
in  the  manner  as  represented  by  said  engineer,  it  would 
have  been  satisfiBtctoiy  to  all.  But  your  petitioners  now 
find  that  the  engineer  erred  in  his  judgment ;  that  peti- 
tioners, instead  of  having  said  street  improved  so  as  to 
benefit  them,  are  now  being  greatly  damaged  by  the  im- 
provement of  said  street,  the  manner  of  its  improvement 
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being  contrary  to  the  intention,  desire  and  interest  of  the 
petitioners.  They  state  that  they  would  not  heed  a  slight 
error  in  the  judgment  of  said  engineer,  but  the  error  is  of 
such  magnitude,  and  does  so  much  change  the  gradation 
of  said  street,  that  petitioners  are  constrained  to  seek 
relief  from  your  honorable  body. 

We  therefore  ask  that  a  special  committee  be  appointed, 
to  consist  in  part  of  members  of  your  body,  and  in  part  of 
disinterested  citizens  of  our  city,  to  investigate  our  repre- 
sentations herein  made,  and  examine  and  report  upon  the 
expediency  of  changing  the  ascent  of  said  Jefferson  street 
west  of  Boundary  street,  from  8  feet  to  10  feet  to  the  100 
feet,  thereby  redudng  the  cut  now  being  made,  believing 
as  we  do  that  an  ascent  of  ten  feet  will  not  materially 
injure  the  street,  but  will  tend  to  give  the  property  adjoin- 
ing the  said  street  something  near  its  proper  value,  which, 
as  the  street  is  now  being  made,  is  nearly  rendered  worth- 
less. Signed  by  W.  D.  Gilbert  and 'fifteen  others. 
Indorsed  as  follows:  "Eejected  —  Referred  to  special 
committee,  Prugh,  Fredrick  Dickie,  and  Chamberlin. 
Petition  of  G.  J.  Heider  and  others  rejected  on  report  of 
committee,  August  27, 1866.^' 

Said  remonstrance  was  referred  to  a  committee,  and  on 
report  of  the  committee  rej^ted  by  the  counciL 

The  mistake  as  to  where  the  grade  line  of  the  new  grade 
would  strike  the  surfiioe  originated  with  the  citizens,  prior 
to  the  presentation  of  their  petition,  examining  a  profile 
of  the  then  established  grade  on  file  in  the  office  of  the  city 
engineer,  kept  there  by  authority  and  made  by  a  prior  en- 
gineer, wherein  the  point  where  the  grade  line  touched  the 
sur&ce  was  not  correctly  given.  It  does  not  appear  that 
this  mistake  was  ever  before  discovered,  or  that  the  city 
officers  had  any  knowledge  of  it. 

The  work  of  grading,  filling,  macadamizing,  guttering 
and  curbing  was  completed  on  the  portion  of  Jefferson 
street  petitioned  for,  the  engineer  being  governed  by  the 
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initial  point  and  the  ascent  prescribed  in  the  ordinance ; 
and  the  cnt  in  front  of  defendant's  property  was  21^  feet 

And  August  23, 1868,  the  oouncU  ordered  the  engineer 
to  furnish  the  recorder  an  estimate  of  the  cost  of  the  work 
to  enable  him  to  make  the  proper  assessments  against 
the  property  owners  liable.  The  engineer  reported  the 
cost  of  each  kind  of  work  separately,  and  the  recorder, 
under  the  direction  of  the  council,  in  accordance  with  a 
general  ordinance,  assessed  the  cost  of  curbing,  guttering, 
and  macadamizing,  against  the  respective  owners  of  lots 
abutting  thereon,  not  charging  them  with  the  grading  and 
filling  or  with  the  other  work  at  the  intersections  of  cross 
streets  and  alleys,  and  there  was  then  assessed  a£»inst  the 
defendant  Wb  p^Sper  and  due  pix>portion  of  saTLt,  to 
wit :  the  sum  of  $594.94.  Demand  was  properly  made 
upon  defendant  prior  to  the  commencement  of  this  suit 
for  said  tax,  and  he  neglected  and  refused  to  pay  the  same. 

There  was  no  notice  given  defendant,  by  the  city,  of  the 
change  of  gradb,  and  the  defendant  never  filed  or  presented 
any  daim  for  damages  for  sudi  change,  other  than  his 
counterclaim  in  this  action;  and  upon  these,  the  only 
&ct8  proved  in  the  case,  the  court  bases  the  following  con- 
clusions of  law : 

Section  25  of  tiie  act  to  incorporate  and  establish  the 
dty  of  Burlington,  approved  June  10,  1845,  requires  the 
petition  of  only  two-tiiirds  of  tiie  owners  of  property  to  be 
charged  with  the  cost  of  improvement,  to  empower  the 
dty  council  to  levy  and  collect  a  spedal  tax  therefor,  and 
the  said  petition  of  defendant  and  others  was  therefore 
snffid^it  for  that  purpose. 

In  the  construction  of  said  petition  and  ordinances,  the 
initial  point,  ascent  and  grade  line  should  govern,  and  not 
the  surface  line,  when  it  is  inconsistent  with  the  others, 
and  the  dty  was  justified  in  placing  such  a  construction 
upon  them,  and  the  said  grade  was  not  therefore  established, 
nor  the  work  performed,  in  violation  of  said  ordinance  or 
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said  petition,  but  in  accordance  with  them,  and  defendant 
cannot  reoorer  damages  of  the  city  for  such  change  of 
grade,  having  expressly  waived  and  released  them  in  said 
petition,  nor  avoid  the  special  tax  on  the  ground  that  the 
work  on  said  sta'eet  was  in  violation  of  a  city  ordinance,  or 
was  not  the  same  petitioned  for. 

The  mistake  in  said  petition  and  ordinance  as  to  where 
the  grade  line  would  strike  thesurfSetce  being  an  honest  and 
xmintentional  nustake  on  the  part  of  said  citizens  and  the 
city ;  and  the  city  having  in  good  fiuth  entered  into  a  eon- 
tract  for  the  work,  and  work  having  been  performed  sad 
liabilities  incurred,  it  could  not  be  compelled  to  rescind  its 
action,  abandon  the  new  grade  and  work,  or  lose  the  right 
to  levy  the  special  tax,  as  petitioned,  at  least  without  an 
offer  on  the  part  of  the  citizens  aggrieved  to  indemnify  it 
for  any  loss  it  might  sustain  by  reason  of  the  contract  al- 
ready made  or  work  done. 

A  decree  is  therefore  entered  requiring  the  defendant  to 
pay  the  said  tax,  to  wit :  $594.94,  with  interest  thereon  at 
six  per  cent  per  annum,  the  filing  of  petition  and  costs  of 
suit,  and  making  the  same  a  qpecial  lien  on  the  said  lots  of 
defendant  as  prayed,  and  ordering  special  execution,  etc 

From  this  decree  the  defendant  appeals. . 

P.  Senry  SmytAe  and  T.  W.  Ifiewman  f(»r  the  appdlant 

77ie  HiaUs  and  Balchom  for  the  appellee. 

Mnj.ER,  J. — I.  It  is  insisted  by  the  appellants  that  the 
city  had  no  power  to  improve  the  streets  at  the  expense  of 
L  MunciPAL  the  defendants  unless  two-thirds  of  die  jat>perty 
improTement  owners  of  each  block  to  be  improved  petitioned 
estoppeL  *  thcrefor ;  that  less  than  that  number  oi  the 
property  owners  on  the  block  or  square  on  which  appel- 
lants' property  is  situated  signed  the  petition  asking  for 
the  improvement  of  the  street. 
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The  eUnse  of  the  city  charter  cited  in  sapport  of  this 
po6iti(m  is  as  follows :  ^^  The  dty  council  shall  have  power 
to  cause  to  be  opened,  paved,  re-paved,  or  improved  any 
street,  lane,  alley,  market  space  or  public  landing,  on  pe- 
tition of  not  less  than  two-thirds  of  the  nnmber  of  owners 
of  any  square  or  parts  of  a  square  of  said  city,  boimding  or 
abutting  on  such  street,"  etc.  Section  25  of  ^^  An  act  to 
incorporate  the  city  of  Burlington,"  approved  June  10, 
1845.  The  district  court  found  that-two  thirds  of  the 
owners  of  property  to  be  charged  with  the  cost  of  the  im- 
provement of  the  street  had  signed  the  petition  theretbr, 
and  that  in  this  respect  the  proceedings  of  the  dty  coun- 
cil in  ordering  the  improvement  were  authorized  by  the 
diart^.  Whether  the  court  intended  to  find  that  two- 
thirds  of  the  owners  of  property  to  be  chai^ged  m  each 
Hook  had  so  petitioned  is  not  clearly  manifest,  nor  does 
the  finding  imply  that  two-thirds  of  the  (Xffffregate  number 
of  owners  of  property  to  be  charged  with  the  improvement, 
without  reference  to  the  number  of  owners  in  each  block, 
had  thus  signed* 

We  do  not,  however,  regard  it  of  any  importance  to  as- 
certain the  true  construction  of  this  fbiding  of  the  court, 
as  we  dispose  of  this  objection  on  otitier  grounds. 

Had  the  petition  not  been  signed  by  the  requisite  num- 
ber of  property  owners,  the  action  of  the  dty  upon  the 
petition  might  not  bind  those  who  had  not  signed  the  pe- 
tition. As  to  th«n  the  action  of  the  city  in  assessing  the 
cost  of  improvement  to  their  property  imght  be  without 
authority  and  invalid.  Whether  it  y>otdd  be  so  or  not,  we 
do  not  decide.  But  in  this  case  the  defendant  Gilbert, 
with  forty-eight  othesis^  signed  and  jpres&nted  the  petition 
to  the  dty  council,  asking  the  improvement  to  be  made 
that  was  made,  and  when  the  dty  solidtor  reported  that 
the  petition  was  Hot  signed  by  a  suffidentnumber  of  prop- 
erty owners,  it  was  taken  by  the  petitioners  and  additional 
signatures  obtained,  and  again  presented  to  the  dty  council 
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for  action  thereon.  There  is  no  daim  that  the  delendant 
signed  the  petition  with  the  understanding  that  it  was  t& 
be  presented  and  he  boond  thereby,  only  after  a  sufficient 
number  of  property  owners  had  signed  it.  On  the  othei 
hand,  the  record  shows  that  the  petition,  when  signed  by 
defendant  and  forty-eight  others,  was  by  them  presented 
to  the  city  council,  and  that  if  the  petition  was  not  suffi- 
ciently signed  he  knew  the  &ct  And  we  are  of  opinion 
that,  after  having  thus  signed  and  presented  the  petition 
to  the  city  council,  thereby  inducing  the  city  to  enter  upon 
the  improvement  requested  in  the  petition,  the  defendant 
is  estopped  from  objecting  that  his  petition  was  not  suffi- 
ciently signed.  The  defendant,  by  his  acts,  consented  and 
agreed  in  writing  that  the  city  should  make  the  improve- 
ment designated  in  the  petition,  and  assess  his  property 
with  its  due  proportion  of  the  cost  thereof,  and  he  cannot 
be  allowed  to  repudiate  that  agreement  on  the  ground  that 
other  parties  should  have  entered  into  the  same  agreement. 
While  they  may  not  be  bound  he  is. 

In  this  holding  we  are  supported  by  the  following 
cases:  The  People  v.  Chodnom^  1  Seld.  573;  KeUoggj 
Treasv/rer  qf  Loram,  oormty^  v.  JSZy,  15  Ohio  St.  66. 
In  the  case  last  cited  it  was  held,  where  county  commis- 
sioners, acting  ostensibly  under  ^^a  law  to  provide  for 
locating,  establishing  and  constructing  ditches,  drains," 
etc.,  have  established  and  constructed  a  ditc^,  and  to  pay 
the  cost  thereof  have  levied  an  assessment  on  lands  of 
persons  benefited  thereby,  and  a  party  on  whose  lands  such 
ditch  has  been  constructed  has  stood  by  and  &iled  to  resort 
to  any  remedy,  legal  or  equitable,  until  afl^er  the  ditch  was 
constructed,  that  a  court  of  equity  will  not  interfere  by  in- 
junction to  prevent  the  collection  of  such  assessment,  even 
if  it  be  assumed  that  the  proceedings  of  the  commissioners 
have  so  tsa  failed  to  conform  to  the  law  as  to  render  them 
wholly  illegal  and  void.  The  court  in  that  case  went  much 
further  than  it  is  necessary  for  us  to  go  in  this.    In  that 
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cafie  the  defendant  was  held  estopped  by  his  silence.  In  this 
case  we  hold  him  to  be  estopped  by  his  express  consent  in 
writing,  connected  with  the  other  circnmstances  of  the  case. 
IL  It  is  insisted  by  appellants'  counsel  that  the  grade 
and  improvement  of  the  street  were  illegal,  because  en- 
8. — misuke  tirely  different  from  that  asked  for  by  the 
gn^^nw;  petitioners.  By  reference  to  the  ordinance 
tiuonan.  passed  by  the  city  council,  providing  for  the 
grading  and  improvement  of  the  street,  we  see  that  it  is 
in  exact  conformity  with  the  petition  presented  by  appel- 
lants and  others,  requesting  such  grade  and  improvement. 
The  initial  point,  ascent  and  grade  line  mentioned  in  the 
petition  were  adopted  and  incorporated  into  the  ordinance, 
and  the  work  was  done  in  accordance  therewith.  The 
only  difficulty  in  the  matter  seems  to  be  that  the  grade 
asked  for  and  adopted  did  not  terminate  at  the  point  on 
the  sur&ce  where  the  petitioners  supposed  it  would,  and 
the  cut  was  deeper  than  they  supposed  it  would  be,  accord* 
ing  to  the  grade  asked  for  by  appellants  and  established 
by  the  city  ordinance.  It  is  insisted  on  behalf  of  ap- 
pellants that  this  mistake  was  made  by  them  in  con- 
sequence of  an  erroneous  survey  and  plat  of  the  street  in 
the  city  engineer's  office  —  said  plat  not  showing  the 
sur&ce  lines  correctly ;  that,  acting  upon  this  plat  as  correct, 
the  appellants  asked  for  the  irrade  stated  in  their  petition, 
and  ii  doing  so  were  govemSby  the  previous su^ey  and 
the  iTUpnner  m  which  their  jproperiy  toauld  be  affected. 
There  is  nothing  in  the  record  to  show  that  the  city 
council  were  advised  of  the  motives  and  objects  governing 
the  petitioners  further  than  what  was  contained  in  the  peti- 
tion. The  petition  asked  for  a  change  of  grade  as  therein 
indicated  —  and  the  improvement  of  the  street  upon  the 
grade  suggested.  The  city  strictly  followed  the  sugges- 
tions of  the  petition  in  the  change  of  the  grade.  Whether 
the  surface  lines  of  the  street,  as  shown  by  the  plat  in  the 
dty  engineer's  office,  were  called  to  the  attention  of  the 
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coimcil  does  not  appear.  Under  the  drcmnstances  dis- 
closed in  the  case  the  city  was  no  more  bound  bj  any 
errors  or  mistakes  in  the  plat  than  were  the  petitioners, 
nor  any  less  so.  The  facts  of  the  case,  vis.:  the  relation  of 
the  sar£EM^  to  the  grade  asked  for  and  adopted,  the  depth 
of  cut  at  any  given  point,  and  the  point  on  the  surface 
where  the  grode  line  Wonld  terminate,  were  all  capable  of 
being  definitely  ascertained,  and  were  equally  within  the 
reach  of  all  the  parties.  There  is  nothing  in  the  record 
showing  that  the  city  authorities,  any  more  thui  the  appel- 
lants, knew  the  true  relation  of  the  surface  lines  to  the  gnule 
lines.  Both  parties,  however,  could,  by  the  exercise  (^ordin- 
ary diligence,  have  known  certainly  all  these  &cts.  The  ap- 
pellants insist  that  the  grade  established  was  not  such  as  they 
intended,  or  supposed  woxdd  be  the  result.  There  is  nothing 
to  show  that  the  city  council  was  mistaken  in  its  supposi- 
tion or  intention — that  the  result  was  in  any  respect  diffid- 
ent from  the  intention  of  the  council  in  the  passage  of  the 
ordinance.  The  means  of  correct  information  as  to  aU  the 
teycta  being  open  alike  to  both  parties,  and  there  being  no 
fraud  on  the  part  of  the  city,  there  is  no  ground  upon 
which  the  appellants  are  entitled  to  be  relieved  from  a 
mistake  which  ordinary  vigilance  would  have  prevented. 
WilL  Eq.  Juris.  70,  71 ;  Penny  v.  MaMn^  4  Johns.  Ch. 
566;  TmjUyr  v.  Fleets  4  Barb.  96;  JBtitcher  &  Cixo  v. 
BuchwMmy  17  Iowa,  81. 

Mutuality,  also,  is  an  important  elemjent,  entering  into 
such  mist^es  as  will  be  corrected  by  courts  of  equity. 
Pierson  v.  Armstrong^  1  Iowa,  per  Woodwaed,  J.,  287 ; 
Longhuret  v.  Stm*  Ins.  Co.y  19  id.  364. 

We  have  seen  that  it  does  not  appear  that  there  was 
any  mistake  on  the  part  of  the  city  authorities  in  the 
premises.  The  ordinance  was  passed  authorizing  and 
directing  the  grade  precisely  as  appellant  asked  it  to  be 
done,  and  in  the  construction  of  its  provisions  the  city  cor 
recUy  adopted  the  ^^  initial  point,  ascent,  and  grade-line " 
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therein  prescribed,  rejecting  the  snrfece  line,  when  incon- 
sistent with  the  former. 

It  is  insisted  by  appellants'  counsel  that  it  was  the 
evident  intention  that  the  grade  should  terminate  at  a 
certain  point,  and  hence  the  city  should  have  been  governed 
by  that  point.  We  fail  to  find  in  the  record  any  evidence 
of  such  intention,  at  least  none  which  will  justify  us  in 
holding  the  finding  of  the  court  on  this  point  to  be  con- 
trary to  the  evidence.  The  sur&ce  point  mentioned  in  the 
petition  and  ordinance  is  mere  matter  of  description ;  this 
designation  confiicted  with  the  other  calls  in  the  ordinance ; 
both  could  not  be  followed.  There  is  no  express  direction 
on  the  face  of  the  ordinance  which  shall  be  followed  in 
case  of  conflict.  But  it  seems  clear  to  us  the  construction 
adopted  by  the  city  was,  under  the  circumstances,  the  cor- 
rect one,  and  the  ruling  of  the  district  court  on  this  point 
was  not  erroneous. 

ni.  From  what  has  been  said,  it  follows  that  as  the  acts 
of  the  city  in  the  re-grading  of  the  street  in  question  were 

^ ^^^j^   not  illegal,  but,  as  we  have  seen,  in  strict  con- 

ugment  Mid  formity  with  the  petition  of  the  appellant, 
v^^^'  who  waived  his  claim  for  damages  under  the 

statute,  the  finding  of  the  court  below  on  the  appellant's 
cross  demand  was  not  erroneous.  The  city  has  the  right 
to  establish  grades  and  to  change  the  same  as  it  may  deem 
proper,  and  in  doing  so,  where  it  exercises  ordinary  care 
and  skill,  it  is  not  liable  for  damages  to  those  whose  prop- 
erty is  consequently  injured,  except  as  provided  by  statu- 
tory enactment.  The  owner  of  property  thus  consequen- 
tially injured  has  no  common-law  right  of  action  against 
the  city  where  the  work  has  been  performed  by  the  city 
without  n^li^ence.  CocUes  dh  Patchen  v.  City  of  Da/c&nr 
port^  9  Iowa,  227 ;  Fredcmd  v.  City  of  Mvscatme^  id. 
461 ;  CoU  V.  The  City  of  M'^catine^  14  id.  296 ;  see,  also, 
SlaUm  V.  D.  V.  R.  R.  Co.,  29  id.  148.  And  where  the 
statute  gives  damages  resulting  from  a  change  of  grade,  they 

Vol.  XXXI.— 47 
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M  asoertftined  strictly  in  tiie  manner  provided  in  the 
!.  Cole  T.  The  City  of  Muaeaime,  aujmi. 
:  appellant  waived  his  dloiin  for  dajoagee  in  vrit- 
^ore  the  city  acted  in  the  prdmiKB.  This  wBivea- 
eee  fraa  the  basifl  of  the  action  of  diedty  anthoritieB. 
i8t  the  appellants  offered  this  aa  an  indncemrat  to 
y's  action.  That  setion  which  appeUuit  asked  was 
by  the  city  in  conformity  with  his  reqaeet  and 
the  inducements  thns  presented  by  him,  and  do 
lave  been  taken  to  ascertain  the  damages  in  the  only 
n*  prescribed  by  law. 
I  judgment  of  the  district  conrt  must  be 

Affirmed. 


Oabur  t.  Tbb  CvoiiM,  B.  I.  &  F.  R  B.  Go. 

jd  bj'  th«  BneceMf al  pMrtf,  is  bj  mlcUike  hukded  b;  the  eonit  la 
uj  uid  bj  them  tkken  to  thsir  loom,  uid  there  U  no  fhcmiag 
hat  it  WM  Mkd  and  conaldeNd  b;  th«m,  the  cam  iiiill  b«  re- 


Ajp«al  from  Soott  Cvrcmt  (hart, 

Satcbdat,  Afbil  2S. 

vm  to  recover  damages  on  accoont  of  injuries  sns- 
by  plaintiff  from  having  been  nm  over  by  a  trmn 
B  ap<m  defoidant's  road.  The  original  petition  avers 
lalntiff,  at  the  time  he  received  Uie  injuries,  was  in 
iployment  of  defendant,  and  while  in  the  discharge 
duty  in  passing  along  the  track  of  defendant's  road 
brough  negligence  of  defendant's  servants,  ran  over 
njnred.    Aa  amended  petition  avers  tibat  plaintiff 
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was,  when  injured,  lawfully  upon  the  track  of  defendant's 
road.  The  answer  denies  the  material  allegations  of  the 
petition,  and  avers  that  the  injuries  were  sustained  by 
plaintiff  through  his  own  negligence.  Yerdict  and  judg- 
ment for  defendant.    Plaintiff  appeals. 


)i)ellan1 


Cook  ik  Drvary  for  the  appellee. 


BscK,  J. — At  the  trial,  an  instruction  was  prq>ared  and 
presented  by  defendant's  counsel  to  the  court,  with  other 
instructions  asked  by  them,  to  the  effect  that,  under  the 
pleadings  in  the  case,  the  plaintiff,  to  entitle  him  to  recover, 
must  prove  that  at  the  time  of  the  injury  he  was  in  the 
employmwt  of  defendant.  This  instruction  was  not  read 
by  the  court  to  tl^e  jury,  and  was  not  intended  to  be  given 
them,  but  through  oversight  of  the  court  was  handed  to 
them  with  other  instructions.  It  was  not  marked  ^^ given" 
or  ^^  refused.''  It  was  taken  by  the  jury,  with  the  instruc- 
tions in  the  case,  to  their  room,  when  they  retired  to 
deliberate  upon  their  verdict  Among  other  instructions 
given  by  the  court  upon  his  own  motion,  was  one  which 
in  substance  directed  the  jury  that  it  is  immaterial  whether 
plaintiff  was,  at  the  time  he  was  injured,  in  the  employ- 
ment of  the  defendant  or  of  other  parties. 

It  is  not  denied  that  the  instruction  handed  by  mistake 
to  the  jury  is  erroneous  and  in  conflict  with  the  instruction 
last  referred  to.  It  is  not  made  to  appear  by  the  record 
that  the  jury  were  not  influenced  in  their  determination 
by  the  first  mentioned  instruction,  and  that  no  prejudice 
resulted  there&om  to  plaintiff,  neither,  on  the  other  hand, 
is  it  shown  that  prejudice  did  result  therefrom.  Under 
these  drcnmstanoes  will  the  erroneous  instruction  operate 
to  defeat  the  verdicti 

The  record  contains  no  proof  that  the  erroneous  m- 
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struction  was  understood  by  the  jury  to  have  been  handed 
theiu  through  oversight,  and  was  not  r^arded  by  them  as 
a  part  of  the  instructions  in  the  case.  Upon  the  question 
as  to  its  effect  or  influence  on*  the  jury  we  are  left  no  infers 
ence  which  may  reasonably  be  drawn  from  the  admitted 
facts  in  the  case,  coupled  with  knowledge  derived  from 
experience  of  the  causes  of  motives,  which  may,  and  often 
do,  influence  the  determination  of  issues  submitted  to 
jurors.  Had  the  instruction  really  been  given  by  the 
court  it  would  have  been  an  error  which  nq  one  would 
say,  without  proof  of  the  fact,  would  not  have  controlled  or 
influenced  the  verdict  of  the  jury.  It  cannot  be  claimed 
that  the  correct  instruction,  upon  the  same  point,  would 
have  neutralized  the  evil  effects  of  the  error.  The  instruc- 
tions would  have  been  contradictory  and  conflicting,  and 
the  jury  would  have  been  left  without  a  guide  to  direct 
them  in  the  path  of  the  law ;  nay,  more,  would  have  been 
confused  by  the  contradictions,  and  rendered  less  capable 
of  arriving  at  correct  results.  In  such  a  case  a  new  trial 
would  have  been  granted.  JKyser  v.  Weissgerbery  2  Iowa,  463. 

Have  we  any  assurance  that  the  same  effects  were  not 
produced  in  this  case  by  the  instruction  in  question,  which 
was  handed  to  the  jury  by  mistake  ?  We  can  only  con- 
clude that  no  mischi^  was  done  by  supposihg  that  the  jury 
knew  that  the  instruction  was  not  given  to  them  by  the 
court,  and,  therefore,  disregarded  it,  or  that  it  was  not  seen 
or  read  by  them.  The  first  supposition  may  be  probable, 
the  second  is  hardly  possible.  But  were  we  to  admit  both 
suppositions  to  be  within  the  range  of  probability,  all  we 
could  say  is  that  the  verdict  is  probably  a  true  expression 
of  the  minds  of  the  jury  under  the  guidance  of  correct 
rules  of  law  —  that  it  is,  perchance,  correct.  This  is  the 
most  that  can  be  said  of  it. 

But  the  administration  of  the  law  rests  upon  no  such 
uncertainty.  Suppositions  based  upon  the  calculation  of 
chances,  or  upon  the  possible  acts  of  men  that  are  quite  as 
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uncertain,  will  not,  with  men  of  prudence,  supersede  actual 
knowledge,  when  knowledge  is  attainable,  in  the  control 
of  the  affairs  of  life.  The  law  ought  to  be  no  less  careful 
in  dispensing  justice.  It  should  base  its  judgments  upon 
the  knowedge  of^  rather  than  upon  presumptions  as  to, 
facts.  That  course  should  always  be  pursued  which,  with 
the  greatest  certainty,  leads  to  justice. 

As  the  verdict  of  the  jury  in  this  i^ase  rests  in  so  much 
uncertainty,  it  cannot  be  sustained.  The  judgment  of  the 
circuit  court  is  therefore  reversed,  and  the  cause  remanded. 

Beversed. 


Dbwet  v.  The  Chioago  &  N.  W.  R.  R.  Co. 
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X  Baiboadi  bbpaib  of  fbncbs:  insaLiaBNCB.  That  ban  were  down 
or  boards  were  off  a  fence  along  a  railroad,  through  which  horsea 
probably  came  upon  the  track,  where  they  were  ran  into  by  the  cars 
throwing  the  train  off  and  killing  the  plaintiff's  decedent,  would 
not  of  itself  constitute  any  ground  for  the  plaintiff's  recovery 
against  the  company. 

2. NBGLI6BNCB  OF  BKFL0TBB8.  ^Aiat  the  deceased  was  the  con- 
ductor and  superior  officer  of  the  train,  and  directed  the  line  of  con- 
duct which  resulted  in  his  death,  would  estop  his  administrator 
^m  reooyering  against  the  company  on  the  ground  of  negligence 
on  the  part  of  its  employees. 

3.  Hew  trial  I  rulb  afpligablb  to  trial  courts.  The  rule  acted 
upon  by  the  supreme  court,  that  it  will  not  interfere  where  the 
trial  court  has  overruled  a  motion  for  a  new  trial,  grounded  upon  the 
insufficiency  of  conflicting  testimony,  does  not  apply  to  the  district 
or  circuit  courts.  These  courts  should  independently  exercise  their 
power  in  this  respect,  without  restraint  from  the  rule  which  governs 
appellate  tribunals,  and,  taking  care  not  to  invade  the  legitimate 
province  of  the  jury,  grant  new  trials  whenever  they  believe  that 
substantial  justice  has  not  been  done  between  the  parties. 
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AppetAfrom  Iowa  Oiramt  Govrt. 

MoHDAT,  Apiul  24. 

lOH  to  recover  damagee  for  the  death  of  Edwin  8. 
r,  caused,  as  plaJntiffi  allege,  by  the  careleeenesB  and 
BDce  of  deffflidantB'  employees.  There  was  a  trial  to 
',  reeolting  in  a  verdict  for  pkintifFs  for  $5,000. 
efendants  appeal 

iderton  c£  Merriman  for  the  appellants. 

fiMe  dk  Bradakane  f<xe  the  appellees. 

X,  J.  —  No  complaint  is  made  as  to  the  coirectnees 
instructions  given  hj  the  circuit  judge  to  the  jniy 
^u>b:  ''^^o  ^^  ^^  cause.  The  only  question 
''iMfii-  made  by  the  appellants'  counsel,  which  it  is 
necessary  for  us  to  pass  npon,  is  as  to  the  snf- 
y  of  the  evidence  to  sustain  the  verdict.  There  is 
iflict  in  the  testimony  upon  any  material  &ct.  The 
nee  of  the  evidence  is  as  follows :  The  deceased, 
I  S.  Dewey,  was  killed  by  an  accident  occurring  on 
sfendant'a  railroad,  at  abont  eight  and  a  quarter 
c  in  the  evening  of  the  16th  day  of  May,  1868,  about 
nd  a  half  miles  east  of  State  Center  in  Marshall 
T.  He  was  about  twenty-two  years  old  at  the  time 
death,  and  was  the  conductor  of  the  train  on  which 
IS  killed.  The  train  was  composed  of  an  en^e, 
en  &eight  cars  and  one  way  car;  the  deceased  was 
[^or  and  superior  o&cer  of  the  train,  and  was  at  the 
pf  the  accident  riding  on  die  eng^e  with  the  engi- 
irhere  he  might,  according  to  the  rules  of  the  corn- 
properly  ride,  and  the  two  brafcemen  were  at  their 
r  positions  on  the  train.    The  right  of  way  was 
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fenced,  but  several  horses  which  had  been  accustomed  to 
run  at  large  on  the  north  side  of  the  railroad  had  been 
turned,  on  the  day  previous  to  the  acdd^it,  out  on  the 
south  Slide ;  and  tb^  horses  had  in  some  manner  gotten 
on  the  right  of  way,  and  were  standing  nef^  the  north 
fence,  about  fifty  rods  east  of  a  trestle,  about  six  feet  high,^ 
where  the  accident  happened ;  the  place  where  the  horses 
ware  standing  was  on  a  curve  of  the  road,  and  could  be 
seen  at  full  daylight  from  the  engine  at  a  point  about 
forty-five  rods  east ;  three  of  the  bar&  in  the  south  fence, 
nearly  opposite  where  the  horses  were  standing,  were 
down,  and  some  ci  the  top  boards  of  the  fence  between 
these  and  the  trestle  were  off,  and  three-quarters  of  a  mile 
west  of  the  trestle,  several  panels  were  down ;  where  the 
horses  entered  the  right  of  way  is  not  shown,  nor  doea  it 
appear  that  the  defendant  had  any  knowledire  that  the 
^or  fence  boards  were  down.  ^  the  faS  with  ordi- 
nary  speed  approached  the  horses,  they  started  west  and 
soon  crossed  the  track ;  the  deceased  saw  the  horses  before 
and  after  they  crossed  the  track ;  when  the  engineer  first 
saw  them,  he  sounded  the  alarm  and  said  to  the  deceased, 
<<  there  are  some  horses,''  and  the  deceased  said  to  the  engi-* 
neer,  ^^pass  them."  The  ^igineer  testifies  that  when 
deceased  said  this,  he  did  his  best  to  pass  them,  and  had 
already  put  (m  steam  and  was  getting  up  as  much  speed 
as  possible ;  that  the  train  could  not  have  been  stopped 
before  the  trestle  was  reached,  and  their  object  was  to  catch 
the  horses  before  they  reached  the  trestle  and  throw  them 
from  the  track ;  that,  if  a  train  has  to  strike  an  animal,  it  is 
best  to  do  so  with  as  much  force  or  momentum  as  possible, 
as  then  the  engine  will  generally  throw  the  animal  of^ 
but  when  slow  it  will  pile  under  the  engine  and  throw  it 
off.  One  witness  says  the  grade,  going  west  from  the  bara 
to  the  trestle,  is  descending,  and  another  that  it  is  ascend- 
ing ;  all  agree  that  the  train  could  not  have  been  stopped 
before  it  reached  the  trestle.    The  engine  struck  the  horsed 
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just  at  the  east  end  of  the  trestle,  and  was,  with  several 
cars,  thrown  from  the  track,  and  the  conductor,  Edwin  S. 
Dewey,  was  killed. 

This  is,  substantially,  all  the  evidence,  and  in  our  opin- 
ion it  is  not  sufficient  to  justify  a  verdict  for  the  plaintiff. 
The  fact  that  the  bars  were  down  or  the  boards  off  the 
fence  would  not,  under  our  statute,  constitute  any  ground 
for  the  plaintiff's  recovery  in  this  action  ;  and  under  the 
rule  recognized  and  applied  in  Aylemjoorth  v.  The  C.  R. 
L  and  P.  H.  JR.  Co.^  30  Iowa,  459,  would  not,  with- 
out proof  of  knowledge,  or  means  of  it,  that 'the  fence  was 
out  of  repair,  constitute  a  ground  for  the  recovery  of  the 
value  of  the  horses  killed  by  the  same  accident. 

The  only  ground  for  plaintiff's  recovery  must  be  that 
of  n^ligence  on  the  part  of  defendant's  employees;  and 
2. — neffii-  here  the  insuperable  difficulty  is,  that  the  de- 
pioyees.  "  ccascd  himself  was  the  superior  officer  of  the 
train,  and  directed  the  very  line  of  conduct  which  resulted 
in  his  death.  If  this  was  negligence,  it  must,  of  necessity, 
have  been  his  negligence. 

It  is  argued  by  appellee's  counsel,  that  the  engineer  was 
ahready  -making  efforts  to  pass  the  horses  at  the  time  the 
conductor  directed  him  to  do  so ;  admit  this  and  still  it 
does  not  help  the  plaintiff's  case,  since  it  was  within  the 
power  and  duty  of  the  deceased  to  have  given  his  direc- 
tion in  the  time  and  manner  to  avoid  the  accident  if  it 
were  possible.  But  suppose  the  accident  had  resulted  dif- 
ferently, so  that  the  engineer  had  been  killed  and  the  con- 
ductor survived.  In  such  case,  if  the  line  of  conduct 
pursued  was  negligent  or  careless,  the  administrator  of  the 
engineer  would  have  had  a  clear  cause  of  action,  since  the 
engineer  was  acting  under  the  express  direction  of  his 
superior  officer;  and  this  being  so,  it  must  follow  that  this 
action  cannot  be  maintained. 

Mr.  Justice  Milleb,  now  of  this  bench,  and  who  tried 
the  cause  below,  unites  with  the  other  members  of  the 
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a  N«w  TRiAi.:  court  in  the  foregoing  opinion,  which  reverses 

mlo  applicable    .  v       •    j  j.     ^  a\.       •        "x         -.j.       tt 

to  trifd  courts,  the  judgment  oi  the  circuit  court.  He  over- 
ruled the  appellant's  motion  there  to  set  aside  the  verdict 
because  it  was  not  sustained  by  sufficient  evidence,  and  his 
reason,  as  given  at  the  time,  was  not  that  he  thought  the 
evidence  sufficient,  but  that  a  new  trial  would  be  as 
unavailing  to  the  defendant  as  the  one  just  had ;  and  as 
neither  party  would  be  content  with  less  than  the  ultimate 
adjudication  by  tie  snpreme  court,  it  might  as  weU  be 
settled  under  the  trial  already  had,  as  by  its  repetition. 

We  therefore  avail  ourselves  of  this  occasion  to  correct 
what  we  fmderstand  to  be  a  very  general  misapprehension 
on  the  part  of  district  and  circuit  judges  in  respect  to  the 
rule  as  to  new  trials  in  the  nisipritts  courts.  This  court 
has  repeatedly  declared  the  rule  for  itself  (and  such  is  the 
rule  in  most  appellate  tribunals),  that  where  the  evidence 
is  conflicting  and  the  nisi  jpri/us  court  has  overruled  a 
motion  for  a  new  trial,  grounded  upon  the  insufficiency  of 
the  evidence,  that  we  will  not  interfere.  And  this  because, 
first,  the  jury  have  found  the  verdict  and  given  credit  to 
the  witnesses  on  the  one  side  of  the  conflict ;  second,  the 
judge,  who  also  heard  the  testimony  from  the  mouths  of 
the  witnesses,  and  weighed  the  same  in  the  balance  of  his 
more  cultured  and  accurate  legal  judgment,  has,  by  over- 
ruling the  motion,  given  his  approval  and  indorsement  to 
the  verdict ;  and  third,  this  court  can  never  have  the  bene- 
fit of  observing  the  conduct  and  deportment  of  the  wit- 
nesses while  testifying,  nor  even  the  peculiarity  of  their 
expressions,  but  generally  only  the  substance  of  their  testi- 
mony and  often  in  the  hmguage  of  the  attorneys  interested 
in  the  cause.  A  mention  of  these  considerations  upon 
which  the  rule  for  the  appellate  courts  is  (in  part)  founded, 
is  sufficient  to  show  that  the  rule  ought  not  and  does  not 
have  any  application  whatever  to  the  nid  jprvus  courts. 
Those  courts  ought  to  independently  exercise  their  power 
to  grant  new  trials,  and,  with  entire  freedom  from  the  rule 
Vol.  XXXI.— 48 
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appellate  tribnoali,  they  ought  to  gnmt  new 
H-  their  soperior  and  more  oompreheiudTa 
lies  them  that  the  verdict  of  the  jvary  &ils  to 
twtantial  jostioe  to  the  parties  in  the  case, 
i^pean  tiiat  the  jury  have,  from  any  caoee, 
)nd  trulj  to  the  real  iberits  of  the  cmntro- 
vft  &iled  to  do  their  duty,  and  the  verdict 
t  aside  and  a  new  trial  granted.  Bat  while 
Creedom  on  the  part  of  nui  priua  judges 
irdeed  in  setting  aside  verdictB,  in  order  to 
xitnate  jnEtice,  yet  judges  onght  to  nse  can- 
Tcise  of  die  power  so  ae  not  to  iflvade  the 
rinoe  of  the  jury  when  the;  bare  muiifested 
%Uig^t  consideration  of  the  evidence  snb- 
m,  nor  to  injnriooaly  protract  litigation  in 
iriable  and  abaolote  jnstice  in  every  case,  for 

attained. 

aen  led  to  these  snggestions  by  reason  of  in- 
t  some  of  the  district  and  circuit  judges  that 
the  rule  of  the  supreme  court  in  deciding 
lew  trials  b^ore  them ;  and  also  from  a  con- 
re  that  those  judges  often  manifest  an  undue 
restraint  in  the  ezercue  of  their  power  to 
Js. 
int  c^  the  cdrcnit  court  in  this  case  is 

Reversed. 
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31    37V 

Stamps:    flbadino.    In  an  action  on  a  written  contract  evidence  la     ^^  "^^ 
not  adminsible  on  behalf  of  the  defendant,  that  the  instrument  was 
not  stamped  when  made  and  delivered,  when  no  such  defense  la 
spedallj  pleaded,  and  ther^  is  na  denial  of  the  exeoittion  <^  the  in- 
atmment. 

Appeal  from  Johnson  Gi/rcmt  CovH. 
Monday^  Afbil  24. 

The  plaintiff  sued  before  a  justice  of  the  peace  as  assignee 
of  an  instrument  as  follows : 

"  Jcmia/ry  26, 1870. 

^^Ms.  C.  Tbsadwell  :  As  soon  as  I  am  notified  of  the 
arrival  of  the  following  trees,  plants,  etc.,  at  Iowa  City 
during  the  spring  of  1870,  amounting  in  value  to  the  sum 
of  $17.50, 1  will  be  promptly  on  hand  to  receive  them  and 
pay  you  the  above  amount  for  the  same. 

[Signed]  ^^Obadiah  Hiobeb." 

To  this  was  affixed  a  five  cent  i^venue  stamp  canceled 
with  a  cross  and  the  date  of  the  instrument. 

The  defendant  appeared  on  the  day  set  for  trial  and  filed 
a  v^ritten  answer  containing  two  counts ;  the  first  a  general 
and  specific  denial  of  indebtedness ;  second  an  admission 
of  a  contract  for  the  purchase  of  certain  trees  as  per  list  set 
out,  of  extra  size,  quality  and  condition,  to  be  delivered 
between  the  1st  alid  15th  days  of  April,  and  that  a  writ- 
ten memorandum  had  been  given  him  as  to  the  time  of  de- 
livery, and  ailing  a  noii-compliance  with  the  conti^act ; 
that  there  was  no  offer  to  deliver  till  after  April  35th,  and 
that  the  trees  offered  were  worthless. 

Trial  by  the  justice  and  judgment  for  the  plaintiff,  and 
defendant  appealed  to  the  circuit  court,  where  the  cause 
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jury  and  a  verdict  rendered  for  the  defend- 
•peals.     The  furttier  fJEicts  appear  in  the 


Patterson  for  the  appeUant 

IdocJt  for  the  appellee. 

-  On  the  trial  in  the  circnit  court  after  the 
lad  the  instrument  sued  on  and  cloBed  hia 
ef,tbedefendant\ras called aa  awitneseand, 
ction  of  the  plaintiff,  testified  that  the  con- 
18  not  stamped  b^  him  when  made  and  de- 
assignor  of  the  plaintiff,  nor  had  he  at  any 

any  one  to  stamp  it  for  him,  or  in  any  way 
id  to  the  stamping  thereof.  The  objection 
based  on  the  gromid  that  no  issue  had  been' 
adingB  on  the  question  of  the  stamping,  and 
y  the  court,  to  which  the  plaintiff  excepted 

ruling  as  error. 

of  the  Revision  requires  that  "  Any  defense 
contract,  written  or  oral,  or  any  instrument 
id  or  voidable,  etc.,  most  be   Bpedally 

f  indebtedness  put  in  issue  no  fact  what- 
i  as  consistent  with  an  admission  of  die 
be  instrument  as  with  a  denial  of  it. 
r  a  simple  denial  of  the  execution  of  the 
1  on,  the  defendant  might  show  that  he 
le  instrument  or  authorize  it  to  be  done, 
e,  but  we  are  dear  that,  in  this  case,  there 
of  the  execution  of  the  instrument,  or  any 
ileaded  showing  that  the  instmment  was 
of  a  stamp,  and  the  action  being  by  an 
instrument,  the  court  erred  in  admitting 
[ected  to.     There  was  no  issue  to  which 
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the  evidence  was  pertinent.  The  due  execution  of  the 
instrument  was  in  no  manner  in  issue  in  the  cause. 

This  action  was  commenced  before  a  justice  of  the  peace, 
and  it  is  the  policy  of  the  law  that,  in  proceedings  in  that 
court,  parties  are  not  to  be  held  to  technical  nicety  in 
pleading.  Sail  v.  Monahan^  1  Iowa,  554,  and  cases  cited. 
The  pleadings  may  be  written  or  oral ;  when  oral  they 
must  be  written  down  in  substance  on  the  docket  of  the 
justice.    Eev.,  §  3872. 

And  even  when  there  are  written  pleadings,  technicality 
of  pleading,  or  exact  correspondence  of  proof,  is  not 
required.     Oreff'  v.  Blake^  16  Iowa,  222. 

But  when  the  pleadings  are  written,  as  in  this  case,  they 
are  required  to  "  be  mbstantidUy  the  same  as  in  the  dis- 
trict court.'^  Eev.,  §3872.  "And  all  the  proceedings 
prescribed  for  that  court,  so  far  as  the  same  are  applicable 
and  not  herein  changed,  shall  be  pursued  in  the  justice's 
court."    Eev.,  §  3858. 

As  the  judgment  must  be  reversed  for  the  error  above 
noticed,  we  need  not  pass  upon  others  assigned. 

Eeversed. 


EEIOHAltD  v.  WaBEEN  CoTJOTT.  il   ^ 


1.  Ooimtj;  board  of^  bxtpbrvisors  :  krbctiok  of  public  bxtildivos. 
The  board  of  snpenriBors  has  no  power  to  bind  the  county  for  the 
erection  of  a  public  building,  the  probable  cost  of  which  wiU  exceed 
$5,000,  unless  thereto  authorized  by  a  majority  vote  of  the  legal 
voters  of  the  county,  and,  when  so  authorized  to  exceed  this  sum, 
they  have  no  power  to  bind  the  county  in  excess  of  the  amount 
authorized  by  the  vote. 

2. implibd  contract.    And  as  the  county  cannot  be  made  liable 

on  an  express  contract  .by  the  board  in  excess  of  the  amount  author- 
ized by  the  vote,  so  can  it  not  be  made  liable  on  an  implied  one. 
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V   KBBun:    irFKCT    C«    ACCKPTAMCB   OF   BUILDIBS. 

nee  Mid  occapanof  of  ■  pnbUe  buUdlng  bj  ■  conntj 
ble  the  eoDtnctor  to  recorer  of  ths  ooaat;  on  *  fuon- 
•a  smoant  in  escesa  of  tliat  aatlioriaed  b^  the  Tot«, 
iftngea  uid  extesriona  of  the  origtnal  plan. 

lfp«al  from  Clark  Diatrid  Ck/urt. 

MoNiuT,  ApBn.  M. 

Dtiff  filed,  in  tlie  Olark  dietriet  cooit,  an 
tition  sDbetantially  as  follows : 
ird  of  snpOTvisora  of  said  "Warren  conn^, 
day  of  Sflptomber,  A.  D.  1S66,  at  a  n^;Qliir 
id  board,  paeaed  a  resolation  vhich  is  of  record 
ty,  as  follows : 

I,  B7  the  boaird  of  mperviBorB  of  Wairm 
\y  that  there  be  sabooitted  to  the  voters  of  said 
the  Octobw  election,  1865,  the  qaeation  of 
port-house  at  the  coontj  seat  of  said  eooaty, 
)  qaeetioii  of  a  tax  of  $40,000  with  whidi  to 
)Tirt-hoii8e.  The  qnestion  shall  be  submitted 
dng  form :  For  a  conrt-hoose ;  against  a  contt- 
a  annnal  tax  to  build  a  court-honse ;  against  a 
a  conrt-tioiiBe.  Said  tax,  if  voted,  to  be  levied 
iated  as  hereinafter  provided  bjr  the  board  of 
and  that  the  clerk  be  directed  to  g^ve  necessary 
for  the  purpose  of  carrying  ont  this  resolntion. 
«rward,  said  board  gave  notice  of  the  sabmis- 
proposition  to  a  vote  of  the  people,  as  provided 
at,  at  a  r^^nlar  election  on  the  2d  Tuesday  of 
tS,  a  majority  of  the  whole  number  of  votee 
&vor  of  said  propositions.  That,  on  the  17th 
ber,  1865,  at  a  regular  session  of  said  board,  a 
r(iB  passed  appointing  a  committee  to  obtain 
pecifications  for  a  court-house,  to  be  built  in 
The  said  committee  r^iorted  to  said  board 
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in  favor  of  adopting  the  plan  of  C.  A.  Dunham.  The 
report  was  adopted,  and  the  board  then  appointed  a  com- 
mittee to  make  a  contract  for  the  building  and  erection  of  a 
court-houfie,  according  to  the  said  plans  and  specifications. 
Said  agreement  is  as  follows : 

^^  Agreement,  made  and  entered  into  this  10th  day  of 
April,  A.  D.  1866,  between  Jacob  Beichard,  of  Marion 
county,  Iowa,  of  one  j«rt,  and  James  Jiaverty,  W.  J. 
Codirane,  and  Newton  Guthrie,  buildii^  committee  of  the 
board  of  county  supervisors  of  Warren  county,  of  the  State 
of  Iowa,  of  the  other  part,  as  follows,  to  wit:  The  said 
Jacob  Iteichard  agrees  to  and  with  the  said  James  Laverty, 
"W.  J.  Cochrane,  and  Newton  Guthrie,  building  committee 
aforesaid,  to  do  or  cause  the  same  to  be  done  all  the  work 
of  evety  description  mentioned  and  contained,  and  shown 
in  the  plans  and  spedfieations,  and  subject  to  all  the  con- 
ditions thereunto  attached,  for  the  sum  of  $87,000.60,  to 
be  prid  in  the  manner  following,  to  wit:  *  »  *  * 
And  the  said  James  Laverty,  W.  J.  Cochrane,  and  N. 
Guthrie,  building  committee  as  aforesaid,  for  and  in  con- 
sideration of  the  covenant  and  agreement  made  by  the  said 
Jac6b  Beichard,  hereby  agree  to  pay  the  said  Jacob  Beich- 
ard $37,000.50,  in  the  manner  above  stated. 

^^  Witness  our  Imnds,  the  day  and  year  above  written. 

^^  Jacob  Beiohabd, 
"  Jahes  Lavkbtt, 
*^w.  j.  cochbanb, 
"  CommiUee/or  Board  of  Stipervtsars.^^ 

Said  plans  and  specifications  were  attached  to,  and  made 
part  of,  said  written  agreement,  and  provide  for  the  details 
of  said  building.  In  the  general  conditions  following  the 
statement  of  the  details  of  the  work,  it  is  provided  that — 

'^Jt  shall  be  in  the  power  of  the  architect  to  direct  such 
altieraticai  to  be  made  in  the  works  during  their  progress 
as  may  be  found  expedient :   which  alteration  shall  not 
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vitiate  or  make  void  any  of  the  contracts,  but  shall  be  per- 
formed by  the  contractors  according  to  the  directions  they 
may  receive,  and  the  value  of  the  same,  whether  an  addi- 
tion or  deduction,  is  to  be  ascertained  by  the  said  architect, 
and  to  be  added  to  or  deducted  from  the  amount  of  each 
contract,  according  to  the  rate  at  which  the  work  was 
undertaken.  No  allowance  will  be  made  to  any  contractor 
for  extra  or  additional  work,  unless  it  shall  have  been 
ordered  in  writing  by  the  architect,  and  unless  an  account 
or  voucher  of  the  said  work  is  delivered  to  the  architect 
within  three  days  of  its  performance.  •  *  •  •  Eveiy 
person  oflfering  a  bid  must  deliver  with  it  a  sealed  paper 
containing  a  copy  of  the  estimate,  with  the  qualities  and 
prices  on  which  each  bid  is  founded,  in  order  to  show 
that  it  was  made  on  a  Ixma  fide  calculation.  The  sealed 
papers  of  the  accepted  bid  will  be  opened,  and  the  copy  of 
the  estimate  therein  must  be  left  with  the  architect^  in 
order  that  he  may  be  enabled  to  value  any  additions  or 
deductions  which  may  arise,  according  to  the  prices  of  such 
estimate."- 

On  the  8th  day  of  June,  1866,  the  committee  reported 
the  contract  to  the  board  at  its  regular  session,  and  the 
same  was  approved  and  confirmed  by  a  vote  of  more  than 
a  majority  of  the  members  of  the  board  of  supervisors. 

The  plaintiff  immediately  conmienced  the  erection  of 
said  building,  and  continued  to  work  upon  the  same  accord- 
ing tp  said  plans  and  specifications  until  the  17th  day  of 
July,  A.  D.  1866,  when  the  board  passed  the  following 
resolution : 

^^  Beaoloed^  By  the  board  of  supervisors,  that  the 
comi;-house  committee  be  required  to  contract  with  the 
court-house  builder,  Mr.  Eeichard,  to  enlarge  the  same  to 
the  original  plan  shown  to  the  board  at  its  January  session ; 
the  same  being  about  one  hundred  and  nine  feet  in  length, 
provided  that  they  can  contract  for  the  work  at  the  same 
rate  as  that  already  let  out." 
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And  on  the  11th  day  of  January,  A.  D.  1867,  said  board 
passed  the  following  resolution : 

^^  The  court-house  committee  are  authorized  to  have  the 
comers  and  around  the  doors  of  the  court-house,  when 
quoins  are  made,  to  change  the  same  to  stone,  if  the  costs 
do  not  exceed  $1,200." 

On  the  10th  day  of  January,  A.  D.  1868,  the  board  of 
supervisors  passed  the  following  resolution : 

^  Hesohedy  That  said  committee  on  court-house  be 
authorized  to  make  changes  in  the  roofings,  and  other 
changes  in  the  towers  of  the  court-house,  in  accordance 
with  the  recommendations  of  the  architect,  provided  said 
changes  do  not  cost  more  than  $500  oyer  the  original 

plau." 

And  the  said  building  committee  and  the  said  architect, 
after  the  plaintiff  had  commenced  the  building  and  erection 
of  said  court-house,  under  and  in  pursuance  of  said  contract, 
iCnd  according  to  plans  and  spedfications  thereto  attached, 
ordered  and  directed  said  several  changes  referred  to  in 
said  several  resolutions,  and  divers  other  dianges  and 
deviations  £rom  the  plans  and  specifications  as  follows: 
said  building  was,  by  order  of  said  board  of  supervisors, 
by  and  through  said  committee,  and  by  said  architect  ex- 
tended seventeen  feet  in  length,  making  it  necessary  to 
take  up  the  foundation  for  thS  end  of  said  building,  and 
the  towers  thereof  which  had  been  built,  and  were  of  the 
value  of  $5,000 ;  and  changed  the  character  of  the  founda- 
tion walls,  and  the  character  of  the  work  from  plain, 
rough,  hammered  walls,  to  battened  and  dressed  walls, 
increasing  the  necessary  cost  and  expense  to  plaintiff 
in  the  sum  of  $12,000;  and  directed  a  change  in  the 
thickness  of  the  walls,  increasing  the  necessary  cost  and 
expense  $12,000 ;  and  directed  a  change  in  the  roofing 
and  towers,  by  ordering  the  erection  of  three  additional 
towers,  and  changing  the  roofing  to  a  Mansard  or  French 
roof,  increasing  the  necessary  costs  and  expense  in  the  sum 
Vol.  XXXI,— 49 
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of  $9,000 ;  and  said  several  deviationB  and  alterations  made 
to  the  said  building  increased  the  nnmber  of  yards  of 
plastering,  and  increased  the  necessary  costs  thereof  in  the 
sum  of  $2,000 ;  and  increased  the  painting  and  glazing 
and  the  necessary  costs  and  expense  thereof  in  the  sum  of 
$1,000 ;  and  increased  the  necessary  amount  of  trimming 
and  the  costs  thereof  in  the  sum  of  $300 ;  and  changed 
the  plan  of  the  vaults  and  vault  doors,  increasing  the 
necessary  cost  in  the  sum  of  $800 ;  and  said  several  alter- 
ations increased  the  necessary  amount  of  lumber  seventy- 
three  thousand  feet,  increasing  the  cost  and  expense  to  the 
said  Jacob  Beichard  in  the  sum  of  $6,078.64. 

And  plaintiff  says  that  he,  at  the  request  of  said  board 
of  supervisors,  acting  by  said  committee  and  architect,  made 
all  the  said  deviations  and  alterations  in  said  building, 
furnishing  all  the  materials  therefor,  and  performing  all  the 
labor  in  and  about  the  building  and  erection  of  said  court- 
house, and  of  the  said  several  alterations  and  additions 
therein ;  and  that  there  was  no  express  contract  for  the 
said  materials  furnished  or  labor  performed  in  the  several 
alterations  and  additions  therein ;  and  that  there  was  no 
express  contract  for  the  said  materials  furnished  or  labor 
performed  in  the  several  alterations  and  additions  to  said 
building,  as  to  die  value  thereof.  And  the  plaintiff  says 
that  the  materials  furnish^  by  him,  and  the  labor  per- 
formed by  him  upon  said  building,  is  of  the  reasonable 
value  of  $89,090.09,  and  that  the  reasonable  value  of  the 
materials  furnished  by  plaintiff,  and  the  work  and  labor 
performed  by  him  in  and  about  the  extra  work  on  said 
building  as  aforesaid,  is  the  sum  of  $52,040.09. 

Plaintiff  says  that  said  architect  approved  said  building, 
and  the  said  board  of  supervisors  of  said  county  of  War- 
ren have,  ever  since  the  1st  day  of  January,  A.  D.  1869, 
been  in  the  use  and  occupanqr  of  said  building  as,  and 
for  the  purpose  of^  a  court-house,  and  all  the  public  offices 
of  said  oounty,  and  that  they  have  paid  the  said  Jacob 
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Beichard  the  sum  of  $50,211.46  on  account  of  said  building, 
and  that  there  is  due  from  said  county  to  said  plaintiff 
thereon,  the  sum  of  $38,878.64,  with  interest  from  the  6th 
day  of  September,  A.  D.  1869 ;  that  said  Jacob  Eeichard, 
on  the  6th  day  of  September,  A.  D.  1869,  presented  to  the 
board  of  supervisors  of  said  county,  his  said  claim  *  * 
for  payment,  and  payment  thereof  was  refused.  The  plain- 
tiff says  that  the  said  submission  of  the  said  several  propo- 
sitions to  the  vote  of  the  people  as  herein  above  stated,  was 
the  only  submission  to  the  vote  of  the  people  made  by  the 
said  board  of  supervisors  in  relation  to  the  building  of  said 
court-house,  or  the  additions  or  alterations  made  upon  said 
original  plans  and  specifications,  or  the  levy  of  a  tax 
for  the  payment  thereof." 

Judgment  is  asked  for  the  sum  of  $38,878.64. 

The  sustaining  of  a  demnrrer  to  this  petition  is  the  error 
assigned. 

Ba/tCToft  cfe  Oateh  with  TodhwnieT  diWHUamsan  for 
the  appellant. 

Bryam,  <6  Seevera  and  Nov/tm  <&  Kamffman  for  the 
iq>pellee. 

Day,  Ch.  J. — I.  Prior  to  the  adoption  of  the  Revision, 

the  county  judge  was  the  financial  agent  of  the  county, 

1.  oooirt:       and  his  authority  to  contract  for  the  erection 

penriflorszereo-  of  a  court-houso  was  without  limit.    StaU  e» 

uOQ  of  pubUo  . 

boUdiDgs.        rd.  Brooks  v.  Na/pier^  7  Iowa,  426. 

The  act  of  March  22, 1860,  which  changed  the  system  of 
oounty  government,  provides :  ^'  That  it  shall  not  be  com- 
petent for  said  board  of  supervisors  to  order  the  erection  of 
a  court-house,  jail,  poor-house  or  other  building  or  bridge^ 
nor  the  purchase  of  real  estate  for  county  purposes  when 
the  probable  cost  will  exceed  (five)  $5,000,  until  a  prop- 
osition therefor  shall  have  been  first  submitted  to  the 
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legal  voters  of  the  county,  and  voted  for  by  a  majority 
of  all  voting  for  and  against  Bach  proposition,  at  a  general 
election ;  notice  of  the  same  .being  given  for  thirty  days 
previously,"  etc.    Kev.,  §  312,  subd.  23. 

The  Code  of  1851,  sections  114  and  115,  Bevision,  sections 
250  and  251,  provided  for  the  submission  by  the  county 
judge  of  certain  questions  to  a  vote  of  the  people,  and  the 
manner  of  submission. 

In  the  case  of  Starr  dk  Rcmdv.  Board  of  Supervisors  qf 
De%  Momes  County ^  22  Iowa,  492,  it  was  held  that  the 
provisions  of  the  Code  of  1851,  directing  the  manner  of  the 
submission  of  a  question  to  the  vote  of  the  people  by  the 
county  judge,  are  applicable  to  and  govern  such  submis- 
sion by  the  board  of  supervisors  under  section  312  of  the 
Revision. 

Section  115  of  the  Code,  251  of  the  Revision,  is  as  fol- 
lows : 

"  The  mode  of  submitting  such  question  to  the  people 
shall  be  the  following:  the  whole  question,  including  the 
sum  desired  to  be  raised,  or  the  amount  of  tax  desired  to 
be  levied,  or  the  vote  per  annum,  and  the  whole  regulation, 
including  the  time  of  its  taking  effect  or  having  operation, 
if  it  be  of  a  nature  to  be  set  forth,  and  the  penalty  for  its 
violation  if  there  be  one,  is  to  be  published  at  least  four 
weeks  in  some  newspaper  published  in  the  county,'^  etc. 

In  pursuance  of  these  provisions  the  board  of  supervisors 
of  Warren  county  "  submitted  to  the  voters  of  said  county, 
at  the  October  election,  1865,  the  question  of  building  a 
court-house,  at  the  county  seat  of  said  county,  and  also  the 
question  of  a  tax  of  $40,000  with  which  to  build  said  court- 
house." 

The  board  of  supervisors  are  agents  of  the  county,  whose 
powers  are  defined  and  limited  by  the  act  creating  them. 
Beyond  the  powers  conferred  upon  them  by  statute  their 
acts  do  no  more  bind  the  county  than  do  those  of  a  special 
agent,  when  he  transcends  the  purposes  of  his  agency,  bind 
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his  principal.  Before  the  adoption  of  this  resolution  the 
board  of  supervisors  could  contract  only  for  a  building  the 
cost  of  which  would  not  exceed  $5,000.  Whatever  powers 
they  acquired  beyond  this  were  derived  from  the  vote  of 
the  county.  This  vote  conferred  upon  them  authority  to 
contract  to  the  extent  of  $40,000.  It .  circumscribed  tieir 
authority  within  that  limit,  just  as  much  as  the  law  before 
had  done*within  the  limit  of  $5,000.  It  said  to  them,  ^^thus 
far,  but  no  farther."  Any  attempt  upon  their  part  to  bind 
the  county  beyond  the  limit  defined  by  this  vote  was  simply 
a  void  act.  It  created  no  legal  liability  on  the  part  of  the 
county.  And  if  the  board  of  supervisors  could  not  them- 
selves bind  the  county  beyond  the  special  authority  dele- 
gated to  them,  it  is  too  obvious  for  discussion,  that  they 
could  not  confer  upo^  the  building  committee  and  the  ar- 
chitect  authority  to  do  so. 

The  plaintiff  was  bound  at  his  peril  to  take  cognizance 
of  the  extent  of  the  authority  of  those  with  whom  he  dealt, 
and  he  ought  not  to  have  consented  to  changes  increasing 
the  cost  of  the  building  beyond  that  which  the  board  of 
supervisors  had  the  power  to  expend.  And,  while  we 
may  deprecate  the  circumstances  which  place  him  in  a  con- 
dition to  suffer  loss,  we  cannot  for  his  protection  place 
upon  the  statute  a  construction  which  would  deprive  the 
counties  of  all  practical  benefits  therefrom. 

Appellant  insists  that,  when  the  voters  of  a  county 
authorize  the  expenditure  of  over  $5,000  in  the  erec- 
tion of  a  court-house,  all  restraints  are  removed,  and 
the  board  of  supervisors  may  contract  to  any  extent, 
notwithstanding  the  lioiitation  in  the  vote.  Such  a  con- 
struction would  work  a  practical  nullification  of  the  statute 
and  defeat  the  evident  purposes  of  its  enactment.  It  can- 
not be  doubted  that  the  object  of  the  legislature  was  to 
protect  the  coimties  from  the  unlimited  power  of  expendi- 
ture for  public  buildings,  which,  prior  to  the  adoption  of 
the  Revision,  was  vested  in  the  county  judge. 
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If  the  law  IB  now  such  that  under  the  vote  of  a  oonnt  j 
authorizing  the  appropriation  of  $6,000  to  the  erection 
of  a  court-house,  the  board  of  supervisors  n^y  build 
one  costing  a  million,  and  bind  the  county  to  pay  there- 
for, it  must  be  admitted  that  the  legislature  upon  the 
subject  has  Mien  fiu-  short  of  accomplishing  the  purpose 
designed.  The  statement  of  such  a  proposition,  it  seems 
to  us,  is  its  refutation. 

n.  The  same  course  of  reasoning  which  establishes 
that  the  board  of  supervisors  cannot  bind  a  county  for  the 

^ impued    erection  of  a  public  building  beyond  the 

oontrmot.  amount  authorized  by  vote,  also  proves  that 

beyond  that  amount  the  county  cannot  be  made  liable 
upon  an  implied  agreement  to  pay  what  the  structure  is 
reasonably  worth. 

To  admit  such  liability  would  simply  ^able  the  board 
of  supervisors  to  accomplish  indirectly  what  they  could  not 
do  directly.  More  than  this,  it  would  place  it  in  the 
power  of  the  contractor  to  render  the  county  liable  with- 
out the  concurrence  or  assent  of  the  board  of  supervisors^ 
and  would  nullify  the  provisions  of  section  313  of  the 
Revision,  which  declares  that  no  contract  for  the  erection 
of  any  public  building  shall  be  entered  into  without  a 
majority  of  the  whole  board  of  supervisors  voting  therefor, 
and  consenting  thereto.  No  argument  cai^  be  advanced  in 
support  of  the  view  that  a  county  may  be  made  liable 
upon  an  implied  agreement  beyond  the  limit  of  the  vote, 
which  would  not  more  strongly  support  the  authority  of 
the  board  to  contract  to  the  same  extent.  No  such 
implied  obligation  exists.  As  was  forcibly  said  in  the  case 
of  Brady  v.  ITie  Mayor  ofJUew  Tork^  2  Bosw.  187,  "  the 
law  never  implies  an  obligation  to  do  that  which  it  forbids 
the  party  to  agree  to  do." 

m.  It  is  claimed,  however,  that  as  the  county  has 
accepted  and  is  occupying  the  building,  it  is  under  obliga- 
tion to  pay  the  contractor  therefor  what  it  has  reasonably 
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-coMitum  ^5^**  This  position  is  not  tenable.  The  erection 
S^iolMpt£M  ^^  ^^®  building  was  nndertaken  under  a  spe- 
of  buudiDg.     ^jjjj  oantract,  and  the  county  has  already  paid 

thereon  the  sum  of  $50,000.  Can  it  be  that  the  county 
cannot  use  what  has  cost  it  so  much,  without  thereby  mak- 
ing itself  liable  for  $39,000  more  ?  What  is  said  in  the 
case  of  ZattmcM,  v.  San  Frcmdsoo^  30  Cal.  106,  is  so 
applicable  to  the  present  question  that  we  quote  therefrom. 
The  court  said :  ^^  To  the  application  of  the  doctrine  of 
liability  upon  an  implied  contract  where  work  is  performed 
by  one,  the  benefit  of  which  is  received  by  another,  there 
must  not  only  be  no  restrictions  imposed  by  the  law  upon 
the  party  sought  to  be  charged  against  making  in  direct 
terms  a  similar  contract  to  that  which  is  implied,  but  the 
party  must  also  be  in  a  situation  where  he  is  entirely  free 
to  elect  whether  he  will  or  will  not  accept  of  the  work, 
and  when  such  election  will  or  may  influence  the  conduct 
of  the  other  party  with  reference  to  the  work  itself.  The 
mere  retenMon  amd  use  of  the  benefit  resulting  from  the 
work  where  no  such  power  or  freedom  of  election  exists, 
or  where  the  election  cannot  influence  the  conduct  of  the 
other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance,  that  the  law 
will  imply  therefrom  a  promise  of  payment."  Now,  it  is 
apparent  that  neither  of  the  conditions  above  spoken  of, 
under  which  the  retention  and  use  of  the  benefit  arising 
from  a  work  creates  an  obligation  to  pay  for  it,  exists  in 
the  present  case.  The  law  .does  impose  restrictions  upon 
the  board  of  supervisors  against  making  a  contract  similar 
to  that  which  is  sought  to  be  implied ;  and,  second :  The 
acceptance  of  the  building  can,  in  no  way,  have  influenced 
the  conduct  of  the  plaintiff  in  respect  thereto. 

If  the  building  had  not  been  accepted  he  could  not  have 
removed  the  seventeen  feet  additional  length,  nor  the 
Mansard  roof,  nor  the  stone  quoins,  nor  the  additional 
lumber,  plastering,  painting  and  glazing ;  and  if  he  could 
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have  done  bo  his  condition  wonld  not  thereby  have  been 
improved. 

The  plaintiff  is  not  injured  by  the  occupancy  of  the 
building.  The  county  cannot  derive  the  benefits  of  its 
contract  without  the  occupancy  of  the  .building,  and  it 
cannot  occupy  the  building  without  using  that  portion  of 
it  for  which  the  plaintiff  claims  extra  compensation.  Such 
use  constitutes  no  such  evidence  of  acceptance  as  to  create 
a  liability  against  the  county.  We  have  no  hesitancy  in 
coming  to  the  conclusion  that  the  plaintiff  cannot  recover. 

It  not  unfrequently  happens  that  contractors,  by  dint 
of  importunityi  effect  changes  in  the  orginal  plan  of  build- 
ings, for  the  express  purpose  of  avoiding  the  contract,  and 
recovering  a  much  larger  sum  than  the  contract  price,  upon 
a  giumtiNn  meruit.  If  one  erecting  public  buildings  for  a 
county  should  be  circumvented  in  such  an  effort,  the  hard- 
ship to  which  he  is  subjected  is  much  more  apparent  than 
real. 

As  was  well  said  in  Brcidy^.  Mayor  of  Neva  Tiwi,  before 
alluded  to :  '^It  nlay  sometimes  seem  a  hardship  upon  a 
contractor  that  all  compensation  for  work  done,  etc.,  should 
be  denied  him ;  but  it  should  be  remembered  that  he,  no 
less  than  the  officers  of  the  corporation,  when  he  deals  in 
a  matter  expressly  provided  for  in  the  charter,  is  bound  to 
see  to  it  that  the  charter  is  complied  with.  If  he  neglect 
this,  or  chooses  to  take  the  hazard,  he  is  a  mere  volunteer 
and  suffers  only  what  he  ought  to  have  anticipated.  If  the 
statute  forbids  the  contract  which  he  has  made,  he  knows 
it,  or  ought  to  know  it,  before  he  places  his  money  or  ser- 
vices at  hazaid.  In  support  of  the  views  herein  expressed 
see  Zotfmam.  v.  Som  FrcmciscOy  20  Cal.  96 ;  Murphy  v. 
Napa  cotmtyj  id.  602 ;  Butler  v.  OUy  of  Charlestaumy  7 
Gray  (Mass.)  13  ;  McSpeon  et  al.  v.  Mayor  of  New  York^ 
7  Bosw.  601 ;  Brady  v.  Same^  2  id.  178 ;  Farmer^  Loan 
amd  Truet  Co.  v.  Same^  4  id.  80 ;  Johnson  v.  Common 
OotmcUy  16  Ind.  227 ;  Jamison  v.  JS^.  Louis  Co.^  33  Mo. 
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169 ;  Hull  cmd  ArgaJla  v.  County  of  MwraJiaU^  12  Iowa, 
142 ;  Cla/rh  v.  Cityof  Dea  MomeSj  19  id.  209 ;  Ma/nnirigY. 
Dutrict  Tovmship  of  Van  Buren,  28  id.  332 ;  Waloott 
T.  Zmorence  County ^  26  Mo.  273;.  Taylor -y.  The  District 
Tovmship  of  Wayne^  25  Iowa,  447 ;  Taylor  v.  The  Dis- 
trict Tovmship  of  Otter  Creek,  26  id.  281. 

The  authorities  cited  by  appellant  do  not  sustain  a  view 
adverse  to  that  here  announced.  The  judgment  of  the 
district  court,  sustaining  the  demurrer,  is 

Affirmed. 


The  Statb  v.  Thompson. 

Qnminal  law:  mubdbb  in  fibst  degbbb :  indictment.  Ths  State  ▼. 
McCormick,  27  Iowa,  402,  and  The  State  ▼.  Watkine,  id.  415,  holding 
that  to  constitute  a  good  indictment  for  murder  in  the  first  degree, 
it  must  diarge  that  the  hUUng  was  wiUf  ul,  deliberate  and  premedi- 
tated, followed.  The  allegation  that  the  aeeauU  was  willful,  delib- 
erate and  premeditated  will  not  suffice* 

Appeal  from  Fayette  District  Cowrt. 

Monday,  Apbil  24. 

The  defendant  was  indicted  at  the  September  term, 
1869,  of  the  district  court  for  Clayton  county,  for  the 
murder  of  Maria  Hagerty,  in  December,  1868.  A  change 
of  venue  was  had  to  Fayette  county,  where  the  defendant 
was  tried  at  the  June  term,  1870,  and  found  guilty  of 
murder  in  the  first  degree,  and  sentenced  to  be  hanged  on 
the  9th  day  of  September  following.  He  appealed  to  this 
court,  and  stay  of  proceedings  was  had  accordingly. 

8.  Updegraff,  E.  Oddl  and  Noble,  Batch  <&  Frese  for 
the  appellant. 
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Sl07i6man,  C.  T.Gnmfer  ajid Samud  Jfwdoek, 
'Connor,  Attoinej-G^nenJ,  for  the  State. 

LAU.  —  The  indictment  in  this  case  is  the  same 
e  and  legal  effect  as  the  indictments  in  the  cases 
te  T.  UcCormick,  27  Iowa,  402,  and  The  StaU  v. 
iL  415.  Ko  conviction,  therefore,  for  murder  in 
gree  conld  legally  be  had  under  this  indictment, 
^e  defendant  only  with  the  crime  of  murder  in 

degree.  The  jury  have  found  the  defendant 
arged  in  the  sixth  count  of  the  indictment.  For 
3  the 'highest  penalty  is  imprisonment  in  the 
f  for  life.  Rev.,  §4193.  The  district  tooit  conld 
ly  Pender  judgment  for  any  thing  more  than 
J  and  costs.    This  court  is  clothed  with  the 

criminal  caeee,  to  render  snch  judgment  as 
.  court  should  have  rendered.  Rev;,  %  4925. 
ttomey-general  having  moved  for  the  entry  of 
lent  in  this  case,  and  the  defendant  not  object- 
lenting  thereto,  audi  judgment  will  be  accord- 
red,  as  was  done  in  The  State  v.  MeCi»viiei, 
le  judgment  appealed  &om  is  therefore,  at  the 

appellee,  modified  and 

-  Affirmed. 
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Lake  v.  Cbukshank. 

Fleadiiigi  denial  of  BxaxfATUBB  to  wbittbn  instbtjicbntb.  The 
defendant  in  an  action  on  a  promisflory  note  maj,  under  a  plea  of 
wm  eitfactvm,  not  under  oath,  show  that  he  never  signed  the 
instrument  sued  on  purporting  to  be,  and  as,  a  note,  by  showing 
that  it  was  changed  or  altered  to  its  present  form  from  a  receipt  or 
the  like.  Chapter  28,  laws  of  1862,  pijoviding  that  the  signature  to 
a  written  instrument  shall  be  deemed  genuine  unless  denied  under 
oath,  relates  alone  to  the  genuinenesi  of  the  9ign(Uure,  and  has  no 
application  to  a  case  like  the  present 

Af^peal/ram  Lee  Cvroy/U  Cov/rt. 
Tuesday,  Afsel  25. 

« 

AonoN  at  law  by  plaintiff  as  the  holder  of  a  promissory 
note,  made  by  the  defendant  ^^  to  Alfred  Ingalls  or  bearer, 
for  $250,  it  being  given  for  the  profits  on  ten  seeders." 
Answer  in  general  denial,  &ilnre  of  consideration,  etc.; 
also,  denying  that  he  ever  signed  the  note  sued  on  as  a 
note ;  also,  by  way  of  cross  actfon,  sets  up  an  equitable 
claim  for  the  surrender  of  the  note  as  having  been  pro- 
cured by  conspiracy  and  fraud  by  the  payee,  the  plaintiff 
and  others.  Eeply  in  deniaL  The  cause  was  tried  to  the 
court,  who  found  that  defendant  did  not  sign  the  note  or 
authorize  any  one  to  sign  it  for  him.  Judgment  for 
defendant.    The  plaintiff  appeals. 

W.  B.  CoUma  for  the  appellant. 

F.  Semple  and  D.  F.  MiUer  for  the  appellee. 

Cole,  J.  —  There  is  nothing  to  show  that  we  have  all 
the  evidence  before  us  which  was  introduced  on  the  trial 
in  the  circuit  court.    We  cannot,  therefore,  say  that  the 
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finding  by  the  court  was  contrary  to  the  evidence.  But  it 
is  urged  that  since  the  defendant  did  not  deny  the  execu- 
tion of  the  note  under  oath,  it  was  error  to  receive  evi- 
dence tending  to  prove,  and  also  error  to  find,  that  the 
defendant  did  not  sign  it. 

The  statute  relied  upon  is  chapter  28  of  the  acts  of  the 
ninth  general  assembly  (see  laws  of  1862,  p.  80),  which  was 
enacted  as  a  substitute  for  Revision,  section  2967.  "  When 
any  action,  defense,  set-off,  counterclaim,  or  cross  demand 
is  founded  on  a  written  instrument,  which  is  referred  to  in 
any  pleading,  and  the  original  or  a  copy  thereof  is  annexed 
thereto  (or  copied  therein),  the  signature  thereto,  or  to  any 
indorsement,  shall  be  deemed  genuine  and  admitted,  unless 
the  party  whose  signature  it  purports  to  be  shall  deny  the 
same  under  oath  in  his  pleading  or  in  a  writing  to  be  filed," 
etc  This  statute  it  will  be  seen  relates  alone  to  the  genr- 
v/menes8  of  the  sigruiture;  while  the  pleadings  in  this 
case  are  grounded  upon  the  idea  that  the  instrument  to 
which  the  defendant's  signature  was  made  was  not  a  prom- 
issory note,  but  some  other  instrument,  as  a  receipt,  testi- 
monial of  agency,  or  the  like,  which  was  susceptible  of 
being  altered,  tod  was  so  altered  as  to  make  it  a  negotia- 
ble promissory  note ;  and  that  the  plaintiff  and  others  had 
confederated  together  to  procure  ^'personal  obligations  of 
men  under  false  pretenses,  misrepresentations  and  &aud." 
To  introduce  testimony  in  support  of  these  defenses  did 
not  require  the  pleading  averring  them  to  be  under  oath. 
The  court  did  not  find  that  the  signature  of  the  defendant 
was  not  genuine,  but  that  he  did  not  sign  the  note.  This 
finding  is  not  necessarily  inconsistent  with  the  idea  that  the 
signature  of  the  defendant  was  genuine ;  for  it  mav  have 
been  signed  to  a  receipt  or  other  instrument,  whidi  had 
been  so  altered  as  to  make  it  a  note^  to  which  it  had  not 
been  signed. 

The  objection  that  the  court  received  evidence  tending 
to  show  that  the  instrument  was  not  stamped  becomes 
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wholly  immaterial,  since  the  oottrt  based  its  judgment 

upon  the  single  fact  that  the  defendant  did  not  sign  the 

note.    There  is  no  finding  that  the  paper  was  not  properly 

stamped. 

Affirmed. 


Melhop  &  KiNokAN  v.  Doane  &  Co.  -ai  sst^ 

1.  Fonner  a^udioatiaii:  judgmbnt  in  bbm:  FORsiaN  attaohmbnt.  n  ^  bss 
An  ansatisfied  jadgment,  rendered  in  another  State,  in  a  proceeding  lu^o 
in  rem,  against  a  defendant  who  was  at  the  time  resident  of  this 
State,  and  who  was  not  personally  served  and  made  no  appearance, 
has  no  binding  force  on  the  defendant  as  a  judgment  in  perwnam, 
and  no  action  can  be  maintained  in  oar  courts  to  recover  the  amount 
thereof. 

%, Nor  has  such  judgment  any  force  in  this, State  as  a  former 

adjudication  of  the  cause  of  action  on  which  it  professes  to  be 
founded. 

8. But  where  property  of  a  defendant  residing  in  this  State,  who 

was  not  personally  served  and  who  made  no  appearance,  is  sold  ^ 
under  a  proceeding  of  foreign  attachment  in  another  State,  he  is  Ih 
thereby  concluded  from  jrecovering  the  value  thereof  by  an  action 
in  the  courts  of  this  State  against  the  plaintiff.  This  holding  is 
based  on  the  same  principle  as  that  which  regards  the  proceeding 
in  rem,  binding  and  conclusive  as  to  the  title  of  the  property  seized 
and  sold  in  satisfaction  of  the  judgment  rendered  therein.  Mellbb, 
J.,  dissenting. 

Appeal  Jr(nn,  Ihibugm  Distri^  Ccwrt. 

Tuesday,  Afeil  25. 

The  original  petition  claimed  $500  for  a  wrongful  eon- 
rersion  by  defendant  of  eight  chests  of  tea  and  three 
boxes  of  spice. 

The  defendants  in  their  answer  justified  the  taking  of 
the  property  by  pleading  that  the  plaintiffs  being  indebted 
to  them,  they  (the  defendants)  brought  suit  and  sued  out  a 
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foreign  attachment  against  the  plaintifb  herein,  before  a 
justice  of  the  peace  of  Cook  county,  Bl. ;  that  a  portion 
of  the  property  in  controversy  was  attached  and  sold  to 
satisfy  said  indebtedness  and  the  judgment  obtained  there- 
on, in  the  attachment  proceeding,  of  which  the  plainti& 
were  notified  by  publication,  and  that  the  balance  of  said 
property  is  in  defendants'  warehouse  in  Chicago,  awaiting 
the  order  of  the  plaintiff.  To  this  answer  a  full  transcript 
of  the  attachment  proceedings  is  annexed  as  an  exhibit 

The  plaintiffs  thereupon,  by  leave  of  the  court,  filed  an 
amended  petition,  stating  ^^  that  the  defendants  wrongfully 
brought  a  suit  in  attachment  in  the  city  of  Chicago,  Illi- 
nois, before  J.  H.  Hoisington,  a  justice  of  the  peace, 
against  your  petitioners,  and  wrongfully  caused  a  writ  of 
attachment  to  be  issued  from  the  office  of  the  said  justice 
of  the  peace  against  the  goods  and  chattels  of  your  peti- 
tioners, and  caused  the  said  writ  to  be  levied  upon  eight 
chests  of  tea,  and  upon  three  boxes  of  spice,  which  were 
the  property  of  your  petitioners,  and  were  of  the  value  of 
$500 ;  and  caused  four  of  said  chests  of  tea  and  one  box 
of  spice  to  be  sold,  and  caused  the  remainder  of  said  tea 
and  spice  to  be  placed  in  the  warehouse  of  the  defendants. 
And  your  petitioners  state  that  the  claim  upon  which 
said  suit  was  brought  was  wholly  false  and  without  founda- 
tion, all  of  which  was  well  known  to  the  defendants ;  that 
no  personal  service  was  made  upon  your  petitioners,  and 
that  they  had  no  knowledge  of  said  suit  until  long  after 
the  same  was  terminated  and  said  property  sold.  And 
your  petitioners  state  that,  by  reason  of  the  wrongful  suing 
out  of  said  writ  of  attachment,  and  levy  of  the  same,  they 
have  sustained  damages  in  the  sum  of  $500,"  etc  They 
also  allege  that  ^^  the  goods  described  in  the  amended  peti- 
tion are  the  same  goods  described  in  the  original  petition, 
and  that  the  wrongful  levy  herein  complained  of  is  the 
same  wrongful  taking  complained  of  in  the  original 
petition." 
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The  defendants  demnrred  to  this  amended  petition, 
which  being  overraled  thej  answered  the  amended  peti- 
tion  by  «.affinnmg their  former  answer,  and  also  bya 
general  denial  of  the  matters  stated  in  the  amended 
petition. 

A  jury  trial  was  had.  Yerdict  for  plaintiffs  for  $490. 
Motion  for  a  new  trial  overruled ;  judgment  on  the  verdict, 
and  defendants  appeaL 

Oriffiih  &  Kmght  for  the  appellants. 

Adams  dk  RdbvMon  for  the  appellees. 

Mnj.TCR,  J.  —  I.  The  appellants  first  assign  as  error  the 
overruling  of  their  demurrer  to  the  plaintiffs'  amended 
petition.  Having  answered  the  pleading  demurred  to 
they  waived  this  objection,  and  hence  the  correctness  of 
this  ruling  cannot  be  examined  by  this  court.  Euhwnk  v. 
WhUtaker,  11  Iowa,'  197;  Sndtk  v.  Taylor,  id.  214; 
Mahaska  dywniy  v.  IngaUsy  14  id.  170 ;  State  v.  Klmg- 
maHy  id.  404 ;  Fra/nMm  v.  Twogoody  18  id.  516. 

n.  The  second,  fourth,  fifth,  sixth,  seventh  and  eighth 
errors  assigned  will  be  considered  together.  They  involve 
the  question  of  the  effect  of  the  foreign  attachment  pro- 
ceedings in  the  State  of  Illinois,  wherein  the  appellants 
were  plaintiffs  and  appellees  were  defendants. 

It  is  conceded  that  the  proceedings  were  regular,  that 
personal  property  of  appeUees  was  duly  attached,  con- 
demned and  sold  under  proper  process  issued  in  the  case. 
It  is  also  conceded  that  the  appellees  —  defendants  in  the 
attachment  proceedings  —  were  at  the  time  citizens  and 
residents  of  this  State ;  that  they  were  not  served  with 
notice  of  the  attachment  suit,  and  had  no  knowledge  of 
the  same  until  long  after  judgment  therein  was '  rendered. 

The  rule  is  well  settled  and  well  understood,  that  in  per- 
sonal actions,  if.  the  court  has  jurisdiction  of  the  subject- 
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matter  and  of  the  parties,  by  the  service  of  notice  of  its 
pendency,  its  judgment  is  binding  and  condusive,  while  it 
remains  unreversed,  however  erroneous. 

It  is  indispensable  to  the  binding  effect  of  a  judgment 
^  that  the  court  had  jurisdiction  of  the  subject-matter  and  of 
the  parties.  K  the  jurisdiction  fail  as  to'  either,  the  judg- 
ment is  a  mere  nullity.  The  whole  doctrine  of  the  binding 
force  and  conclusiveness  of  judgments  rests  upon  the  founda- 
tion of  jurisdiction.  '  Story  on  Conflict  of  Laws,  §§  584, 685, 
686  ;  jRose  v.  Kimleyy  4  Cranch,  269 ;  Jvda  v.  Stephenson^ 
10  Iowa,  493 ;  BvxikmmteT  v.  Carlin^  3  Scam.  (111.)  104 ; 
Mason  v.  Messenger  dk  May^  17  Iowa,  261 ;  Edmunds  ,y. 
Montgomery  cfe  ShaWy  1  id.  143 ;  Olds  v.  OlazSj  7  id.  86 ; 
Zatterette  v.  Cooky  1  id.  1 ;  Johnson  dk  Stephens  v.  BuUery 
2  id.  536 ;  Lampson  v.  PlaM^  1  id.  656 ;  Ham  v.  Steamhoai 
Hamburg^  2  id.  460 ;  Darram^ce  v.  Prestony  18  id.  39Q; 
Johnson  V.  Dodge^  19  id.  106 ;  Ihs  State  of  India/na  ex  rel. 
Stone  V.  Eelmery  21  id.  870;  Osbom  v.  Cloudy  23  id.  104; 
McCormick  v.  Grundy  Voimtyy  24  id.  382 ;  Harshsy  v. 
BlachnarTy  20  id.  162 ;  AheU  v.  .CrosSy  17  id.  171 ;  Newcomb 
V.  Dewey y  27  id.  381 ;  OiUUand  v.  SeiOerSy  2  Ohio  St.  223 ; 
Warren  Manufacturing  Co.  v.  Etna  Insurance  Co.y  2 
Paine's  C.  0.  501 ;  SheUon  v.  Tiffi/ny  6  How.  (U.  S.)  143 ; 
WaU  V.  WaUy  28  Miss.  (6  Cush.)  409 ;  Gray  v.  Hawesy  8 
Cal.  562 ;   Westervdt  v.  Lewisy  2  McLean,  511. 

It  is  equally  well  settled  that  a  judgment  of  another  State, 
where  the  jurisdiction  properly  appears  upon  the  record,  is 
entitled  to  the  same  faith  and  credit  in  this  State  as  it  is 
entitled  to  in  the  State  where  rendered.  MiUs  v.  Duryee, 
7  Cranch,  481 ;  McELmoyle  v.  Coheny  14  Peters,  312,  and 
notes  to  2  American  Lead.  Cas.  719 ;  Warren  Moffiufao- 
taring  Co.  v.  Etna  Insurance  Co.y  2  Paine's  C.  C.  601 ; 
Bathbone  v.  Ferry  et  al.y  1  R.  I.  73 ;  Jacquette  v.  Hugu- 
nony  2  McLean's  C.  C.  129 ;  Lincoln  v.  ToweVy  id.  473 ; 
WesterveU  v.  Lewisy  id.  511;  Hindman  v.  MackaHy  3 
G.  Greene,  170;  TayloTy  Shipton  &  Co.  v.  Bunyon  dk 
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Browny  8  Iow%  474;  Oreason  v.  D(mSy  9  id.  219 ;  Olemr 
mer  &  Dv/rm  v.  Cooper^  24  id.  186. 

There  are  two  general  aspects  in  which  foreign  judg- 
ments (or  judgments  of  other  States)  are  to  be  regarded : 
First,  judgments  im,  perionomh}  second,  judgments  m 
rem.  We  have  seen  that,  in  order  to  the  validity  of  a 
judgment  in  per9onamy  the  court  rendering  the  judgment 
must  have  had  jurisdiction  of  the  subject-matter  cmd  of  the 
person  of  the  defendcmt.  So,  in  judgments  m  rem^  where 
the  subject-matter  is  personal  property  within  the  jurisdic- 
tion of  the  court  pronouncing  the  judgment,  the  adjudica- 
tion is  binding  and  conclusive  as  to  the  right  and  title  to 
the  property  seized  and  sold  under  the  orders  and  process 
of  the  court.  Whatever  disposition  the  court  makes  of  the 
property  by  sale  or  transfer  wiU  be  held  vaUd  in  every 
other  country  where  the  same  question — the  question  of 
title  thereto  —  comes  either  directly  or  indirectly  in  ques- 
tion before  a  foreign  tribxmal.  Orovdson  v.  Leona/rdy  4 
Cranch,  433 ;  WilUomhB  v.  Armroyd^  7  id.  428  ;  Bose  v. 
Kimhfy  evpra;  Oromt  v.  MoLomghlm,^  4  Johns.  34;  2 
Kenfs  Com.  120 ;  1  Greenlf.  Ev.,  §§  540,  541,  and  notes. 

In  admiralty  cases,  which  are  proceedings  m  r«77»,*  there 
is  some  conflict  in  the  cases  as  to  the  extent  of  their  bind- 
ing operation.  In  England,  the  sentences  in  admiralty 
cases  are  held  conclusive,  not  only  in  rem^  but  also  as  to 
all  points  and  £EU3ts  which  they  professedly  or  incidentally 
decide.  In  some  of  the  States  of  America,  the  same  doc- 
trine prevails,  whUe  in  others,  the  sentences  or  judgments 
are  held  conclusive  only  in  rem^  and  may  be  controverted  as 
to  air  incidental  groxmds  and  &cts  upon  which  they  profess 
to  be  founded.  Chancellor  Esnt  says :  "  The  weight  of  judi 
dal  authority  appears,  however,  to  be  decidedly  in  favorof 
the  binding  force  and  universal  application  of  the  doctrine 
of  the  English  law.  Story  on  Conflict  of  Laws,  §  598 ;  2 
Kenf  s  Com.  121 ;  1  Greenlfl  Ev.,  §  543 ;  Vandenhemd  v. 
U.  Ins.  Oo.y  2  Caines'  Gas.  217 ;  2.  Johns.  Cas.  451. 
Vol.  ZXXL— si 
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In  actionB  by  creditors,  hj  the  process  of  attachment 
agaimt  the  property  of  their  debtors,  which  are  recognized 
as  proceedings  m  rem^  we  find  no  conflict  in  the  author- 
ities. Mr.  GhRSBNLEAF  in  his  first  volmne  on  evidence, 
section  542,  says :  ^^  Bnt  in  'this  class  of  cases  we  are 
especially  to  b€»EU*  in  mind,  that,  to  make  any  judgment 
effectual,  the  court  must  possess  and  exercise  a  rightful 
jurisdiction  over  the  BeSj  and  also  over  the  person,  at 
least  so  far  as  the  ^e^  is  concerned;  otherwise  the  proceed- 
ings will  be  disregarded.  And  if  the  jurisdiction  over  the 
Res  be  well  founded,  but  not  over  the  person,  except  as  to 
the  BeSy  the  judgment  will  not  be  either  condusive  or 
bindiujg  upon  the  party  m  personomij  although  it  may  be 
mrem.^^ 

In  LmocH/n,  v.  Tower^  2  McLean,  473,  which  was  an 
action  of  debt  on  a  judgment  obtained  in  Massadiusetts, 
it  is  held,  that  ^^  no  State  can  bind,  by  its  judgments  person- 
ally, a  defendant  who  is  not  within  its  jurisdiction  and  on 
whom  no  notice  has  been  served.'' 

Mr.  Justice  MoLban  in  the  opinion  in  that  case  says : 
"  We  can  entertain  no  doubt  when  a  record  of  a  judgment 
is  offered  in  evidence,  if  a  want  of  jurisdiction  is  shown,  or 
appears  upon  the  face  of  the  proceeding,  it  must  be  held 
wholly  void.  If  the  proceeding  has  been  by  attadmient, 
and  no  personal  notice  has  been  given,  and  the  defendant 
has  not  appeared,  it  does  not  bind  the  defendant.  It  ia  an 
.  expoHe  proceeding,  and  beyond  the  property  attached,  and 
the  local  jurisdiction,  the  judgment  establishes  no  right 
against  him."  Mr.  Justice  Stobt,  in  his  Oonfiict  of  Laws, 
461,  treating  on  this  subject,  says :  "  In  such  cases,  for  die 
purposes  of  a  suit,  the  existence  of  property  within  the 
territory  (other  than  that  where  the  defendant  resides) 
constitutes  a  just  ground  of  proceeding  to  enforce  the  rights 
of  the  plaintiff,  to  the  extent  of  subjecting  such  property 
to  execution  upon  the  decree  or  judgment.  But  it  is  to  be 
treated  to  all  intents  and  purposes,  if  the  defendant  has 
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never  appeared  and  conteeted  the  suit,  as  a  mere  proceed- 
ing m  remj  amd  "not  persanaJly  himdrng  on  the  party  as  a 
decree  or  judgme/nJb!^  See,  also,  PTMpa  v.  SdUcer^  1  Dall. 
261;  BowUng  v.  BwcPe  Moecutorsy  13  Johns.  192; 
Bissell  y.  Briggs^  9  Mass.  462 ;  Thompson  v.  Emert^  4 
McLean,  96 ;  Daara/noe  v.  Prestonj  18  Iowa,  396 ;  Weil  et 
al.  y.  ZowerUhalj  10  id.  575. 

In  DowTier  y.  Shwvoj  2  Poster  (N.  H.),  277,  whteh  was 
an  action  on  a  judgment  obtained  in  Yermont,  it  was  held : 
^^  Where  the  property  of  a  defendant  residing  in  another 
State  is  attached  on  Tneene  process,  notice  of  the  pendency 
of  the  suit  giyen  to  the  defendant  without  the  limits  of  the 
State  where  the  suit  is  pending  is  not  snfSdent  to  giye  the 
court  jurisdicidon  of  his  person.  And  in  such  case  if  a 
judgment  is  rendered  against  the  defendant  living,  out  of 
the  State  where  the  action  is  pending,  the  judgment  is  in- 
operative out  of  the  State  where  it  is  rendered,  unless  the 
court  obtained  jurisdiction  of  the  defendant's  person."  See 
opinion  of  Pbblsy,  J.,  in  that  case,  and  authorities  cited. 

In  Kofne  v.  Cooky  8  Cal.  449,  which  was  an  action  for 
goods  sold  and  delivered,  and  in  which  the  defendant 
pleaded  a  former  recoveiy  in  the  State  of  New  York,  the 
court  held,  that  the  judgment  obtained  in  New  York  by 
publication  of  summons  against  the  defendant,  then  out  of 
the  State  in  which  the  same  was  rendered,  though  it  might 
be  enforced  against  his  property  in  that  State,  has  no  bind- 
ing force  m  pereonmny  and  is  a  mere  Tmllity  when  at- 
tempted to  be  enforced  in  another  State,  either  as  the 
foundation  of  an  action  or  in  support  of  a  plea  of  former 
recoveiy.  The  opinion  was  deUvered  by  Pibu),  J.,  now 
of  the  supreme  court  of  the  United  States,  in  the  course  of 
which  the  learned  judge  says :  ^^  In  order  to  entitle  tiie 
judgment  rendered  in  any  court  of  the  United  States  to 
the  full  fiuth  and  credit  mentioned  in  the  federal  consti- 
tution, the  court  must  have  had  jurisdiction,  not  only  of 
the  cause,  Imt  of  the  pa/rtM%f^  that  failing  in  the  latter  the 
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jadgment  is  of  no  validity  as  a  plea  o£  former  recovery  in 
an  action  on  the  original  demand. 

In  Woodruff  v.  Taylor j  20  Yt.  65,  where  the  defend- 
ant pleaded  a  judgment  rendered  in  Canada,  in  bar 
of  the  action,  Hall,  J.,  delivering  the  opinion  of  the 
court,  Bays :  ^^  Judgments,  in.  r^ard  to  their  conclusive 
effects  as  estoppels,  are  of  two  classes — judgments  m  per- 
don<w9  and  judgments  m  rem.  The  judgment  pleaded  in 
this  case  cannot  be  supported  as  a  judgment  m  personcmij 
because  the  court  rendering  it  had  no  jurisdiction  of  the 
person  of  the  plaintiff  he  being  a  citizen  of  another  govern- 
ment and  having  no  notice  of  the  suit.  As  a  proceeding 
against  his  person,  the  judgment  was  ooramfh  non  judiocj  a 
mere  nullity.  This  is  too  plain  to  need  argument,  andis, 
indeed,  conceded  by  the  counsel  for  defendant  A  judg- 
ment in  rem  I  understand  to  be  an  adjudication,  pro- 
nounced upon  the  etatue  of  some  particular  matter,  by  a 
tribunal  having  competent  authority  iot  that  purpose.  It 
differs  from  a  judgment  in  pereona/m  in  this,  that  the 
latter  judgment  is,  in  form  and  substance,  between  the 
parties  claiming  the  right,  and  that  it  is  so  inter  partes 
appears  by  the  record  itself.  A  judgment  m  rem  is 
fo]pded  on  a  proceeding  instituted,  not  against  the  person 
as  such,  but  against  or  upon  the  iMng  or  subject-matter 
itself,  whose  state  or  condition  is  to  be  determined.  It  is 
a  proceeding  to.  determine  the  state  or  condition  of  the 
thing;  and  the  judgment  is  a  solenm  declaration  upon  the 
eta(/u8  of  the  thing.^^  ^^  An  attachment  of  property  in  this 
State,  where  the  couvt  has  jurisdiction  of  the  property  but 
not  of  the  person  of  the  defendant,  and  a  sale  under  it  on 
execution  is  in  the  nature  of  a  proceeding  in  rem.  The 
judgment,  if  the  defendant  have  no  notice,  would  be 
treated  as  a  nullity  out  of  one  jurisdiction,  so  fsu*  as  the 
person  of  the  defendant  was  concerned ;  though  it  would 
be  held  binding  as  between  the  parties,  so  far  as  regarded 
the  property,  as  a  proceeding  ♦»  «m» 
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In  Jones  v.  Speaoer^  15  Wis.  583,  the  court  held  that  a 
judgment  in  an  attachment  suit  in  a  court  of  another 
State,  where  there  was  no  service  of  process  upon  the 
defendant  and  no  appearance  bj  him,  binds  only  the  prop 
ertj  of  the  defendant  proceeded  against  in  such  State. 
PAnn^,  J.,  delivering  the  opinion,  says :  "  The  only  ques- 
tion presented  in  this  case  is,  whether  a  judgment  rendered 
in  an  attachment  suit  in  another  State,  where  there  was  no 
service  upon  the  defendant  and  no  appearance  by  him,  is 
binding  upon  him  in  this  State.  We  suppose  it  to  be  well 
settled  that  it  is  nof  Oiting  Bwpe  v.  Seatonj  9  Wis. 
328 ;  J(prm8  v.  Ba/rretty  14  id.  691. 

In  Simi  V.  FrcmJc^  26  HL  125,  it  was  held,  that  a  judg 
ment  of  another  State  is  a  nullity  in  Illinois,  as  a  personal 
judgment,  if  the  defendant  had  not  entered  an  appearance, 
or  process  had  not  been  served  upon  him  in  the  State 
where  the  judgment  was  rendered,  and  that  a  statute  of 
such  State  authorizing  such  judgment  can  only  be  binding 
on  one  who  is  within  the  State,  and  not  upon  one  who  is  a 
citizen  ^another  State  at  the  time  the  judgment  was 
renderd^B 

Again/ny  the  common  law  of  this  country,  independent 
of  the  federal  constitution  and  the  act  of  congress  of  1790, 
a  judgment  rendered  in  one  State,  where  the  defendant 
had  been  personally  served  with  process,  was  only  prima 
fade  evidence,  and  subject  to  be  inquired  into  by  plea  of 
nH  dAet  when  sued  on  in  another  State.  Dwrcy  v. 
Ketohum,  11  How.  (U.  S.)  172. 

To  remedy  this  evil  and  provide  that  sudi  inquiry  and 
double  defense  should  not  be  allowed  was  the  principal 
object  of  the  constitutional  provision,  that  ^'  ftill  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  State ; "  and  to 
carry  this  provision  into  effect,  the  act  of  congress  of  May 
26,  1790,  was  passed^  providing  that  the  ^^  records  and 
judicial  proceedings  of  one  State  shall  have  the  same 
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&kh  and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  nsage  in  the  oonits 
of  the  State  fix>m  whence  said  records  are  or  shall  be  taken." 
Mills  V.  Duryee^  7  Cranch,  483 ;  Dwtcy  v.  Ketokwm,^  11 
How.  (U.  S.)  172. 

^^  On  the  other  hand,"  says  the  supreme  court  of  the 
United  States,  in  the  case  last  cited,  ^^  The  international 
law  as  it  existed  among  the  States  in  1790,  was,  that  a 
judgment  rendered  in  one  State,  assuming  to  bind  the 
person  of  a  citizen  of  another,  was  void  within  the  foreign 
State,  when  the  defendant  had  not  been  served  with  pro- 
cess or  voluntarily  made  defense,  because  neither  the  legis- 
lative jurisdiction  nor  that  of  the  courts  of  justice  had  any 
binding  force."  And  it  is  decided  in  that  case,  that  the  act 
of  congress,  giving  to  judgments  rendered  in  one  State 
the  same  force  and  effect  in  all  courts  of  the  United  States 
as  they  have  in  the  courts  of  the  State  where  rendered, 
does  not  apply  to  a  judgment  recovered  against  a  non- 
resident defendant  who  has  not  been  served  with  process 
and  nuule  no  defense,  and  that  such  a  judgment  is  not 
entitled  to  any  fSuth  or  credit  out  of  the  State  in  which  it 
was  rendered.  The  learned  judge,  delivering  the  opinion 
in  that  case,  says :  "  When  we  look  to  the  previous  law, 
and  the  evil  intended  to  be  remedied  by  the  iramers  of 
the.  constitution  and  by  congress,  we  cannot  bring  our 
minds  to  doubt  that  the  act  of  1790  does  not  operate  on, 
or  give  additional  force  to,  the  judgment"  thus  obtained. 
"We  concur  with  the  various  decisions  made  by  State 
courts,  holding  that  congress  did  not  intend  to  embrace 
judicial  records  of  this  description." 

Many  other  cases  in  accord  with  those  referred  to  could 
be  cited,  but  we  deem  it  unnecessary.  Our  examination 
has  been  somewhat  extensive,  and  we  have  &iled  to  find 
any  case  holding  a  contrary  doctrine.  In  view  of  die 
nimierous  decisions  cited,  we  unite  in  holding : 

Fi/TBt^    that   an    unsatisfied    judgment    rendered    in 
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another  State,  whether  property  is  attached  or  not, 
where  the  defendant  ifi  at  the  time  a  resident  of  this  State 
and  has  not  been  served  with  notice  of  the  pendency  of 
the  action  within  the  foreign  jurisdiction,  and  has  made  no 
appearance  to  the  action,  has  no  binding  force  or  effect 
upon  the  dtfendant  mpersonomij  so  that  an  action  can  be 
maintained  thereon  in  this  State  to  recover  the  amount  of 
the  judgment. 

Secondy  that  such  judgment  (being  unsatisfied)  has  no 
Ibrce  or  effect  in  this  State  as  a  former  adjudication  of  the 
cause  of  action  on  which  it  professes  to  be  founded. 

Thirdy  the  court  (a  majority)  holds  that,  to  the  extent 
of  the  property  seized  and  sold  in  the  attachment  proceed- 
ings in  satis&ction  of  the  judgment  therein,  the  defendant 
in  such  proceedings  is  concluded  from  recovering  the  value 
thereof  in  an  action  in  this  State  against  the  plaintiff  in 
the  foreign  judgment,  unless  in  a  proper  case  he  can  show 
that  it  was  procured  through  fraud.  That,  upon  the  same 
principle  on  which  it  is  held  that  the  proceedings  m  rem 
are  binding  and  conclusive  as  to  the  title  and  disposition 
of  the  property  seized  and  subjected  to  sale  in  payment  of 
the  plaintiff's  daim,  the  defendant  is  also  concluded  from 
recovering  in  another  action  the  value  of  the  property  thus 
seized  and  sold. 

To  this  last  holding  of  the  court,  the  writer  of  this  opin- 
ion does  not  assent,  but,  on  the  contrary,  holds  that  on 
principle  and  the  authorities  dted  herein,  the  judgment, 
whether  satisfied  or  not,  is  entitied  to  no  faith  or  credit 
whatever  inpersonam  out  of  the  State  where  the  same 
was  rendered,  and  has  no  force  or  validity  whatever 
beyond  the  title  of  the  property  sold,  and  consequently 
that  the  plaintiffs  in  this  action  may  maintain  an  action  to 
recover  the  value  of  such  property  by  showing  that  the 
attachmait  proceedings  were  based  upon  a  fidse  or  un- 
founded daim. 

It  results  from  the  holding  of  the  court  that  the  judg- 
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ment  find  proceedings  in  tJie  attechment  suit  in  lUinoia, 
'  by  defendants  as  a  justification  of  the  sale  and  con- 
af  a  part  of  the  goods  for  which  plaintiffs  in  this 
le,  as  a  plea,  most  be  regarded  as  a  bar  to  their 
recovery  for  the  value  of  the  goods  so  sold,  onlesB 
roper  proceeding  it  is  shown  to  have  been  fraoda- 
>tained ;  bat  it  is  of  no  validity  beyond  this. 
e  variooB  rulings  of  the  district  conrt  were  based 
different  theoty  of  the  law  from  that  herein  ex- 
the  judgment  is  reversed  and  a  new  trial  ordered. 
Bevereed. 


OhAHBEBLIK  v.  B0BXBT8OV. 

L  Per  OCEIAM. 

KATmOATION :  VaSDOB  AHD  VSHUBB :  0Olrrsi.CT.  Wbeie 
D  owning  Unds,  mttet:  being  advised  that  one  acting  aa  hit 
lU  contnoted  to  sell  the  same  apoa  terms  and  conditions 
le  was  not  anthoriied  to  make,  asaenta  to  the  traDsaction  bj 
to  tiie  agent  that  he  will  fomaid  to  him  a  deed  to  be  deliv- 
the  vendee,  he  will  be  held  to  have  lattfled  the  agent's  acta, 
therebj  estopped  from  afterwttid  ieajiug  the  binding  force 
ontract. 

36;  STAKPa.  The  objection  that  a  writing  is  not  Btamped 
a  made  at  the  time  It  Is  offered  in  evidence,  and  cannot  be 
tiiet  it  has  been  received  withont  objection.  Follovring 
um  V.  Wti*m,  26  Iowa,  120. 

I  of  finodai  coktsa^ot  fob  uia  of  i.akd.  The  objection 
contract  for  the  sale  of  lands  la  not  evidenced  bj  wilting  it 
ible  where  a  part  of  the  pnrehaae-monej'  was  paid,  utd  the 
entered  into  poaaession  under  the  contract. 
id  and  wils:  OONTBACt  WTth  wife.  A  vendor  of  real  estate 
1  be  relieved  from  hit  contract,  and  his  obligation  to  convej 
ider,  on  the  ground  tiiat  the  vendee, being  a  married  woman, 
oond  by  the  oontiaot,  and  that  it  is,  hence,  wanting  in  mnta- 
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alltj,  where  ehe  hu  ukld  yut  o(  tbe  pnrobase-moiier,  entered  Into 
po— owtop  of  the  l^a  and  erected  ImproTements  thereon,    nnder  ) 
meh  dmimetuuei,  the  coutitM^t  coald  be  enforced  agidust  her  In  I 
eqni^,  and  the^npaid  pnrchaae-moaey  be  declared  a  charge  on  the  * 


II.  Per  Bbok,  J. 

S.  In  DO  case  will  a  penon,  oontracUng  with  a  married  woman, 
be  relieved  txom  his  contract  on  the  groond  of  want  of  matoalitj, 
if  It  appear  certain  that  ondei  the  facta  of  the  caae  he  will  not  be 
Bxpoood  to  lOHB  or  iubjected  ts  injastice  by  Its  enforoament. 

Aj^teeU  fmm.  Cedar  Dufy^  OouH. 
Tpbbdat,  Apim.  36. 

Aonov  in  dianceiy  to  enforce  Uie  specafic  performance 
of  a  contract  to  conve;  certain  lands.  Upon  the  final  hear- 
ing a  decree  was  rendered  in  accordance  vith  the  pray^ 
of  the  petitioner.     Defendant  appeals. 

Thomas  Eamma  for  the  af^pellant. 

Wo^  <&  Xandt  for  the  appellee. 

BxoK,  J.  —  I.  The  evidence  discloees  the  following  Acts : 
The  defendant,  who  resides  in  the  State  of  Ohio,  was  the 
1.  Aaxta:  no.  ownCT  of  certain  lands  in  Cedar  eonnty.  In 
S^S!  '  '  addressed  a  letter  to  Ing- 
•"*"™  ,  before  that  time,  were 
partaf  «  agents,  informing  them 
that  1  id  axty  acres  of  land  in 
Oedar  of  selling,  aAd  inquiring 
ibsar  i,  in  the  language  of  Uie 
l^tar,  ap  a  sale."  Upon  the 
recap  be  relied  thereto,  inform- 
ing d  Ingman  &  Bnll  had  been 
Vol 
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difiBolyed)  and  specifying  the  tenne  upon  which  he  would 
undertake  to  sell  defendant's  lands,  and  collect  deferred 
payments.  The  letter  closes  with  this  sentence :  ^'  If  jou 
conclude  to  sell,  write  and  state  price  and  terms,  and  I 
will  sell  for  you."  There  was  no  further  correspondence 
between  Ingman  and  defendant  untQ  the  June  following, 
when  Ingman  wrote  to  the  defendant  that  a  party  wished 
to  buy  his  land  and  desired  to  know  his  price  and  terms, 
and  that  this  party  would  give  $12.50  per  acre  for  the 
tract  To  this  letter  defendajit  replied  that  he  would 
take  $12.50  per  acre  for  the  land — one-half  cash  down 
and  the  balance  is\  one  year,  with  interest,  to  be  secured 
by  mortgage  upon  the  property.  He  closes  the  letter  by 
saying :  ^^  If  this  o£fer  is  accepted,  write  me,  and  I  will 
attend  to  having  the  papers  made  out  immediately  and 
forwarded."  In  August  following  Ingman  wrote  defend- 
ant that  he  could  sell  the  land  for  $12.50  per  acre— one- 
third  cash,  one-third  in  one  year,  and  one-third  in  two 
years,  with  ten  per  cent  interest,  the  deferred  payments 
secured  by  mortgage  upon  the  land.  This  letter  defend- 
ant did  not  answer.  In  October  Ingman  wrete  defendant 
as  follows :  ^^  You  will  see  by  deed  indised  that  I  have 
sold  your  land,  if  you  choose  to  ratify  the  contract  There 
is  $800  now  ready  and  they  will  pay  the  $200,  if  possible, 
atthedeliveryof  the  deed,  and  if  not,  within,  say  sixty  days 
thereafter,  the  other  $1,000  on  or  before  December  1, 
1868,  with  ten  per  cent  interest  from  date  of  mortgage  or 
delivery  of  deed,  with  notes  secured  by  mortgage.  I  think 
they  will  pay  the  $200  at  the  delivery  of  deed,  and  the 
other  they  want  at  their  option  at  December,  1868,  or 
before,  if  they  can  pay  it.  Please  return  deed  stamped," 
etc.  A  deed  prepared  for  defendant's  signature  was 
inclosed  in  this  letter.  Defaidant  replied  to  this  letter  in 
due  time,  acknowledging  the  receipt  of  the  deed  and  mak- 
ing the  following  statement  in  r^ard  to  it  ^^  I  can't  fill 
it  up  until  the  last  of  the  month,  as  my  wife  is  east  and 
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will  not  be  liame  until  about  the  last  of  this  month;  I  will 
then  attend  to  it  immedistely."  On  the  4th  day  of  Novem- 
ber following,  he  again  wrote  Ingmah  that  his  wife  would  be 
home  in  a  few  days,  and  adds :  ^^  I  will  fill  ont  those 
papers  and  forward  them.''  He  states  that  he  may  have 
to  go  to  Iowa  City  ^^  this  week ;"  if  he  does  go  he  will  see 
Ingman ;  if  not,  he  adds,  ^^I  will  send  the  papers  immedi- 
ately." 

II.  Plaintiff  paid  Ingman  in  October,  at  the  time  he  for- 
warded the  deed  to  defendant,  $800.  The  defendant  had 
no  oommnnication  with  Ingman  in  regard  to  the  business 
nntil  November  20th,  when  he  wrote  that  he  would  not 
sell  the  land.  The  last  letter  of  Ingman,  written  on  the 
Slst  day  of  November,  informed  defendant  that  plaintiff 
had  fulfilled  her  agreement  and  was  about  to  build  a  house 
upon  the  land.  This  is  the  substance  of  all  the  correspond- 
ence between  Ingman  and  defendant.  October  18th, 
plaintiff  executed  a  note  and  mortgage,  according  to  the 
terms  of  her  proposition,  which  were  delivered  to  Ingman, 
and  after  the  commencement  of  this  suit  she  paid  to  the 
derk  of  the  district  court  the  amount  of  principal  and 
interest  due  thereon.  The  $800  paid  by  her  to  Ingman, 
he  deposited  (less  his  commission)  with  a  banker,  taking  a 
certificate  of  deposit  therefor  payable  to  defendant.  This 
certificate  has  been  delivered  to  the  derk  of  the  district 
court.  The  plaintiff  went  into  possession  of  the  land  in 
November — the  precise  day  does  not  appear — and  in  that 
month  erected  a  dwelling-house  thereon. 

Plaintiff  is  a  married  woman,  but  the  payments  made 
upon  the  land  were  of  her  own  money,  which  she  had 
acquired  by  the  sale  of  property  held  by  her  in  her  own 
right. 

From  these  &cts  we  draw  the  following  conclusions :  - 

1.  Ingman  was  the  agent  of  defendant  in  the  sale  of  the 
land.  The  first  and  second  letter  written  by  defendant 
dearly  establishes  the  agenqr. 
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2.  While  the  Bale  made  by  Ingman  was  not  in  aooordanoe 
with  the  terms  and  instructions  by  which  his  authority 
was  limited,  yet  it  was  ratified  by  defendant  The  two 
letters  of  defendant,  the  first  in  reply  to  the  letter  of  Ing- 
man,  communicating  the  &ct  of  the  sale  and  its  terms,  and 
the  second,  explaining  defendant's  delay  in  executing  the 
deed,  contain  unconditional  promises  to  execute  the  deed 
and  fix'a  time  when  he  will  do  so.  These  letters,  being 
in  response  to  the  communication  of  Ingman,  in  which 
defendant  is  informed  of  the  fiust  of  the  sale  and  its  terms, 
will  bear  no  other  interpretation  than  that  of  approval 
and  ratification  of  the  transaction.  That  the  letters  were 
intended  to  convey  to  Ingman  defendant's  assent  to  the 
sale,  and  were  so  understood  by  plaintiff  and  Ingman, 
there  can  be  no  doubt.  Defendant  cannot  now  be  pei^ 
mitted  to  deny  the  ratification  so  unmistakably  established. 
This  ratification  of  jthe  contract  of  sale  operates  to  make 
the  contract  binding  upon  defendant,  as  much  so  as  though 
it  had  been  in  accordance  with  the  terms  he  communicated 
to  Ingman. 

m.  It  is  argued  that,  as  the  letters  between  defendant 
and  Ingman  are  not  stamped,  they  are  not  competent 
2.  BriDnroi:  ^^deuce  to  establish  the  contract  This  objeo- 
"^*°^p^  tion  is  answered  by  the  simple  statement  of  the 
fitct  that  these  letters  were  either  introduced  in  evid^ioe 
by  defendant,  or  their  contents  proved  by  him  without 
objection  by  either  party.  He  cannot  now  deny  their 
admissibility  or  destroy  their  effect  upon  this  ground. 
ITumipdan  v.  Wilaany  26  Iowa,  120. 

lY.  It  is  urged  that  the  contract  in  question  is  not 
sufSdently  established  by  writing  to  take  it  out  of  the 
8.  sxATDTB  ov  ^^^^  of  fiends.  The  ready  reply  to  this 
^1^;^^  objection  is,  that  plaintiff  paid  to  defendant — 
^  ^^^  that  is,  to  Ingman,  who  we  hold  was  defendant's 
agent — money  upon  the  contract,  and  went  into  the  pos- 
session of  the  land  with  the  consult  of  defendant's  agent 
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This  is  snffident  to  take  the  contract  out  of  the  statute. 
Kev.,  §§4006,  4007,  4008;  SykeB  v.  Bates,  26  Iowa,  521. 

Y.  It  is  also  insisted  that  as  dflfendant  was  a  married 
woman,  she,  herself,  was  not  bound  by  the  contract,  and  as 
4.  Hubbard  there  is  no  mutuality  between  the  parties  there- 
ooSrSct^th  *o>  as  to  its  binding  effect,  it  cannot  be  enforced 
^^®"  against  defendant.    It  will  be  found,  however, 

upon  examination  of  the  authorities,  that  the  rule  here 
contended  for  is  not  of  universal  application,  and  as  to  its 
extent,  is  quite  uncertain.  See  2  Parsons  on  Contracts,  893, 
894,  and  notes. 

An  examination  of  the  authorities,  and  an  attempt  to 
deduce  rules  therefrom,  is  unnecessary  in  this  case,  as  we 
conceive  the  question  involved  may  be  solved  upon  other 
principles. 

It  will  be  remembered  that  plaintiff  paid  to  defendant's 
agent,  before  the  ratification  of  the  contract  by  defendant, 
the  first  payment  of  $800,  and  before  defendant  advised 
his  agent  of  his  refosal  to  convey  the  lands,  she  executed 
notes  and  a  mortgage  to  secure  the  deferred  payments. 
One  of  these  notes  was  paid  before  the  commencement  of 
the  suit,  and  the  other  at  maturity.  It  thus  appears  that 
plaintiff  had  partly  performed  the  contract  on  her  part 
before  suit,  and  fully  performed  before  judgment.  The 
defendant  cannot  claim  to  be  released  from  the  contract,  on 
the  ground  that  plaintiff  was  not,  when  it  was  entered  into, 
bound  thereby.  Its  perfbrmance,  on  her  part,  is  an  answer 
to  this  objection. 

Admitting  that  the  contract,  if  it  had  not  been  performed 
or  partly  performed  by  plaintiff,  could  not  have  been  en- 
forced against  her,  it  does  not  follow  that  defendant,  for  that 
reason,  woxdd  be  relieved  from  its  obligation.  The  dis- 
ability of  a  married  woman,  whereby  she  is  exempted  frx>m 
the  obligation  of  her  contracts,  is  not  created  by  the  law  for 
the  benefit  of  those  who  contract  with  her,  but  for  the  pro- 
tection of  herself  and  her  husband.  Those  contracting  with 
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her  cannot  seek  benefits  and  inmmnities  on  account  of  this 
disability,  nor  be  relieved  of  their  obligations  nnless  they 
would  be  exposed  to  loss  or  subjected  to  injustice  by  reason 
of  the  fiEU^  that  the  contract  cannot  be  enforced  against  her. 
If  it  appears  certain  that  a  party  contracting  with  a  mar- 
ried woman  will  not  thus  suffer  on  account  of  her  disability^ 
as  in  the  case  where  she  has  performed  her  obligation,  or 
has  done  that  which  is  the  consideration  for  the  promise  of 
the  other  party,  or  when  the  consideration  is  secure  to  him, 
in  such  cases  her  disability  cannot  be  set  up  as  a  defense  to 
an  action  against  him  upon  the  contract.  The  foregoing 
discussion  upon  this  point  expresses  my  own  views  upon 
which  I  am  satisfied  to  rest  my  conclusions.  The  other 
members  of  the  court  arrive  at  ike  same  result  by  a  some- 
what di£%rent  course  of  reasoning.  They  are  of  the  opinion 
that  under  the  circumstances  of  the  case  —  the  part  payment 
of  the  purchase-money  before  suit,  the  possession  of  the 
land  and  improvements  made  thereon  by  plaintiff,  and  the 
beneficial  nature  of  the  transaction  as  to  plaintiff —  the  con- 
tract could  in  equity  be  enforced  against  plaintiff  and  the 
unpaid  purchase-money  declared  a  charge  upon  h^  squt- 
rate  estate.  There  is  not  such  a  lack  of  mutuality  as  would 
defeat  the  recovery  by  d^endant  in  case  plaintiff  had  fiuled 
to  perform  folly  her  part  of  the  contract  Neither  can  it 
be  considered,  that  mutuality  is  so  wanting  in  this  case, 
where  the  plaintiff  is  seeking  to  enforce  the  contract,  as  to 
defeat  her  action. 

The  evidence  shows  that  plaintiff  has  fully  performed 
her  contract  She  has  paid  all  the  money,  a  part  to  de- 
fendant's agent  and  the  balance  into  court  The  law  and 
good  conscience  demand  that  defendant  be  required  to  con- 
vey to  her  the  lands  in  question.  This  relief  the  decree 
of  the  district  court  justly  awards  her.     In  our  opinion  it 

should  be 

AfiSrmed. 
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Bbrbt  V*  Bbbrt  et  al. 

1.  Qift:    FEBFOBMAKOB    OF    CONDITIONS:    BBTOFPBL.      To   entitle^  a 

donee  of  personal  property  to  claim  that  the  gift  is  irreyocable,  and 
inyests  him  with  the  right  to  the  property,  it  most  be  shown  that 
he  has  complied  with  certain  conditions  npon  which  the  gift  was 
made. 

2. The  fact  that  an  agent  of  the  donor,  or  one  having  the  posses- 
sion of  the  property,  delivered  it  without  authority  to  the  donee,  he 
not  being  entitled  thereto,  not  having  performed  the  conditions 
imposed,  would  not  bind  the  donor,  Aor  would  his  mere  ftdlure  to 
repudiate  it  estop  him  from  afterward  denying  the  right  of  the  donee. 

8.  Detiniiei  biobtb  inn>BB  agbbbmbnt.  An  agreement  on  the  part 
of  a  debtor  to  deliver  as  security  to  his  creditor  certain  personal 
property  will  not  enable  the  latter  to  maintain  detinue  therefor  in 
case  of  its  non-delivery. 

Appeal  from  Lucas  Oircmt  Qywrt. 

WXDBBBDAT,  APBIL  26. 

AonoN  in  detinue  for  horseB,  harness,  cows,  hogs, 
plows,  harrows,  wagon,  reaper,  planter,  stalk  cntter,  wheat, 
com,  etc.,  bemg  the  stock,  utensils,  and  grain  on  a  certain 
&nn,  owned  by  the  defendant  John  Berry,  and  cultiyated 
by  the  d^endant  James  Berry.  There  was  a  jury  trial, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendants  appeal. 


K  M.  Thorpe  and  J.  W.  WSkersan  for  the  appellant 
Stfuart  BrcfQkore  fbr  the  appellee. 

Colb,  J. — A  concise  statement  of  the  main  grounds  of 
claim  by  the  respective  parties  will  conduce  to  brevity  and 
l^ot:  peru  perspicuity  in  the  disposition  of  the  questions 
J^SSSi?  involved.  The  plaintiff  is  a  son  of  the  de- 
"^^"^       fendant  John  Berry,  Sr.,  and  a  brother  of  the 
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defendant  James.  In  1865  they  were  all  living  in  Ohio,  and 
the  defendant  James  was  the  owner  of  a  tannery  and  stock. 
The  plaintiff^  Joseph,  was  a  tanner ;  he  was  also  more  or 
less  intemperate.  James,  with  a  partner,  was  mercfaandis 
ing,  and  the  fSather  porchased  of  him  the  tannery  and  stock 
at  between  $1200  and  $1300,  deposited  with  the  firm  $2,000 
to  be  applied,  first,  in  payment  for  the  tannery,  etc.,  and  the 
balance  to  be  advanced  for  the  purchase  of  stock  as  Joseph 
shonld  want  and  James  should  approve.  Joseph  was  to  have 
the  entire  profits  of  the  tannery,  etc.,  and  if  he  kept  sober 
and  attended  to  his  business  the  entire  property,  after  three 
yerrs,  was  to  be  his  by  the  gift  of  his  fiither.  All  the 
money  was  invested  in  stock,  etc.,  but  Joseph  did  not  keep 
sober  or  attend  to  his  business,  and  remained  there  only 
about  six  months,  and  then  voluntarily  left,  taking  with 
him  a  team  valued  at  about  $400,  his  iather  agreemg 
thereto.  James  afterward  sold  the  tannery,  stock,  etc, 
and  used  the  proceeds.  Within  a  year  or  so  afterward 
Joseph  and  James,  with  others  of  the  fiunily,  came 
to  Iowa,  and  James  went  on  to  a  farm  belonging  to  the 
&ther.  The  stock,  utensils,  etc,  in  controversy  were  pro- 
cured and  put  on  the  fiirm  by  James,  the  fiither  ftimishing 
much  of  the  means  therefor.  Joseph's  habits  continued 
about  the  same,  and  a  part  of  the  time  he  was  on  the  £Euin 
working  with  James  and  received  some  money  from  him. 
In  1868,  James  became  insane,  and  was  takopi  to  the  a^lum 
at  Mount  Pleasant.  While  he  was  there  it  was  reported 
in  the  neighborhbod  of  his  residence  that  a  judgment 
against  him  had  been  sent  from  Ohio  for  collection,  and 
thereupon  Joseph  went  to  James'  residence,  and  with  the 
consent  of  James'  wife  executed  and  left  with  her  a  receipt 
for  a  part  of  the  property  in  controversy,  stating  therein 
that  he  agreed  to  credit  the  value  of  it  on  the  amount 
owing  him  bv  James.  Joseph  now  claims  in  this  action  that 
the  tannery,  etc.,  was  his  property,  and  that  the  defendant 
James  had  converted  it  to  his  own  use  and  was  therefore 
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indebted  to  him  for  the  amount  of  its  value,  which  James 
had  used  in  the  purchase  of  the  property  in  controversy, 
and  had  agreed  to  hold  it  as  secnrity  for  Joseph's  debt. 
The  defendants  claim  that  the  tannery  never  became  the 
property  of  Joseph,  but  was  the  property  of  the  father, 
and  that  the  property  in  controversy  had  been  turned  over 
to  the  fSather  as  security  for  James'  indebtedness  to  him 
and  for  rent. 

The  court;  instructed  the  jury  "  that  if  James  invested 
the  money,  left  with  him  by  the  fiEither,  in  property,  and 
'placed  }t  under  the  control  of  Joseph,  in  violation  of  the 
terms  of  the  gift,  and  the  said  John  Berry  afterward 
acquired  knowledge  of  the  same,  they  will  inquire  whether 
he  repudiated  or  set  aside  said  investment,  and  if  he  did 
not  he  would  be  bound  by  the  same,  and  could  not  dispute 
the  plaintiff's  right  thereunder."  And  the  court  reftised 
to  give  thefoUowing  instruction  asked  by  defendants,  to- 
wit :  ^^Plamtiff  claims  that  John  Beny  gave  to  him  as  a 
gift  a  tannery,  stock  and  money,  amounting  to  $2,000,  at 
Bayresville^  Ohio;  a  gift  to  be  binding  and  irrevocable 
must  be  completed  by  delivery  to  the  donee  by  the  giver 
or  by  his  authority,  without  conditions ;  or,  if  conditions 
were  imposed,  that  they  were  complied  with  by  the  donee." 

It  was  alike  error  to  give  the  first  and  to  reftise  the  last 
If  the  donee  had  knowledge  of  the  terms  of  the  gift,  of 
course  he  coxdd  not  acquire  a  title  by  receiving  the  prop- 
erty in  violation  of  such  terms.  And  even  if  he  did  not 
have  knowledge  of  the  terms  of  the  gift  (but  about  which 
there  can  be  no  controversy)  and  received  the  property 
from  James,  *the  agent,  he  could  not  acquire  a  better  title 
than  the  agent  was  authorized  to  confer ;  and  the  donor, 
in  either  case,  would  not  be  bound  by  his  simple  fidlure  to 
repudiate  it.  If  the  donee,  in  the  belief  that  his  title  was 
good,  had  changed  his  situation  and  expended  money  or 
the  like,  then  the  donor  might,  by  his  fidlure  to  repudiate, 
be  liable,  Jike  a  grantor  for  value,  to  the  application  of  the 
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doctrine  of  equitable  estoppel.  And,  again,  m  to  the  in- 
struction refused,  it  may  be  remarked,  that  it  embodies  a 
yery  plain  and  elementary  principle,  that  a  donee  may 
not  dictate  the  terms  to,  nor  change  those  made  by,  the 
donor ;  he  must  take  the  gift  with  its  conditions  or  not  at 
alL 

It  is  not  necessary  to  review,  seriatim,  the  twenty^hree 
instmctions  given  and  the  eighteen  refused.  TJp<m  this 
branch  of  the  case  the  court  should  have  said,  in  substance, 
to  the  jury,  that  if  they  believed  from  the  evidence  that 
the  tannery  and  stock  were  given  by  the  £Either  to.  Joseph 
upon  the  condition  that  he  shoxdd  keep  sober  and  attend 
to  his  business,  etc,  or  other  condition  which  Joseph  did 
not  comply  with ;  or  that  he  afterward  abandoned  the  gift 
to  the  donor  or  his  agent,  then  he  acquired  no  rights 
thereto  or  any  part  thereof  which  he  could  enforce  in  thi^ 
action. 

One  ground  of  daim  by  the  plaintiff  is,  that  James 
agreed  verbally  to  turn  the  property  in  controversy  out  to 
a DBKoitni:    Um  in  security  for  what  James  owed  him; 

rl^ts  under  «  •  t»    t  ■% 

agreemMit.  but  uo  posscssion  of  the  property  was  tak^ 
or  act  done  under  the  agreement.  This,  without  more, 
Would  not  entitie  the  plaintiff  to  maintain  detinue  tor  the 
property  so  agreed  to  be  turned  out,  and  the  couit  should 
have  given  the  instruction  to  this  effect,  asked  by  defendants. 
The  jury  found  ^^  that  the  defendants  were  indebted  in 
the  sum  of  $2,880,  and  that  said  plaintiff  have  and  hold 
possession  of  the  property  in  controversy  (describing  eadi 
item )  until  said  debt  be  paid  by  defendants.'^  There  is 
not  a  word  of  proof  or  intimation  anywhere  in  the  record 
that  the  defendant  Jdm  Beny  ever  owed  the  plaintiff 
one  cent,  even^  and  further,  the  proof  show%  without 
eonflict,  that  he  purchased  and  paid  for  with  his  own 
money,  and  James  had  no  elaim  whatever  on,  several  <tf  the 
articles  the  jury  awarded  to  plaintiff.  The  verdiote,  both 
general  and  special,  were  manifestly  against  the  evidence 
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and  should  have  been  set  a^ide.  It  is  shown,  also,  by 
affidavits  of  some  of  tibe  jurors,  that  at  least  two  or  three, 
or  more  of  their  nmnber,  drank  intoxicating  liquors  during 
a»eir  deKberationB.    The  judgment,  in  any  event,  must  be 

Beversed. 


1*  Bcaotioes  fbbsumptions  in  favob  of  bttlinos  below.  If  there 
t>e  seyenl  grounds  apon  which  a  raling  complained  of  may  have 
been  made,  aU  of  which,  except  one,  are  insufficient  to  support  it, 
the  supreme  court  wlU,  on  appeal,  presume  it  to  have  heem  made 
on  the  ground  whidi  authorized  the  action  of  the  court. 

8. Hsw  TBIAL.    To  Justify  interference  with  an  order  of  the  trial 

court  setting  aside  a  verdict  because  not  supported  bj  the  testimony, 
there  must  be  such  a  p^eeponderance  of  evidence  in  support  of  the 
verdict  ad  wiU  sAtisfj  the  appellate  court  that  iiijustice  has  been 
done. 

J^ppeal  from  Buchmcm  District  Cowrt. 
WfilDisrBSDAY,  Apbil  36. 

Aanon  upon  a  promissory  note  executed  September  36, 
1857,  by  a  firm  of  which  defendants  and  one  D.  S.  Lee 
were  partners.  The  note  became  due  three  months  after 
its  date.  The  petition  alleges  that,  on  the  17th  day  of 
Febmai^,  1859,  jdaintiff  and  defendants  entered  into  a 
contract  whereby  the  time  of  the  payment  of  the  note  was 
extended  one  year  from  that  date.  The  contract  is  set  out 
in  the  petition*  Appellees  in  their  answer  aver  that  the 
contract  for  the  extension  of  the  note  was  executed  by  Lee, 
without  their  knowledge  or  consent,  and  after  the  dissolu- 
tion of  the  firm ;  that  they  never  ratified  the  contract ; 
that  plaintiff  kiiew  of  the  dissolution  of  the  firm  when 
the  contract  was  executed,  and  that  it,  in  fsict,  was  never 
delivered  to  plaintifl^  but  came  ifitohia  hands  wrongftdly. 
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The  statute  of  limitationg  is  pleaded  in  the  answer  as  a  bar 
to  the  action. 

There  was  a  verdict  for  plaintiff  which  on  motion  of 
defendants  was  set  aside  as  to  (he  appellees.  Judgment 
was  entered  upon  the  verdict  against  Lee,  who  was  joined 
as  a  defendant.  From  the  order  granting  a  new  trial  as 
to  appellees,  plaintiff  appeals. 

BoieSy  AUm  dk  Couch  for  the  appellant 

James  Jamiaon  and  J.  8.  Wood/wa/rd  for  (he  appellee. 

Bbok,  J.  —  The  motion  for  a  new  trial  is  based  upon 
alleged  errors  in  the  rulings  of  the  court  upon  (he  instruo- 
L  PRAonoi:  (ions,  the  fisdlure  of  (he  juiy  to  answer  oer 
K*'S?or*^o?  (^  questions  propounded  to  them,  and  the 
ruiiDgs below,  ^^g^  Conflict  of  the'verdict  with  the  evi- 
dence. It  does  not  appear  upon  which  of  these  grounds  (he 
new  trial  was  ordered.  The  first  and  second  grounds,  in 
our  opinion,  are  not  supported  by  (he  record.  We  can 
not  presume  that,  upon  these,  the  verdict  was  set  aside. 
We  must  exercise  presumptions  in  fevor  of  (he  correctness 
of.  the  ruling  of  (he  court.  If  (here  be  several  grounds 
upon  which  a  ruling  may  have  been  based,  all  except  one, 
insufficient  to  support  it,  we  will  presume  it  to  have  bewi 
based  upon  the  one  which  authorizes  (he  action  of  the  court. 
So,  if,  among  several  insufficient  grounds,  one  should  not 
appear  insufficient,  but,  \mder  certain  conditions  (hat  may 
have  existed,  would  have  been  sufficient,  we  are  required 
to  presume  that  (he  ruling  was  based  upon  (hat  one. 
Under  (his  rule,  it  must  be  considered  that  the 
verdict  was  set  aside  because  the  court  consid- 
ered that  it  was  not  supported  by  (he  evidence.  Wo 
are  not  satisfied,  that  the  court,  basing  (he  decision  upon 
(his  ground,  abused  the  discretion  which  the  law  provides 
shall  be  exercised  in  such  cases.    The  evidence  upon  tlie 
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issues  raised  by  the  answer  was  conficting,  with  no  such 
preponderance  in  favor  of  the  verdict,  which  forbids  the 
condnsion  that  th6  learned  judge  did  not  fairly  exercise  the 
discretion  with  which  the  law  clothes  him.  To  authorize  us 
to  reverse  the  ruling  of  the  district  court,  there  should 
appear  such  conclusive  preponderance  of  evidence  in 
support  of  the  verdict  as  would  satisfy  us  that  injustice  has 
been  done  by  the  ruling.  Jcywrdam,  v.  Reed^  1  Iowa,  136  ; 
SUwaH  V.  EiJobomJcj  8  id- 191 ;  StcUe  v.  Tcymlimsonj  11  id. 
401 ;  Lodge  v.  BeznoTy  18  id.  600 ;  WhUnei/  v.  BVimty  15 
id.  283 ;  MoNavr  v.  McCcmber^  id.  368. 

But  the  record  fails  to  produce  in  our  minds  such  a  con- 
viction.   We  are  required,  therefore,  to  sustain  the  action 

of  the  district  court. 

Affirmed. 


Douglass  r.  Douglass.  si  m 

dW   878 

1.  IKvaroei  dbsebtiok:  xhsaihtt:  statutb  constbxtbd.  If  a  hus- 
band **  wUlf ally  desert  his  wife  and  absent  himself  withont  rear 
sonable  canse  for  the  space  of  two  years/'  she  wiU  be  entitled  to  a 
divorce  on  the  ground  of  desertion.  The  reasonable  cause  of 
absence  referred  to  bj  the  statute  must  be  grounded  on  some  fault 
of  the  wife,  and  if  his  desertion  be  willful  and  without  reasonable 
cause,  he  cannot  excuse  his  absence  on  the  ground  of  some  accident 
or  misfortune  subsequently  happening  to  him. 

2. BULK  APF£IED.  It  is  accordingly  KM,  where  a  husband  de- 
serted his  wife,  while  sane,  that  he  could  not  excuse  his  subsequent 
absence  for  the  statutory  period  by  showing  that  he  became  insane. 
BaOKf  J.,  dissenting. 

A]ppeal  from  Joh/nson  District  CovH. 

Thubsday,  Afbel  27. 

AonoK  for  divorce.  The  district  court  dismissed  the 
plaLntifT's  petition,  and  rendered  judgment  against  her  for 
ooBts;  she  appeals. 
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BdbvMon  db  PaUarson  for  the  appellants. 

SUii  G.  Enghe$  for  the  appellee. 

CoLB,  J. — The  plaintiff  bases  her  daim  for  divorce 
npon  the  fourth  subdivision  of  Bevision,  section  2534. — 
^^  When  he.  willftilly  deserts  his  wife  and  absents  himself 
without  a  reasonable  cause  for  the  space  of  two  years." 
There  is  no  conflict  in  the  evidence  as  to  the  £su^  <^ 
the  case.  The  parties  were  married  iu  Sq[>tember| 
1858 ;  they  lived  together  happily  until  the  14th  day  of 
September,  1867,  daring  which  time  there  were  four 
diildren  bom  to  them,  three  of  whom  had  died.  Prior  to 
the  time  last  stated,  the  defendant  became  insane,  and  was 
sent  to  the  asylum  at  Mount  Pleasant,  and  a  guardian  for 
his  property,  etc.,  was  appointed.  At  that  date,  having 
been  discharged  fix>m  the  asylum  as  cured,  the  defendant 
returned  to  his  friends,  but  refused  to  live  with  plaintiff  as 
his  wife ;  he  made  his  home  with  his  mother  in  the  same 
neighborhood,  and  engaged  in  his  usual  work,  but  refused 
to  provide  in  any  way  or  part  for  plaintiff  or  their  duld. 
In  February,  1868,  there  was  a  judicial  examination  as  to 
his  condition,  and  he  was  pronounced  sane,  and  then  set- 
tled with  his  guardian,  who  was  discharged.  At  this  ex- 
amination the  defendant  asserted  that  he  never  intended 
to  live  with  plaintiff  again,  but  gave  no  reason,  and  refused 
to  do  so  when  asked.  In  the  April  foUowfng  (1868),  the 
defendant  was  again  sent  to  the  asylum,  and  another  guar- 
dian appointed.  The  defendant  corresponds  with  his 
friends,  but  refuses  to  write  py  his  wife,  although  she  has 
written  him  and  uiged  him  to  answer.  The  defendant 
has  never  abused  the  plaintiff,  nor  have  they  had  any  par- 
ticular quarrel  Plaintiff  has  earned  her  own  living  and  the 
support  of  her  child  since  he  first  went  to  the  asylum ;  she 
is  a  woman  of  excellent  character.  This  suit  was  brought 
in  March,  1870. 
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This  evidenoe  Batig&ctorilj  establiahes  the  &ct  that  the 
d^endant  has  willfollj  deserted  his  wife  without  a  reason- 
able cause,  and  that  he  has  absented  himself  for  the  space 
of  two  years.  This  is  not  controverted ;  but  it  is  daiined 
that  the  statute  requires  that  both  the  desertion  and  absence 
shall  be  without  a  reasonable  cause.  For  the  purposes  of 
this  decision  that  construction  might  be  conceded ;  though 
it  may  well  be  questioned  whether  the  true  and  correct 
construction  is  not  that  the  wife  shall  be  entitled  to  a  di- 
vorce when  the  drfendant  willfully  deserts  her  without  a 
reasonable  cause  and  absents  himself  for  two  years,  see 
Heuyea  v.  Hewea^  7  ^^y?  ^9 ;  Beioh  v.  Besch^  27  Texas, 
890.  But,  even  if  it  be  held  that  the  reasonable  cause 
applies  equally  to  the  absence  as  to  the  desaiion,  then  the 
inquiry  is  as  to  the  meaning  of  the  term  ^^  reasonable  cause  " 
in  this  connection.  Does  it  mean  that  the  husband  having 
willfully  deserted  his  wife  shall,  by  showing  a  reasonable 
cause  for  his  continued  absence,  d^eat  the  wife's  right  of 
action  f  If  so,  suppose  he  should  show  that  he  became  en- 
gaged in  a  very  profitable  mining  operation  and  was  ao- 
cumukting  wealth  very  rapidly  for  his  fiunily,  which  would 
have  been  sacrificed  by  his  return  to  his  wife  within  the 
time }  This  would  ordinarily  be  regarded  as  a  reasonable 
cause  for  a  protracted  absence.  Or,  suppose  he  became  un- 
justly suspected  of  the  crime  of  murder  and  was  wrongfully 
arrested  and  committed  for  trial  whereby  he  was  detained 
beyond  the  two  years.  This  would  surely  be  a  reasonable 
cause  for  his  delay  in  returning.  But  this  is  not  the  mean- 
ing of  the  statute.  The  statute  means  that  if  the  husband 
willfully  deserts  his  wife  when  she  has  not  by  her  conduct 
given  him  a  reasonable  cause,  and  shall  absent  himself  for 
two  years  when  she  has  given  him  no  reasonable  cause  for 
remaining  away,  then  she  shall  be  entitled  to  a  divorce. 
The  reasonable  cause  of  the  statute  can  only  be  established 
by  showing  wrongful  conduct  on  her  part,  amounting  to  a 
good  excuse  for  his  absence.     No  other  reasonable  cause 
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i  two  Tears'  absence  than  that  arising  from  the  acts, 
atioQB  or  condact  of  the  wife  can  be  shown  to  defeat 
ight  of  action.  Zn  other  words,  the  absenoe  of  the 
ad  most  be  exeosed  b;  the  fault  of  the  wife,  and  not 
)  &alt  or  misfortime  of  the  hnsbaad. 
smnst  be  the  correct  consbuction  of  the  atatQte.  For, 
I  term  *' reasonable  caase"  applies  eqaallj  to  the 
rtion"  and  the  "  absenoe,"  then  it  mnat  apply  to  them 

game  sense.  And  it  will  not  admit  of  controTorsy 
hen  a  hosband  willfully  deserts  his  wife,  he  can  justify 
sHaa  only  by  showing  wrong  or  faolt  on  her  part, 
is  dear  that  no  &nlt  or  nusfortune  of  his  will  ezcnse 
illfol  desertion,  so  no  &nlt  or  misfortone  of  his  will 
)  his  absence  for  the  space  of  two  years.  The  statute, 

be  obserred,  does  not  require  that  the  (^itmiae  shall 

w  mnch  eoever  we  may  sympat^e  with  the  defend- 
1  his  mirfortmie  and  wonld  be  ready  to  commend  the 
icrifioe  and  devotion  that  would  lead  the  plaintiff  to 
dceer  to  him,  even  though  his  affection,  like  his 
I,  may  be  permanently  clouded,  yet  the  statute  is  the 
re  of  the  plaintifPs  rights,  and  it  is  oar  duty  to  en- 
1 

Bereraed. 
s,  J.,  dissenting. 
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LooMia  V.  MoEsNziB.  ^9}  ^ 

1«  Veniiei  cbajrqr  m  yagatioh.  Notice  of  an  applicatioii  for  a 
change  of  venae  made  in  vacation  should  be  served  on  the  opposite 
party. 

d*  FftrtnenUp  s  APPOiKTHBirr  of  rbobivbb.  Ill  feeling  and  dif- 
ferences between  partners,  which  are  not  shown  to  have  resulted 
from  the  fault  of  the  defendant,  will  not  justify^  a  summary  order 
appointing  a  receiver  to  take  possession  of  the  property  and  wind 
up  the  afl&irs  of  the  concern,  where  it  does  not  clearly  appear  that 
the  parties  would  suffer  loss  by  continuing  in  possession  of  the 
property. 

Appeal  from  cm  Order  m  Vacation  of  the  Judge  of  the 

dth  Judicial  IHs^riot. 

Thubsday,  Afbil  27. 

This  is  a  proceeding  in  eqnity.  The  petition  alleges 
that  a  partnership  exists  between  plaintiff  and  defendant  in 
the  lively  buBineBB,  to  continue  during  the  pleaaure  and 
will  of  the  parties,  each  one  having  contributed  equally  to 
the  capital  of  the  firm,  sharing  equally  in  the  profits,  and 
to  have,  upon  the  dissolution  of  the  firm,  equal  portions 
of  the  property;  that  the  firm  owns  a  large  amount  of 
property  which,  together  with  the  good  will  of  the  busi- 
ness, cannot  be  divided  without  great  loss,  except  by  a  sale. 
The  petition  asks  that  the  firm  be  dissolved  and  that  a 
receiver  be  appointed  with  power  to  take  possession  of  the 
property  and  conduct  the  busmess  of  the  firm,  etc  Upon 
tills  petition  a  receiver  was  appointed. 

By  an  amended  or  supplemental  petition,  it  is  averred 
that  no  amicable  arrangement  can  be  made  by  the  parties 
for  a  division  of  the  partnership  property ;  that  the  firm  is 
entirely  solvent ;  that  the  property  is  expose4  to  loss  and 
its  management  attended  with  increasing  and  unnecessary 
expense,  and  that  the  business  of  the  firm  and  its  good 
V0L.XXXL— 54 
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will  are  suffering  serioas  loss.  An  order  is  prayed  for 
directing  the  receiver  to  sell  the  firm  property.  Another 
amended  petition  avers  that  by  the  terms  of  the  agreement 
of  the  parties  creating  the  partnershipi  which  is  in  parol, 
one  Robioson,  who  has  an  interest  in  the  fim:^  or  rather 
with  plaintiffs  in  the  firm  property  and  business,  was  to 
have  the  care  and  management  of  plaintiff's  interest ;  that 
there  is  bitter  and  irreconcilable  differences  and  difficulties 
existing  between  Bobinson  and  defendant  which  render 
the  continuance  of  the  firm  detrimental  to  the  interests  of 
the  parties.  Other  alle^tions  are  contained  in  the 
amended  petitions  which  need  not  be  noticed. 

Defendant  answered  the  petition,  alleging  that  by  the 
agreement  of  the  parties  the  partnership  was  to  continue 
for  five  years,  and  that  Bobinson  famished  the  capital 
which  is  in  the  name  of  plaintiff  and  is  interested  in  the 
firm.  Other  allegations  of  the  answer  need  not  be  given. 
The  defendant  also  moved  in  vacation  for  an  order  setting 
flBide  the  appointment  of  the  receiver,  on  the  grounds  ibat 
\i  was  made  without  notice ;  that  the  partnership  was  to 
continue  for  five  years  by  the  agreement  of  the  parties,  and 
that  petition  does  Aot  state  facts  authorizing  the  dissolution 
of  the  partnership  and  the  appointment  of  a  receiver,  and 
upon  other  grounds,  which  it  is  unnecessary  to  mentioB. 
A  motion  was  made  in  vacation  by  plaintiff  to  change  the 
venue  of  the  cause  on  the  ground  of  the  alleged  interest 
of  the  judge.  This  motion  was  overruled,  and  the  motion 
by  defendant  to  set  aside  the  appointment  of  the  reoeiver 
waa  sustained.    From  these  rulings  plaintiff  appeals. 

S.  Q.  Van  Ania  and  C.  8.  Oroafy  for  the  appellant. 

J.  H.  Peters  and  W.  A.  Bea^h  for  the  appellee. 

BsoK,  J. — I.  The  piotion  for  the  change  of  venue  was 
made  pending  the  motion  to  set  aside  the  order  appointing 
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the  receiver,  and  was  determined  on  the  same  day,  but 
before  the  last-named  motion.  Ko  notice  of  this  appliea- 
L  YxRux :  tion  for  the  change  of  venue  was  given  to  defend- 
ySoSSoA.  ant,  neither  does  it  appear  that  he  appeared  and 
waived  notice.  For  this  reason  the  motion  was  properly 
overruled.  Preston  v.  Winter^  30  Iowa,  864.  Neither 
does  it  appear  from  the  record  that  the  judge  had  any,  or 
such  an  interest  in  the  case  as  would  d^[uidiffr  him  from 
acting  thereiB. 

n.  We  are  of  the  opinion  that  the  petition  fidled  to 
show  that  any  differences  or  difficulties  between  defendant 
s.  PA9xnnt.  ai^d  the  agent  of  plaintiff  resulted  from  the 
p^unent  &^t  of  defendant,  nor  are  we  prepared  to  say 
of  fMeiTer.  ^^  .^  shows  a  st»te  of  facts  which  requires  the 
appointment  of  a  receiver  to  take  possession  of  the  prop- 
erty in  order  to  protect  the  rights  of  plaintiff.  It  is  not 
shown  dearly,  as  it  ought  to  be,  that  on  account  of  the 
allied  differences  injury  would  result  to  the  parties.  Such 
differences,  without  l^e  &ult  of  defendant,  do  not  authorize 
the  smnmary  proceedings  instituted  in  this  cause,  certainly 
not  unless  it  very  clearly  appears  that  the  parties  would 
suffer  loss  by  continuing  in  possession  of  the  property. 
These  principles  apply  with  more  force  to  the  case,  in  view 
of  the  fact  that  the  preponderance  of  evidence  before  us 
is  to  the  effect  that  the  partnership,  under  an  agreement  of 
the  parties,  was  to  continue  for  five  years,  instead  of  being 
at  the  will  of  either  party,  as  averred  in  the  petition.  The 
record  in  our  opinion  fidls  to  show  fects  which  will  author- 
isse  a  court  of  equity  to  annul  or  set  aside  that  agreement. 
There  appears  no  error  in  the  action  of  the  judge  vacating 
the  order  appointing  the  receiver. 

Aflbmed* 
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Fbenoh  «^  al.  T.  GiFFOBD  et  al. 

imubifi  DOiCFSiiBATioir:  oobtb.  The  nUe  tlut  the  oompen- 
m  of  a  reeelT«T  appointed  to  take  duiiga  of  the  UMte  and 
1  ap  the  K&ln  of  4  ooipontlon  or  paitnenhlp  shonld  be  re- 
)d  fiom  uid  paid  out  of  the  fmida  coming  Into  hia  faanda.  gnt- 
7  applies  to  thow  caoea  where  the  receiver  cloeea  np  the  bnal- 
and  settlea  hla  aeoonnts  In  pnmiance  of  his  appointment,  and 
a  case*  where  the  order  appointing  the  tecelret  Is  aet  aride  a* 
nperl;  made,  before  such  time. 

In  the  present  case  the  compensation  allowed  the  reoelTer  wM 
ced  on»half,  and  the  rale  of  the  statute  raqweUng  the  eqnlta- 
kpportlonment  of  costs  between  the  parUea  applied  thereto. 

,A^)peal  from  Soott  District  OffoH. 

Thubbiut,  Apbq.  27. 

the  December  term,  1870,  the  opinion  of  this 
vas  filed  in  this  appeal  revramng  the  orden  of  the 
it  oonrt  appointing  a  receiver  and  granting  an  injono- 
An  Qrder  was  then  miade  hy  this  ooart  h;  which  the 
appointing  James  Monroe  Parker  reoeiver  of  the 
'enport  Saviuge  Inetitntion  "  was  vacated,  and  the 
'er  ordered  forthwitli  to  deliver  np  and  retnm  to  the 
•i  of  the  institntlon — the  defendants  herein — all 
aseta,  moneys,  property,  books,  and  papers  of  every 
ption  whic^  had  came  into  his  hands  as  receiver, 
nt  diminntion  whatever,  other  or  farther  than  the 
Bts  of  payment  made  by  him  to  d^meitors.  Snbse- 
ly,  and  at  the  same  term,  this  order  was  so  &r  modi* 
B  that  the  receiver  be  not  required  to  hand  over  to 
dants  any  onms  theretc^ore  actnally  paid  or  disborsed 
Da  for  taxes,  rents,  clerk-hire,  etc.,  and  on  the  23d  d&y 
icember,  1871,  a  farther  order  was  made  appointing 
A.  H.  Bennett  of  Davenport,  referee,  to  settle  the 
DtBof  the  receiver,  and  to  tax  the  costs  connected  with 
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the  said  receiyership)  and  report  the  same  to  this  court. 
The  report  of  the  referee  was  filed  in  this  court,  April 
4,  1871.  In  his  report  the  referee  has  taxed  the  sum  of 
$6,077.28  as  compensation  to  the  receiver  for  his  personal 
services,  as  part  of  the  costs  in  the  case. 

Coimsel  for  defendants  insist  that  this  item  as  well  as 
the  other  costs  shall  be  adjudged  against  the  plaintiffR. 
Flaintifis'  counsel  dauns  that  the  receiver  is  entitled  to  his 
compensation  from  the  fund.  Exceptions  are  also  taken  to 
the  amount  of  compensation  allowed. 

Cook  (6  Brwnig  and  BiJU  <&  Block  for  the  plaintiff. 

James  T*  Lams  and  Pv/tMum,  dk  Bogera  for  the  defend- 
ants. 

George  HfMM  for  the  receiver. 

Muxes,  J. — The  report  of  the  refereee  in  all  respects, 
except  as  to  the  amount  of  the  receiver's  compensation, 
Beems  to  be  entirely  satisfactory  to  both  parties.  At  all 
events  no  other  objection  is  made  thereto. 

Two  questions  are  presented  for  our  determination, 
namely :  What  sum  should  be  allowed  the  receiver  for  his 
servie^  and  against  which  party  onght  they  to  be 
adjudged. 

I.  On  the  first  question  we  have,  after  a  careful  consid- 
eration of  all  the  circumstances  of  the  case,  come  to  the 
conclusion  that  the  amount  of  compensation  allowed  the 
receiver  by  the  referee  is  too  great.  While  we  concede 
that  the  receiver  should  receive  a  compensation  correspond- 
ing to  the  high  degree  of  business  capacity,  integrity,  and 
responsibility  required  in  cases  of  this  character,  and  which 
was  secured  in  the  person  of  the  receiver  in  this  case,  yet 
we  feel  it  our  duty  to  allow  only  sndi  sum  as  will  be  such 
reasonable  compensation. 
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There  can  be  no  reaeonable  grounds  to  donbt  that  the 
receiver  in  this  caae,  or  Bome  other  person  poseeeeing  equal 
qnalifications,  oould  bare  been  employed  by  private  eon- 
tract  to  perform  the  services  rendered  in  this  ease  for  half 
the  amount  allowed  by  the  reietee.  This,  it  seems  to  ns, 
is  the  Mr  and  jreasonable  test  by  which  the  amount  of 
compensation  to  be  allowed  should  be  determined.  While 
it  may  be  true  that  an  individual  of  the  required  qualifica- 
tions, if  engaged  in  a  lu^^ve  private  business,  could  not 
be  induced  to  abandon  such  business  for  a  temporary 
appointment  of  this  character  without  extraordinary  com- 
pensation, yet  one  of  wealth  and  leisure  may  readily  be 
found  (as  in  this  case),  who  would  undertake  the  trust  for 
a  reasonable  and  ordinary  oompoisation.  We  would  not 
be  warranted  in  allowing  extraordinary  compensation 
unless  in  a  case  of  imperative  necessity. 

Under  all  of  the  facts  and  eireunstanoeB  of  this  ease 
we  are  of  opinion  that  the  sum  of  $3,000  is  a  reasonable 
and  fidr  compensation  to  the  receiver  t&r  his  personal 
services.    And  that  amount  will  be  allowed  him. 

11;  It  is  insisted  by  plaintifPs  eounsel,  that  Ihe  eompen^ 
sation  of  the  receiver  should  be  paid  out  of  the  fund  of 
which  he  had  the  custody  and  charge,  and  that  he  should 
be  permitted  to  retain  the  same  therefrom.  Kumerous 
cases  have  been  cited  to  ^ow  that  su<di  is  the  uniform 
practice.  Upon  an  examination  of  these  cases  it  will  be 
found  that  in  every  case  there  was  no  question  made  as  to 
the  legality  or  propriety  of  the  appointment  of  the  reeeiver ; 
that  in  eadi  ease  the  receiver  closed  up  the  business  and 
settled  his  accounts  in  pursuanoe  of  his  appcnntment.  The 
receivership  in  each  case  was  for  the  ben^  d  those  inter- 
ested in  the  fond,  and  he  was  paid  ther^rom,  whidi  is 
only  another  method  of  apportioning  the  costs  upon  those 
entitled  to  the  fimd.  The  only  case  which  has  been 
brought  to  otir  att^ition^  in  whi<ih  the  order  appointing 
the  receiver  was  set  aside,  is  the  case  of  Verplank  v.  2%$ 
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MerocmMe  Infiwrcmce  Co.y  2  Paige,  438,  and  in  that  case 
the  chancellor  ordered  the  receiver  to  torn  over  all  the 
property,  without  allowing  him  any  conunissions  there- 
from. 

We  tionk  it  would  be  an  trnjugt  and  inequitable  rule,  if 
in  9Si  eaeee  the  receiver  should  be  etditled  to  his  oompen* 
sation  from  the  fund  in  his  hands,  without  reference  to  the 
legality  of  his  appointment.  Under  the  operation  of  such 
a  rule,  innocent  persons  might  be  made  to  suffer  great  loss. 

The  general  rule  as  to  costs,  both  at  law  and  in  equity,  is 
that  they  shall  be  adjudged  to  the  successful  and  against 
the  unsuccessful  party.    Bev.,  %  3449. 

And  they  will  be  so  adjudged,  unless  there  exists  some 
equitable  consideration  to  justify  a  different  disposition,  or 
the  case  is  otherwise  provided  for  by  law.  In  cases  like 
the  one  under  consideration,  we  may  adjudge  the  costs  to 
one  or  either  of  the  parties,  or  apportion  them. 

In  view  of  all  the  &cts  and  circumstances,  we  order  that 
in  addition  to  the  other  costs  and  expenses  allowed,  inclu- 
ding derk  hire,  rent,  taxes,  etc,  to  the  receiver  out  of  the 
fond,  as  shown  by  the  report  of  the  referee,  i^d  fund  be 
diarged  with  one-third  of  the  compensation  herein  allowed 
to  the  receiver,  viz.,  $1,000,  and  that  the  other  $2,000  be 
adjudged  against  the  plaintiff.  With  these  modifications, 
the  report  of  the  referee  is 

Approved. 
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^  ^.  The  Statb  ex  rd.  v.  The  Cnr  op  Lyons. 

ov    43SI 
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122  ^        ^*  ^^  wananto:  whbn  fboobbdihos  will  lib:  cftt  oKDiHAKCBa 
122  ^0  Procedings  in  qao  warrcmto  will  not  be  entertained  for  the  pnrpoae 

31   4^  of  annulling  a  city  ordinance  passed  in  the  irregular  and  improper 

exercise  of  a  power  conferred  by  law. 

8. 8emtie  that  the  proceeding  will  not  in  any  case  be  entertained 

for  the  purpose  of  declaring  void  or  annulling  a  legislatiye  act, 
whether  it  be  of  the  State  or  of  an  inferior  municipal  oorporati<m ; 
and  that  its  proper  sphere  and  office  is  not  to  annul  what  has  been 
done,  but  to  affirm,  or  adjudge  as  unauthorised,  the  claim  to  the 
office,  franchise  or  power  in  question,  and  in  case  of  adverse  claim- 
ants  to  Ikward  the  office  or  franchise  to  the  one  having  the  legal 
right  thereto. 

Appeal  from  Clmton  District  Court. 

FfilDATy  APBIL  28. 

On  the  26th  day  of  Angnst,  1870,  an  infonnation,  in 
the  natnre  of  a  quo  wa/rrcmto^  was  filed  by  Lyman  A. 
EUIb,  district  attorney  of  the  seventh  judicial  district  of 
the  State  of  Iowa,  on  the  relation  of  Elijah  Bnell,  causing 
the  court  to  be  ^iformed,  that  Lyons  city  is,  and  has  been 
for  several  years  last  past,  a  corporation  under  the  laws  of 
said  State.  That  the  legislative  power  of  said  city  is  vested 
in  a  council,  which  has  no  power  to  vacate  a  street  or  part 
thereof,  except  the  following  contained  in  the  act  creating 
said  city,  to  wit :  ^^  To  establish  and  locate  streets  and 
alleys,  and  to  vacate  the  same,  upon  the  petition  of  two- 
thirds  the  value  of  the  real  property  on  both  sides  of  the 
street  or  alley  where  the  change  is  desired." 

That  on  the  23d  day  of  August,  1870,  said  coundl 
passed  an  ordinance  to  vacate  a  portion  of  Main  street  in 
said  city  (which  ordinance  is  set  out  in  full).  That  said 
ordinance  was  passed  without  the  petition  of  the  owners 
of  two-thirds  the  value  of  real  property  on  both  sides  of 


JUNE  TEEM,  1871.  433 

The  State  t.  Tlie  dtj  of  Lyons. 

the  part  of  the  street  to  be  vacated,  and  was  therefore 
passed  without  lawfdl  authority,  and  is  void ;  that  said 
city  by  its  council  claims  that  it  is  valid,  and  is  causing 
it  to  be  published  as  such.  That  said  Buell  was  and  is  a 
member  of  the  council  and  did  not  consent  to,  but  opposed, 
the  passage  of  said  ordinance ;  that  he  owns,  and  has  for  a 
long  time,  real  estate  on  both  sides  of  said  street  where  it 
is  ordered  vacated,  and  did  not  petition  therefor,  but  is 
interested  in  preventing  the  vacation.  The  information 
concludes  with  a  prayer  that  defendants  be  required  to 
show  by  what  authority  the  ordinance  was  passed ;  that 
judgment  be  rendered  that  said  ordinance  is  null,  and 
excluding  the  city  from  attempting  to  vacate  the  said  street 
without  a  petition  of  two-thirds,  etc.,  and  for  costs. 

The  defendants  demurred,  for  that  su£Scient  facts  were 
not  stated,  nor  was  such  proceeding  allowable,  etc.  The 
demurrer  was  sustained,  and  the  plaintiff  appeals. 

LeffingweU  db  Brother  and  Cotton  <b  Oro9$  for  the 
appellant. 

D.  W.  EIUs  for  the  appellees. 

CoLB,  J.  —  Our  statute  provides  (Rev.,  §  8732), 
^'an  information  may  be  filed  against  any  person 
unlawfully  holding  or  exercising  any  public  office  or  fran- 
chise within  this  State,  or  any  office  in  any  corporation 
created  by  the  laws  of  this  State,  and  when  any  public 
officer  has  done  or  suffered  any  act  which  works  a  forfeit- 
ure of  his  office,  or  when  any  persons  act  as  a  corporation 
in  this  State  without  being  authorized  by  law,  or,  if  being 
incorporated,  they  do  or  omit  acts  which  amount  to  a  suiv 
render  or  forfeiture  of  their  rights  and  privileges  as  a 
corporation,  or  when  they  exercise  powers  not  confiorred 
by  law." 

Our  attention  has  not  been  directed  to,  nor  have  we 
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been  able  to  find,  any  case  in  the  books  where  proceeding 
in  qiu>  wa/rrcmtOj  or  information  in  the  nature  thereof,  has 
been  entertained  for  the  purpose  of  declaring  void  or 
annulling  a  legislativ^e  act,  whether  passed  by  a  State  or 
an  inferior  municipal  legislature.  It  is  not  necessary  for 
us  to  definitely  determine  in  this  case  whether  or  not, 
under  our  statute,  such  a  proceeding  can,  under  any  dr- 
cumstances,  be  maintainedf  rfnoe  wf  grorind  our  dedsion 
herein  upon  the  special  facts  set  forth  in  the  informa- 
tion. 

It  appears  by  the  clause  of  the  act  creating  said  city,  as 
set  out  by  the  informant,  that  the  city  has  power  "  to  estab- 
lish and  locate  streets  and  alleys,  and  to  vacate  the  same, 
upon  the  petition  of  two-thirds  the  value  of  the  real  prop- 
erty on  both  sides  the  street  or  alley  where  the  change  is 
desired."  From  this  it  is  apparent  that  the  city  is  clothed 
with  the  power  to  vacate  streets,  and,  therefore,  when  the 
council  passed  the  ordinance  in  question,  they  did  not 
exercise  powers  not  conferred  by  law.  But,  at  the  most 
which  can  be  made  from  all  the  statements  of  the  informa- 
tion, they  were  exercising  a  power  conferred  by  law  in  an 
irregular  and  improper  manner.  The  statute  does  not 
authorize  this  proceeding  for  a  mere  irregular  exercise  of  a 
conferred  power,  although  such  irregularity  may  be  suffi- 
dent,  when  tested,  to  vitiate  or  render  void  the  act  done. 
Every  dause  of  the  section  of  the  statute  quoted  shows  that 
the  proceeding  by  information  is  only  authorized  in  cases 
where  the  office,  franchise  or  corporate  authority  is  exer- 
dsed  in  the  absence  of  the  vital  element  oi power.  If  the 
power  attaches,  the  marmer  of  its  exercise  cannot  be  chal- 
lenged by  information  or  qiu)  warranto.  Nor  is  it  vrithin 
the  legitimate  scope  of  the  relief  afforded  by  such  proceed- 
ings to  declare  null  and  void  what  may  have  been  done, 
but  only  to  affirm,  or  adjudge  as  uuauthorized  the  daim 
to  the  office,  franchise  or  power  which  may  have  been 
theretofore,  with  or  without  color  of  right,  unlawfully 


JUN?  TEEM,  1871.  435 

Miller  t.  Dayiflon. 

exercised ;  and  in  case  of  adverse  claimants  to  award  the 
office  or  franchise  to  him  having  the  legal  right  thereto. 

Affirmed. 


MiLLEB  y.  Davison. 

1.  Original  notioe:  sbbvicb  bt  publication.  Under  section  2885  of 
the  Revision,  actaal  personal  service  of  notice,  vrithoat  the  State, 
supersedes  the  necessity  of  publication ;  and  in  such  a  case  it  is  not 
necessary  to  file  the  affidavit  that  service  cannot  be  made  within 
the  State,  required  bj  section  2882,  in  cases  where  service  is  made 
by  publication. 

2. FKOCBEDiNGS  TO  quiET  TITLE.      The  }>roceeding  to  quiet 

title,  authorized  by  sections  8601,  et  »eq,,  of  the  Revision,  may  be 
mantained  against  a  non-resident  defendant;  and  to  such  a  pro 
ceeding  the  provisions  of  the  statute,  respecting  the  service  of 
notice  bj  publication,  or  personal  service  without  the  State,  apply. 

8. It  seems  that  such  a  proceeding  is  to  be  regarded  as  an 

action  and  not  as  a  special  proceeding,  but  in  either  ease  the  statute 
respecting  service  by  publication  would  apply. 

Appeal  from  Scott  District  Court. 

Wednesday,  June  7. 

AcnoN  to  recover  forty  acres  of  land  in  Scott  coimty 
(N.  W.  of  N.  E.,  of  20,  78,  8),  and  damages  for  wrongful 
detention.  The  plaintiff  alleges  that  he  is  the  owner  in 
fee  simple  and  entitled  to  the  possession ;  that  defendant 
has  possession  and  wrongfully  keeps  plaintiff  ont.  The 
defendant,  for  answer,  denies  that  plaintiff  is  the  owner, 
or  entitled  to  the  possession  or  to  damages  for  the  deten- 
tion, and  avers  that  the  defendant  is  the  owner  in  fee,  and 
as  snch  has  possession  and  is  entitled  thereto.  A  jury  was 
waived,  and  the  cause  was  tried  to  the  court,  who  found 
the  £eu^  substantially,  that  plaintiff  was  the  owner  by  title 
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of  record  derived  from  the  United  States,  but  that  eaid 
title  had  been  divested  by  a  tax  sale  and  deed  to  defendant, 
and  a  judgment  quieting  the  title  in  him  rendered  by  the 
district  court  of  Scott  county,  in  November,  1864,  in  a 
case  wherein  this  plaintiff  and  another  were  defendants, 
and  this  defendant  was  plaintiff.  A  judgment  for  defend- 
ant was  accordingly  rendered.  The  plaintiff  appeals.  The 
farther  facts  are  stated  in  the  opinion. 

Putman  <b  Bogers  for  the  appellant* 

James  T,  Lame  and  Damson  dk  True  for  the  appellee. 

Cole,  J.— -The  only  questions  made  in  this  case  relate  to 
the  sufficiency  of  the  service  of  notice  and  the  effect  of  the 
\oTiSin^  judgment  in  the  action  by  the  defendant  heron 
ptSuSSon.  against  this  plaintiff  and  another,  whereby  the 
title  was  declared  quieted  in  this  ddendant.  The  pro- 
ceedings wherein  said  .judgment  was  rendered  were  based 
on  Bevision  of  1860,  sections  3501,  3502,  3503  and  3504, 
being  part  of  chapter  144,  the  title  of  which  is  "  Actions  for 
the  recovery  of  real  property."  The  following  is  a  copy  of 
the  part  of  said  chapter  in  question : — "  Section  3601.  An 
action  in  the  nature  <^that  authorized  in  this  chapter  may 
also  be  brought  by  one  having  a  reversionary  inta'est,  or  by 
one  either  in  or  out  of  possessicm,  against  another  who  daims 
titie  to  real  property,  although  the  defendant  may  not  be 
in  possession  thereof,  for  the  purpose  of  determining  and 
quieting  the  question  of  title. 

^^  Section  3602.  Iftheidaintiffisinpossessionyhe may  file 
apetition  setting  forth  his  estate,  whether  of  inheritanoe  finr 
life  or  years,  and  describing  the  premises,  and  averring  that 
he  is  credibly  informed  and  believes  that  the  defendant 
makes  some  daims  adverse  to  the  petitioner,  and  praying 
that  he  may  be  notified  to  show  cause  why  he  should  not 
bring  an  aoticm  to  try  the  alleged  title,  if  any,  and  there- 
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upon  the  court  shall  order  notice  to  be  given  to  the  defend- 
sxLt,  and  upon  the  return  of  such  order  of  notice,  duly 
executed,  if  the  defendant  so  notified  shall  make  default, 
or  having  appeared  shall  disobey  the  lawful  order  of  court 
to  bring  an  action  and  try  the  title,  the  court  shall  enter  a 
judgment  that  he  be  forever  debarred  and  estopped  from 
having  or  claiming  any  right  or  tide  adverse  to  the  peti- 
tioner,  and  those  claiming  by  or  through  him,  to  the  prem> 
ises  described. 

^^  Section  8603.  If  the  defendant  shall  appear  and  dis- 
claim all  right  and  title  adverse  to  the  petitioner,  he  shs^ 
recover  his  costs ;  if  he  shall  claim  title,  he  shall,  by  answer, 
show  cause  why  he  should  not  be  required  to  bring  an  action 
and  try  such  title,  and  the  court  shall  make  such  judgment 
or  order  respecting  the  bringing  and  prosecuting  of  such 
action  ae  may  seem  just 

"  Section  8604.  In  other  particulars,  the  rules  above  pre- 
scribed shall,  in  the  cases  in  the  last  three  sections  con* 
templated,  be  observed  as  &r  as  they  are  applicable." 

The  foUowmg  is  a  summary  of  the  proceedmgs  wherein 
said  judgment  was  rendered.  On  the  17th  day  of  No- 
vember, 1864,  the  plaintiff  therein  having  filed  his  petition 
following  precisely,  in  its  allegations  and  prayer,  the  ro- 
quirements  of  section  8603,  and  alleging  nothing  in  respect 
to  the  citizenship  or  residence  of  tiie  defendants,  and  the 
court  being  then  in  session,  made  an  order  that  the  defend- 
ants therein  be  notified  to  appear  on  or  before  noon  of  the 
second  day  of  the  next  term  of  this  court,  and  show  cause 
why  they  and  each  of  them  shall  not  bring  an  action  to 
try,  etc  (also  following  the  statute).  A  notice  was  issued 
containing  the  precise  matter  ordered  by  the  court,  but  in 
the  form  of  an  original  notice  in  an  (H'dinary  action  and 
signed  with  the  plaintiff's  name  by  his  attorneys,  notifying 
the  defendants  of  the  filing  of  the  petition  and  that  the 
court  has  ordered  them  to  be  notified,  which  is  hereby  done, 
to  appear,  etc.,  on,  etc.,  and  show  cause,  etc ;  and  that  if 
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thej  fikiled  to  appear,  or  having  appeared,  to  bring  an 
action  if  ordered  by  the  court,  judgment  would  be  ren- 
dered debarring  and  estopping  them,  etc.,  as  prayed  in  the 
petition.  This  jiotice  was  duly  filed  in  the  clerk's  office  on 
the  29th  of  November,  1864,  having  indorsed  thereon  a 
return  of  the  sheriff  of  Scott  county,  without  date,  that  the 
said  defendants  are  not  found  within  that  county;  and  also 
an  affidavit  of  James  Bradford  that  he  personally  served 
said  notice  on  each  of  the  defendants,  in  Hamilton  county, 
Ohio,  November  22, 1864,  both  said  return  and  affidavit 
q^  service  being  in  due  and  regular  form.  At  the  next  term 
of  court,  and  on  the  11th  day  of  February,  1865,  the  cause 
coming  on  to  be  heard,  the  court  found  that  the  defendant 
had  been  duly  and  personally  served  with  notice  of  the 
pendency  of  the  action  as  required  by  order  of  court,  and 
that  the  court  had  jurisdiction  over  them  for  the  purposes 
of  the  action,  and  thereupon  a  default  was  entered,  and 
upon  hearing  the  proofs  a  judgment  was  rendered  quieting 
the  title  in  the  plaintiff  therein.  The  judgment  entry 
contains  m  haeo  verba  the  petition,  the  order  of  notice,  the 
notice  and  return  indorsed  thereon. 

This  judgment  is  assailed  as  being  void,  on  the  ground, 
first,  that  tliere  was  no  sufficient  service  of  notice  upon 
the  defendants  therein.  Our  statute  provides  (Rev.,  § 
2831)  that  service  by  publication  may  be  made  in  either 
of  eight  different  classes  of  actions,  the  sixth  in  the  order 
named  is  ^^  actions  which  relate  to,  or  the  subject  of  which 
is,  real  or  personal  property  in  this  State,  when  any  defend- 
ant has  or  claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  the  relief  demanded  consists  wholly  or  partly  in 
excluding  hinn  from  any  interest  therein,  and  such  defend- 
ant is  a  non-resident  of  the  State  or  a  foreign  corporation." 
It  is  also  provided  (Rev.,  §  2832)  that  "before  service 
can  be  made  by  publication,  an  affidavit  must  be  filed  that 
personal  service  cannot  be  made  within  this  State  on  the 
defendant  to  be  served  by  publication.    When  such  affi* 
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davit  is  filed,  the  party  may  proceed  to  make  service  by 
publication,"  which  is  done  by  publishing  for  four  weeks 
the  original  notice  in  a  newspaper  designated  in  writing 
by  the  derk  (§  2833),  and  the  filing  of  said  notice  with 
an  aflSdavit  of  its  publication,  etc.,  with  the  derk.  §  2834. 
It  is  then  further  provided  (Eev.,  §  2836),  "actual 
personal  service  of  the  notice,  either  within  or  without  the 
State,  supersedes  the  necessity  of  publication." 

The  learned  counsel  for  appellant,  in  an  argument  re- 
markable for  its  clearness  and  acumen,  contend  that,  before 
personal  service  can  be  made  without  the  State,  an  affidavit 
must  be  filfed  that  personal  service  cannot  be  made  within 
the  State,  as  provided  by  section  2832,  when  service  is  to 
be  made  by  publication ;  and  this,  because  actual  personal 
service  without  the  State  only  supersedes  tlie  necessity  of 
j^xibUcdtion.  The  whole  argument,  however,  is  answered 
by  the  single  statement  that  the  true  construction  of  section 
2835  is  that  personal  service  without  the  State  supersedes 
the  necessity  of  service  by  publication.  In  other  words, 
that  the  word  "  publication  "  as  used  in  that  section  means 
not  only  or  merely  the  act  of  publishing  the  notice  for 
four  weeks  in  the  paper,  but  also  the  other  acts,  both  pre- 
ceding and  foUowmg  that,  which  the  statute  requires  in 
order  to  make  a  completed  service  by  publication.  So 
that  when  personal  service  is  made  without  the  State,  it 
is  not  necessary  either  to  file  the  affidavit  that  service  can- 
not be  made  within  the  State,  nor  to  procure  the  designa- 
tion in  writing  by  the  clerk,  nor  to  file  the  affidavit,  etc., 
with  the  clerk.  The  case  of  B(Ue8  y.  The  C.<b  N.  W. 
Railway  Co.^  19  Iowa,  260,  is  in  harmony  with  this  view. 

Some  criticism,  in  the  argument,  was  made  as  to  the 
form  of  the  notice,  and  that  it  did  not  appear  to  be  an 
order  of  the  court,  etc.  But  we  see  no  valid  objection  to 
it  on  this  ground.  It  seems  to  be  very  full,  dear  and 
spedfic. 

n.  It  is  further  claimed  that  the  statute  authorizing  the 
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proceedings  to  quiet  title  (§§  3601,  8602,  3603  and  3604 
2.  —  prooMd-  9upra)  does  not  apply  to  non-resident  defend- 
ui:  ^  ants,  but  can  only  be  resorted  to  in  cases  where 
personal  service  within  the  State  can  be  made  upon  the 
adverse  daimants  who  are  made  defendants ;  and  this,  be- 
cause the  remedy  therein  provided  is,  under  the  Code 
designation,  by  a  " special  proceeding"  and  not  by  a  "  dvil 
action."  We  do  not  agree  with  counsel  in  the  view  that 
it  is  a  special  proceeding,  nor  that,  if  it  were  such,  it  would 
follow  that  notice  could  not  be  served  by  publication  or  by 
personal  service  without  the  State. 

The  sections  in  question  are  found  in  the  chapter  entitled 
"  Actions  for  the  recovery  of  real  property,"  and  the  sec- 
tions preceding  them  in  that  chapter  relate  to  actions  for 
the  recovery  of  real  property  when  the  defendant  is  in 
possession  of  it  The  form  of  the  action  and  the  method 
of  proceeding  therein  is  very  materially  different  from  the 
common-law  action  of  ejectment  against  a  party  in  posses- 
sion of  real  property  claimed  by  another.  The  sections 
under  review  provide,  that  an  action  in  the  nature  of  that 
prescribed  by  the  sections  preceding  may  be  brought  by  a 
plaintiff  against  a  defendant  who  is  not  in  possession 
of  the  real  property  in  controversy.  The  proceedings 
under  these  sections  are  not  so  materially  different  from 
the  proceedings  to  quiet  title  under  the  former  chancery 
practice,  as  are  the  proceedings  prescribed  for  the  recovery 
of  real  property  different  from  the  former  action  of  eject- 
ment. K  this  material  difference  in  the  proceeding  for 
the  recovery  of  real  property  does  not  justify  its  designa- 
tion as  a  special  proceeding,  neither  will  the  difference  in 
the  proceeding  to  quiet  title  justify  such  designation.  The 
statute  itself,  it  will  be  observed,  designates  each  alike  as 
an  "  action." 

The  sections  in  controversy  very  wisely  provide  that  if 
the  defendant  who  is  not  in  possession  shall  persist  in  his 
claim  of  title,  he  must  bring  his  action  to  establish  it, 
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wherein  the  burden  of  proof  will  be  npon  him,  and  that 
he  cannot,  by  denying  the  plaintifPs  title,  cast  that  burden 
npon  a  claimant  in  possewion.  But  it  is  quite  possible 
that  the  defendant  might  elect  to  make  his  answer  a  cross 
action  for  the  recovery  of  the  real  property  in  controversy, 
uid  thereby  settle  at  once  and  in  that  action  the  title  and 
right  of  possession  in  the  same  manner  as  if  the  action  had 
been  originally  brought  by  him  under  the  preceding  sec- 
tions of  the  chapter,  either  with  or  without  an  order  of 
court  therefor.  The  purpose  of  the  statute  seems  to  be  to 
enable  any  party,  whether  in  or  out  of  possession,  to  insti- 
tute the  proceedings  which  shall  result  in  settling  the  title 
to  the  real  estate  he  claims,  always  casting  the  burden  of 
proving  the  title  or  right  of  possession  upon  him  who  has 
not  the  possession  in  fact.  Whether  the  proceeding,  there- 
fore, is  to  recover  the  possession  of  real  property,  by  one 
who  is  out  of  possession,  or  to  quiet  the  title,  by  one  in 
possession,  it  is,  in  either  case,  rightly  designated  by  the 
statute  as  ^^  an  action." 

But  if  it  was  in  fiict  a  "  special  proceeding,"  and  rightly 
designated  as  such,  the  case  would  not  be  different ;  for, 
by  Revision,  sections  4173,  41 Y4,  the  rules  of  proceeding 
prescribed  for  the  commencement  and  conduct  of  civil 
actions,  apply  in  aU  proceedings  of  a  special  character,  unless 
in  the  p^^rions  concerning  Wh  it  iTotherwise  e^ressly 
provided.  Our  conclusion,  therefore,  is,  that  under  our 
statute  an  action  to  quiet  title  may  be  brought  and  juris- 
diction obtained  by  the  service  of  notice  by  publication, 
or  by  personal  service  out  of  the  State,  in  the  manner  pro- 
vided for  such  service  in  other  actions. 

Our  attention  has  been  called  to  the  case  oi  Mdoomber 
V.  Jc^ffray  et  aZ.,  4  Gray,  82,  where  it  was  said,  under  a 
statute  similar  to  ours,  to  be  the  well-settled  practice  not 
to  compel  a  party  residing  out  of  the  commonwealth  to 
bring  a  suit  in  the  State  courts;  that  to  issue  such  an 
order  would  deprive  a  defendant  of  the  election  to  sue  in 
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the  circuit  court  of  the  United  States.  The  case  is  a  very 
brief  one,  and  does  not  set  forth  the  facts  sufficient  to  show 
whether  the  judgment  was  founded  upon  the  ground  that 
the  plaintiff  asked  for  an  order  of  notice  to  bring  the  suit 
in  a  particular  court,  or  upon  the  ground  that  there  was 
no  statute  authorizing  service  of  notice  upon  non-residents 
in  such  cases.  Certain  it  is  that  the  case  does  not  decide 
that  the  legislature  has  no  power  to  authorize  service  of 
notice  in  such  actions,  by  publication  or  bj  personal  ser- 
vice out  of  the  State. 

In  the  case  of  Orcmi  y.  Kvn^^  31  Mo.  312,  also  dted  by 
appellant's  counsel,  it  is  held,  under  a  statute  very  similar 
to  ours,  that  actual  notice  is  required  in  order  to  give  the 
court  jurisdiction ;  notice  to  a  non-resident  by  publication 
is  not  sufficient.  This  case  goes  far  toward  sustaining  the 
position  assumed  by  the  appellant's  counsel;  but  it  is 
grounded  to  a  considerable  extent  upon  the  absence  of 
actual  notice,  or  notice  in  fact,  as  contradistinguished  from 
^^  a  mere  notice  in  a  newspaper."  And  the  opinion,  after 
commenting  upon  the  distinction  between  a  proceeding  to 
subject  the  property  of  a  non-resident  to  the  payment  of 
his  debts,  where  service  by  publication  was  authorized 
expressly,  and  a  proceeding  to  require  a  non-resident  to 
show  cause  for  not  bringing  a  suit  to  try  his  title,  where 
service  by  publication  was  not  expressly  authorized,  con- 
cludes as  follows :  ^^  We  do  not  say  that  the  legislature 
could  not  so  make  the  law ;  it  is  not  necessary  to  speculate 
on  this  point;  but  the  statute  we  have  been  considering 
does  not  so  declare  expressly,  and,  as  the  proceeding  is 
somewhat  peculiar,  it  ought  to  be  confined  to  such  cases  as 
dearly  &11  within  the  intent  of  the  act." 

Our  statute,  as  we  have  seen,  do&  expressly  authorize 
service  by  publication  or  by  personal  service  without  the 
State,  and  this,  whether  it  is  to  be  regarded  as  ^'  an  action" 
properly  so  called,  or  a  spedal  proceeding.  The  power 
of  the  legislature  to  expressly  authorize  service  to  be 
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made  in  such  cases,  by  publication  or  personal  service 
without  the  State,  has  not  been  controverted  in  this  case, 
even  by  appellant's  counsel ;  they  have  only  claimed  that 
Buch  service  has  not  been  authorized  by  our  statutes.  We 
hold  that  it  has. 

It  has  also  been  held  by  the  supreme  court  of  Missouri, 
in  the  case  of  Van  Phvl  v.  Penuj  31  Mo.  333,  that  the 
plaintiff  in  such  proceedings,  to  quiet  title  under  their 
statute,  must  be  in  the  actual  possession  of  the  premises 
in  order  to  entitle  him  to  institute  the  proceedings, 
while  our  statute  authorizes  it  "  by  one  either  in  or  out 
of  possession."  Eev.,  §  3601;  see,  also,  Rutherford 
Y.  VUnumy  42  Mo.  216.  See,  also,  a  recent  statute  of 
this  State  expressly  authorizing  service  by  publication 
in  such  proceeding.  Laws  of  1870,  p.  212.  Since  the  notice 
was  duly  served  in  the  manner  authorized  by  the  statute 
in  such  proceedings,  the  court  has  jurisdiction,  and  its 
judgment  is  therefore  conclusive. 

Our  present  conclusion  is  in  accord  with  that  reached  by 
this  court  upon  the  first  hearing.  Two  of  the  judges  then 
on  this  bench  have  since  retired,  and  their  places  are  filled 
by  two  others,  and  all  have  agreed  in  the  same  conclusion. 
A  rehearing  was  granted.  One  consideration  leading 
thereto  was  the  brevity  of  the  opinion  first  filed,  stating 
simply  the  conclusion  reached,  without  discussing  the 
grounds  upon  which  it  was  rested. 

Affirmed. 
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UsaiJ;  DI800TJKT  OF  AGCOMMODATIOK    PAPER.      The   hcna  fide   pOT- 

chaee  of  an  accommodation  note,  bj  a  person  ignorant  of  the 
character  of  the  paper,  for  a  less  sum  than  its  face,  or  at  a  greater 
rate  of  discoiint  than  legal  interest,  is  not  a  osarioos  transa<ation ; 
and  the  defense  of  nsurj  is  not  avaiUble  bj  the  maker  in  an  action 
against  him  on  the  note  b j  sach  holder. 

Appeal  from  Winneshiek  QvrcuU  ConrL 
Wednbsdat,  Junx  7. 

This  aotion  was  brought  on  a  promissoiy  note  for  $500| 
bearing  ten  per  cent  interest,  made  by  defendants  to 
Haislett  &  Co.  or  order,  August  9, 1867|  and  transferred 
to  the  plaintiff  before  maturity. 

The  defendants,  in  their  amended  answer,  admit  the 
malring  of  the  note ;  aver  that  they  made  it  for  the  aooom- 
modation  of  HaiBlett  &  Co.,  and  that  they,  defendants, 
received  no  consideration  therefor ;  that  the  note  was  sold 
to  plaintiff  for  $416,  which  was  all  he  gave  ther^or ;  that 
EEaislett  &  Co.  negotiated  this  note  to  plaintiff  in  lieu  of 
and  as  security  for  a  loan  of  $300  made  by  him  to 
Haislett  &  firo.  in  March,  1867,  for  which  they  executed 
to  plaintiff  a  note  for  $400,  payable  in  four  months, 
with  ten  per  cent  interest,  and  that  the  same  was  usurious. 
To  the  answer,  certain  questions  to  the  plaintiff  were  an- 
nexed, which  were  answered  by  him  as  follows : 

^^  JFtret.  The  sum  of  money  loaned  to  Haislett  &  Bro., 
in  March,  1867,  was  $400  in  cash. 

^^Second.  That  a  $400  note  drawing  interest  at  ten 
per  cent  per  annum  was  given  him  by  Haislett  &  Bro. 
therefor,  and  that  no  other  loan  was  made  by  him  to  Hais- 
lett &  Bro.  that  spring." 
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The  cause  was  tried  to  a  jury  who  returned  the  follow- 
ing special  verdict : 

1.  Was  the  note  sued  on  an  accommodation  note  as 
between  the  makers  and  Haislett  &  Co.,  the  payees  th^e- 
in  ?    Answer — Yes. 

2.  Was  there  any  consideration  for  the  note  sued  here- 
in, between  Haislett  &  Co.  and  the  makers?  Answer — 
No- 

3.  What  was  the  consideration  paid  by  plaintiff  there* 
for  ?    Answer — $415. 

4.  Was  there  any  consideration  for  the  note  sued  on, 
before  it  was  obtained  by  plaintiff?    Answer — "No, 

5.  What  amount  did  plaintiff  pay  for  said  note,  and  of 
whom  did  he  get  it  ?  Answer  —  $415,  and  got  it  of  Hais- 
lett &  Co. 

6.  Was  said  note  obtained  by  plaintiff  of  Haidett  & 
Co.,  and  if  so,  did  plaintiff  obtain  more  than  ten  per  cent 
on  the  consideration  money  paid  for  it?  Answer — 1st. 
Tee.    2d,  Yes. 

7.  What  amount  is  plaintiff  entitled  to  in  this  action  ? 
Answer — $415. 

8.  Was  the  note  in  suit  given  by  Haislett  &  Co.  to 
secure  the  debt  due  plaintiff  by  Haislett  &  Co.,  and  for  the 
purpose  of  discharging  S.  S.  Haislett  of  the  firm  of  Hais- 
lett &  Bro.  therefrom  ?    Answer — ^Yes. 

9.  Was  the  note  in  suit  given  by  Haislett  &  Co.  for 
the  purpose  of  payment  of  a  note  then  held  by  plaintiff 
against  Haislett  &  Bro.  ?    Answer — Yes. 

10.  At  the  time  plaintiff  received  the  note  in  question, 
was  Haislett  &  Bro.  indebted  to  plaintiff  upon  the  note 
$415  and  $25  upon  other  miners?  Answer — ^No,  only 
$415. 

11.  Have  the  defendants  in  this  action  ever  received  any 
consideration  for  the  execution  of  the^  note  in  suit  ?  An- 
swer— Yes. 

12.  Had  the  defendants  recovered  of  Haislett  &  Bro.  in 
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the  name  of  the  plaintiff  a  judgment  for  the  whole  amount 
of  this  note  i    Answer — ^No. 

13.  Has  any  thing  been  made  upon  this  judgment,  and  if 
so,*  what  amount  I  Answer — ^No  testimony  conclusive 
enough  to  decide  from. 

14.  What  is  the  amount  of  the  note  in  suit  in  this  ease  ? 
Answer — $500. 

The  plaintiff's  motion  for  a  new  trial  was  overruled  and 
the  court  rendered  a  judgment  for  the  plaintiff  for  $415, 
and  for  the  school  fund  for  $100.30,  and  against  the  plain- 
tiff for  costs* 

Morse  cfe  Brown  and  John  J.  Clark  <6  Co.  for  the 
appellant. 

Z.  JSuUis  for  the  appellee. 

Miller,  J.  — But  one  question  is  properly  presented  by 
the  record,  viz. :  Was  there  error  in  the  judgment  of  the 
court  on  the  specisJ  findings  of  the  jury  ?  Or,  in  other 
words,  do  the  facts  found  by  the  jury  establish  the  con- 
elusion  that  the  negotiation  of  the  note  for  $500,  to  the 
plaintiff  in  payment  of  the  note  of  Hitislett  &  Bro.  on 
which  $415  was  then  due,  was  an  usurious  transaction  ? 

The  facts  found  by  the  jury  show  that  Haislett  &  Bro. 
had  borrowed  from  the  plaintiff  the  sum  of  $400  for 
which  they  made  their  promissory  note  for  that  amount, 
bearing  a  lawful  rate  of  interest 

This  note  being  mature  and  $415  due  thereon  the  firm 
of  Haislett  &  Co.  (a  new  firm)  paid  it  off,  with  the  note 
sued  on,  being  for  $500  with  ten  per  cent  interest  pay- 
able one  year  after  date.  This  last  note  was  made  by  the 
defendants  as  accommodation  makers,  payable  to  the  order 
of  Haislett  &  Co.,  and  negotiated  by  them  to  the  plaintiff, 
in  payment  of  the  old  note  of  Haislett  &  Bro. 

There  is  no  finding  to  the  effect  that  plaintiff  had  any 
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knowledge  that  defendants  were  accommodation  makers, 
nor  do  they  find  that  the  taking  of  the  note  sued  on  was 
not  a  honafide  sale  of  the  same,  or  that  this  form  of  trans- 
action was  used  as  a  cloak,  or  that  there  was  in  fact  any 
corrupt  intention  to  evade  the  statute  against  usury. 

"  It  is  quite  well  settled,^'  says  Mr.  Parsons  in  his  Treatise 
on  Contracts,  yoL  8,  6th  ed.,  p.  143,  '^  that  n^otiable  paper 
may  be  sold  for  less  than  its  face,  and  the  purchaser  can 
recover  its  whole  amount  from  the  maker  when  it  falls  due, 
although  he  thereby  gets  much  more  than  legal  interest 
for  his  money.''  "  The  reason  on  which  this  rule  rests  is 
obvious.  For  such  paper  is  property ;  and  there  is  no  more 
reason  why  one  should  not  sell  notes,  which  he  holds,  at  a 
price  made  low  either  by  doubts  of  the  solvency  of  the 
maker,  or  by  a  stringency  in  the  money  market,  than  why 
he  should  not  be  able  to  sell  his  house  or  his  horse  at  a 
less  price  than  the  average  price.  But  the  purchase  must  be 
actual  and  made  in  good  faith,  and  not  merely  colorable, 
and  intended  to  give  eflSciency  to  a  usurious  contract." 

The  learned  OAMuyr  says  further :  "  that  if  the  payee 
lends  and  the  borrower  gives  his  note  for  legal  interest,  the 
lender,  having  thus  acquired  the  note,  may  afterward  sell 
it  for  the  most  he  can  get,  and  it  is  obvious  that  the  lender 
takes  nothing  usurious ;  and  if  he  loses  by  the  second  trans- 
action, and  the  purchaser  gains,  it  is  a  loss  and  gain  on  a 
purchase  and  not  on  a  loan." 

There  appears  to  be  no  conflict  in  the  cases ;  but  it  is 
uniformly  held  that  where  a  promissory  note  has  been 
fisiirly  made,  and  there  is  no  usury  between  the  original 
parties,  so  that  the  payee  has  acquired  a  legal  right  to  sue 
the  maker  thereon,  he  may  then  dispose  of  it  at  any  rate 
of  discount  from  its  face,  and  the  purchaser  will  have  a 
right  to  enforce  its  full  payment  against  the  maker, 
Nichols  V.  Fea^son^  7  IPet.  103 ;  Powell  v.  WaierSj  8  Cow. 
685 ;  jRice  v.  Mather^  3  Wend.  61 ;  Cra/m,  v.  Hend/ricksy  7 
id.  569 ;  Murmy.  Cormmmon  Co.y  15  Johns.  48 ;  Repeiye 
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V.  Anderson^  4  Hill,  472 ;  Holmes  v.  WiUiama,  10  Paige^ 
826 ;  Eolford  v.  BlaUhford,  2  Sandf.  Ch.  149 ;  ChwrclM 
V.  &ui/er^  4  Mass.  162 ;  LLoyd  v.  Keach^  2  Conn.  175 ; 
French  v.  GhnndUj  15  Me.  163 ;  Farmer  v.  Sewell^  16  id. 
456 ;  J/oy  v.  ChmypbelX^  7  Humph.  450 ;  Salt  Maarsh  y. 
Planters  and  Meroha/nUf  Bank  of  Mobile^  17  Ala.  761. 

But,  in  respect  to  an  accommodation  note  sold  or  nego- 
tiated at  a  greater  rate  of  discount  than  legal  interest,  the 
authorities  are  not  uniform;  some  of  the  cases  holding 
that  the  purchaser  of  such  note  from  the  payee,  being  the 
first  }>artj  paying  any  thing  for  it,  is  therefore  the  first 
owner,  and  that,  as  the  payee  before  the  sale  of  the  note 
had  not  acquired  a  legal  right  to  sue  the  aceomnKKlation 
maker,  the  purchaser  must  pay  the  full  face  of  the  note,  or 
the  transaction  will  be  usurious.  That,  as  between  the 
maker  and  the  payee,  the  note  is  without  consideration 
and  void  in  the  hands  of  the  payee,  and  becomes  valid  only 
upon  being  negotiated  to  a  "bona  fide  purchaser,  and  hence 
a  party  who  buys  an  accommodation  note  before  it  has 
been  used  for  any  business  purpose  stands  in  the  same  sit- 
uation, in  respect  to  the  defense  of  usury,  as  if  he  were  the 
payee  named  therein,  and  this  though  he  had  no  knowledge 
that  the  note  was  a>coomm>odation  paper^  and  supposing  it 
to  he  hisvness  paper.  The  cases  holding  this  view  are 
as  follows:  Adey  y.  Rapelye^  1  Hill,  10;  HoUnes  y. 
Williams^  10  Paige,  326;  Jones  y.  HakSy  2  Johns. 
Cas.  60 ;  WHkie  y.  Bosevelty  3  id.  66 ;  Munn  y.  Com. 
Co.j  15  Johns.  44;  Powell  y.  Waters^  17  id.  176; 
Cram  y.  Sendricks^  7  Wend.  569;  I>oioe  y.  Sckutty  2 
Denio,  621 ;  JDix  y.  Van  Wyck,  2  Hill,  622 ;  Solford  y. 
Platchfordj  2  Sandf.  Ch.  149  j  Knights  y.  Putnamy  3 
Pick.  184 ;  ChurchiU  y.  Suter,  4  Mass.  156,  162 ;  Van 
Schaack  y.  Stc^ordy  12  Pick.  565 ;  Sa/uerwein  y.  Brunety 
1  Har.  &  GnL  471;  Metoalf  y.  Watkins,  1  Porter  (Ala.), 
67 ;  Cockley  y.  Fiyrest,  3  Gill  &  Johns.  483 ;  Carlisle  y. 
EiU,  16  Ala.  398;  WiUiams  y.  Banks,  11  Md.  198;  Cor- 
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ooran  V.  BowerSy  6  Ohio  St.  19 ;  Boascmge  v.  Roas^  29  j 

^    Barb.  576 ;  SyUester  v.  Swa^^  i  Allen,  134 ;  Whittm  v.      -y 
Hwydm,  7  id.  407;    Cafim  vi  (JWfer,  11  N.  T.  368; 
Clark  V.  /Sw«w,  22  N.  Y.  812. 

On  the  other  hand,  the  oonrts  of  many  other  of  the 
States  hold  that  the  defense  of  nsury  cannot  be  set  up 
against  the  purchaser  of  an  accommodation  note,  taken  at 
a  greater  rate  of  discount  than  legal  interest,  unless  such 
porchaser  hare  knowledge  of  the  character  of  the  paper. 
The  cases  holding  this  view  are  the  following :  OUo  et  cH. 
V.  Dv/regCy  14  Wis.  571 ;  Whiinjoorth  r.  Adams^  5  Band, 
333 ;  Taylor  v.  JSruce,  Gilmer  (Va.),  42 ;  Jaekeon  v. 
Famtty  33  Barb.  645;  Shemum  v.  Blaokm/m^  24  111. 
847 ;  Byrne  v.  Orayson^  15  La.  457 ;  Smith  v.  Beach^ 
3  Day,  368;  Middletovm  Bamk  v.  Jerome^  18  Conn. 
488 ;  Hvmvph&ry  v.  Cla/rk^  27  id.  381 ;  Oa/td  v.  FtZZw, 
26  Penn.  St.  257;  4  Am.  Law  Eev.  5561;  Rammj  v. 
r  Cla/rhy  4  Humph.  244. 

In  our  opinion,  this  latter  view  is  the  more  reasonable 
and  just,  and  more  in  harmony  with  well-settled  prin- 
ciples. One  of  the  necessary  elements  of  an  usurious  con- 
tract is  a  loam,  express  or  implied.  A  simple  definition  of 
usury  is  the  taking  of  more  interest  for  the  vse  of  money 
tiian  the  law  allows.  3  Pars,  on  Cont  107.  "There 
must,  therefore,  be  the  use  of  money,  which  may  be  a  loan 
or  by  way  of  the  continuance  of  an  existing  debt,"  which 
is  in  the  nature  of  a  loan.  "  One  may  now  lend  money  to 
another,  and  so  give  him  the  use  of  it,  or  he  may  agree 
with  him  that  he  shall  not  now  repay  a  sum  which  has  be- 
come due,  and  so  permit  him  to  use  it."  To  the  one  or 
the  other  of  these  classes  all  contracts  fo»  the  use  of  money 
belongs.  Id.  See,  also,  Bv/rrowa  <b  Prettymcm  v.  Cooh 
<fe  Sa/rgenty  17  Iowa,  436. 

To  constitute  the  offense  of  usury,  therefore,  there  must 
be  a  contract  for  the  payment  of  more  than  lawful  interest 
for  the  use  of  money.    In  other  words,  there  must  be  a 
Vol.  XXXI.— 57 
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loan  in  Bome  form  or  in  &ct.  But  in  the  case  of  the  sale 
and  purchase  in  good  faith  of  notes  or  bills,  this  element 
of  an  nsorions  agreement  is  wanting,  unless  there  was 
nsury  in  the  inception  of  the  note  or  bill,  in  which  case  its 
taint  affbcts  the  indorsee  to  the  same  extent  as  it  did  tlie 
original  payee.  .fit^rr&f^ci&Png^manT.  (^id^^Sbyy^n^ 
17  Iowa,  486.    JHua  is  made  so  by  our  statute. 

Where  a  promissory  note  is  r^ukrly  and  in  good  &iiJi 
sdd  as  business  }>ap6r,  and  taken  by  the  purchaser  withont 
any  knowledge  that  it  is  accommodation  papar,  being  free 
from  usury  in  its* inception,  the  substance  of  the  transac- 
tion is  a  transfer  of  the  property;  a  sale,  and  nothing  more 
fiian  a  sale.  No  money  is  loaned  or  borrowed,  or  forborne 
in  any  way  whatever,  and  the  price  or  sum  paid^  by  the 
purdiaaer  has  nothing  whatever  to  do  with  the  question  as 
one  of  usury.  Such  a  transaction  cannot,  therefore,  be 
usurious  witiiin  any  accuracy  of  interpretation. 

Again,  the  law  of  usury  is  in  its  nature  penal,  and,' 
therefore,  to  be  strictly  construed.  8  Pars,  on  Oont.  146 ; 
OUo  et  al.  y.  Dwege^  14  Wis.  671.  It  would  be  manifestly 
unjust  to  so  extend  the  statute  by  construction  as  to  in- 
clude innocent  parties.  As  is  said  by  Dixon,  0.  J.,  in  Otkt  v. 
Dwtegey  ^^  The  penalties  and  prohibitions  of  the  statute  are 
aimed  at  tiie  receiving,  or  contracting  to  receive,  a  greater 
rate  of  interest  than  that  prescribed  by  it  v^pon  the  loo»^  or 
forbearance  of  money  or  other  thing,  and  do  not  apply  to 
the  sale  of  a  note  or  any  other  vendabte  commodity,  wbidi, 
when  in  good  faith  intended  as  such,  may  be  sold  and 
transferred  for  sudi  price  as  may  be  fixed  by  tiie  agree- 
ment of  the  parties."  ^MJsury,"  says  the  leaned  judge, 
^^  is  a  matter  of  ii^tention ;  and  to  rend^  a  contract  usur- 
ious both  parties  must  be  cognizant  of  the  &cts  constituting 
usury,  and  have  a  common  purpose  in  evading  the  law." 
^^  The  law  against  usury  is  penal  in  its  nature,  and  leafion 
and  justice  dictate  that  the  forfeiture  imposed  by  it  ought 
not  to  be  visited  upon  those  who  are  inaocent  of  any  in- 
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tention  of  violating  its  provisions."  Where  the  contract 
is  neither  a  loan  nor  an  extension  of  time  on  a  debt  already 
due,  but  a  sale  of  commercial  paper  without  any  corrupt 
or  unlawful  intent,  it  would  se^n  to  be  in  conflict  with 
this  rule  of  construction  to  hold  it  to  be  usurious,  sunply 
because  the  paper  is  an  accommodation  note. 

We  unite,  therefore,  in  holding  that  the  defense  of  usury 
is  not  available  in  an  action  against  the  accommodation 
maker  of  a  promissory  note,  by  a  purchaser  in  good  faith 
fit)m  the  payee  at  a  .greater  discount  than  legal  interest, 
taken  without  any  knowledge  of  the  oharadier  of  the 
paper. 

The  finding  of  facts  in  this  case  does  not  show  that  the 
plaintiff  had  any  knowledge  tiiat  the  note  was  accommo- 
dation paper  at  the  time  he  purchased  the  same.  It  fol- 
lows, thezefore,  that  the  jud^ent  upon  the  special  verdict 
was  erroneous,  and  must  be 

Beversed. 


nSO  355 


KnIOHT  V.  KnIOHT,  ^  |gg   ^ 

31    451. 

1.  IXvora^i    CBX7BL  TBSATHBirr.    A  wife  is  not  entitled  to  a  divorce  31  ^, 

on  tlie  g^und  of  cruel  treatment,  when  oncli  treatment  appears  to  -       S^  '^ 

have  been  of  snch  a  diaracter,  and  under  snch  drcnmstances,  as  00  soft 

to  fomish  her  no  reasonable  ground  to  apprehend  physical  danger  JlTi^l 
hj  a  continuance  of  the  married  relation. 

3. MisooirDXJCT  OF  OOMFLAXNAHT.  So,  if  the  treatment  complained 

of  is  the  result  of  the  complainant's  own  misconduct,  it  wiU  furnish 
her  no  sufficient  ground  for  a  divorce.    Htllbr,  J.,  dissenting. 

Ajppealfrom  Polk  District  Oawrt. 

Wkdhbsdat,  Junb  7* 

AcmoH  for  divprce  upon  the  alleged  ground  of  cruel  and 
JTihuTnftn  treatment  efladangering  plaintiff's  life.    Trial  by 
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the  court  Petition  dismissed.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion. 

PoLU  (6  Hubbell  and  NovATBe  d  Kwaffmom  for  the 
appellant 

Ba/rcToft  d  Oatch  and  WUh/row  <b  Wright  for  the 
appellee. 

Dat,  Oh.  J.  — I.  Appellee  insists  that  this  canse  is  re 
viewable  here  only  upon  errors  of  law,  r^ularly  assigned, 
1.  ditobct:     and  that  it  is  not,  as  a  first  method  chancery 
ment.  causc,  triable  de  novo.    Citing  Rev.  1860,  §§ 

2999  and  3000 ;  Coe  v.  WirUerSy  15  Iowa,  482 ;  Boumey  v. 
McCwrtyy  id.  510 ;  Doctermcm  v.  Webdery  id.  522 ;  CaHetor^ 
V.  Byrngtony  17  id  579 ;  Cole  v.  Ccle^  23  id.  439. 

Appellant  insists  that  any  attempt  upon  the  part  of  the 
legislature  to  deprive  the  supreme  court  of  the  power  to 
review  anew  upon  appeal  all  chanoisry  causes,  is  in  vio- 
lation of  section  4,  article  5  of  the  constitution. 

All  the  evidence  is  before  us,  and  the  cause  has  been 
fully  and  exhaustively  argued  upon  the  fiujts.  A  majority 
of  the  court  find  no  difficulty  in  sustaining  the  action  of 
the  court  below,  and  would  resolve  the  question  as  an  orig- 
inal one,  the  same  way. 

Hence  it  has  seemed  more  satisfiictory  to  us  to  waive  a 
consideration  of  the  question  as  to  the  manner  of  review, 
and  to  dispose  of  the  case  upon  its  merits.  The  evidence 
is  very  voluminous,  the  abstract  covering  160  pages  of 
closely  printed  matter.  It  is  impracticable,  within  the  ap- 
propriate limits  of  an  opinion,  to  do  more  than  collate  the 
leading  facts  which  it  seems  to  establish. 

The  parties  were  married  on  the  15th  day  of  May,  1866, 
the  plaintiff  being  about  eighteen  years  pi  age,  and  the 
defendant  her  senior  by  several  years.  The  plaintiff  seems 
to  possess  a  temper  readily  aroused,  a  will  which  never 
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yields,  and  a  caustic  wit  ever  furnishing  a  keen  retort, 
which  she  makes  no  effort  to  restrain.  The  defendant's 
mental  constitution  seems  not  to  be  the  best  adapted  to 
these  peculiarities  of  the  plaintiff.  As  might  be  expected 
the  history  of  their  wedded  life  presents  a  picture  of  alter- 
nate lights  and  shades  and  evinces  the  most  passionate 
fbndness  interspersed  with  seasons  of  coldness  and  distrust. 
About  the  7th  of  November,  1869,  and  subsequently  there- 
to, occurred  the  transactions  which  are  made  the  immediate 
grounds  of  this  application.  The  defendant  was  absent  in 
the  east  from  the  last  day  of  August  to  the  7th  day  of 
November.  During  his  absence  the  plaintiff  occupied  a 
room  in  her.  &ther's  house,  her  sister  Mary  sleeping  in  a 
separate  bed  in  the  same  room.  Previous  to  his  return  the 
defendant  had  been  expected  home  every  Saturday  or 
Wednesday  night  for  two  or  three  weeks.  On  the  Satur- 
day evening  previous  to  his  return  plaintiff  directed  her 
sister  Mary  to  occupy  the  bed  with  her,  ant^  if  defendant 
came  home  in  the  night,  to  have  him  take  the  other  bed, 
and  not  wake  plaintiff  till  morning.  This  conduct  the 
plaintiff  excuses  upon  the  ground  of  feeble  healthf  and  that 
when  waked  in  the  night  she  was  thrown  into  violent 
paroxysms  of  coughing.  During  his  absence  the  defend- 
ant  was  in  receipt  of  frequent  letters,  all  speaking  of 
improved  health,  and  one  of  them  detailing  a  moonlight 
romp,  exhibiting  an  exuberance  of  spirits  rarely  possessed 
by  one  who  is  a  great  invalid.  The  defendant  returned 
about  two  o'clock  Sunday  morning,  and  was  received  with 
indifference,  and  treated  coldly  the  next  day.  Betuming 
to  the  house  on  Sunday  evening,  after  a  temporary  absence, 
he  found  the  plaintiff  in  the  parlor  talking  with  one  Mo- 
Cauley.  Plaintiff  well  knew  that  her  husband  very  much 
disliked  McGaidey,  and  regarded  him  as  an  inmioral  man. 
Oil  several  occasions  he  had  told  her  that  McCauley  was 
not  a  fit  person  for  her  to  associate  with.  Still  she  con- 
tinued interested  in  his  company,  received  presents  from 
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him,  and  presented  him  a  watch-guard  made  of  her  hair. 
The  defendant,  upon  entering  the  rooAi,  passed  the  con- 
ventional compliments  with  McCauley,  and  directly  retired, 
followed  by  plaintiff,  who  suggested  that  he  build  a  fire  at 
the  cottage,  a  dwelling  in  the  same  inclosure,  but  a  short 
way  distant,  and  that  he  go  there  to  sleep.  Defendant, 
having  built  the  fire,  returned  and  engaged  in  conversation 
with  his  wife,  when  she  informed  him  that  she  retired  ai 
seven  o'clock  and  suggested  that  he  should  do  the  same. 
Defendant  went  to  the  cottage,  returned  in  about  ten 
minutes,  found  his  wife  not  yet  retired,  and  said  he  did  not 
think  she  intended  to  go  to  bed,  that  she  intended  to  go 
into  the  parlor,  to  which  she  replied  that  she  had  not 
thought  of  that,  but  would  do  just  as  sbe  pleased.  Again 
returning  in  about  half  an  hour  defendant  found  phdntifiT 
in  the  parlor  with  her  sister  Mary  and  McOatdey.  Plain- 
tiff testifies  that  she  was  partly  undressed,  had  her  hair 
down  and  sh^s  off,  preparatory  to  going  to  bed,  when 
defendant  first  returned,  and  that  she  went  into  the  parlor 
because  he  told  her  she  should  not.  Upon  defendant's  re- 
turn an  altercation  ensued,  which  is  differentiy  detailed  by 
the  respective  parties,  and  which  was  succeeded  by  a  sea- 
son of  mutual  estrangement.  On  Tuesday  morning  fol- 
lowing the  defendant  handed  the  plaintiff  a  letter  which 
figures  largely  in  this  (»se.  In  this  letter  he  niakes  the 
most  passionate  declarations  of  affection,  deplores  deeply 
the  unhappy  life  they  had  led,  complains  bitterly  of  the 
plaintiff's  deception  and  mistreatment,  and  assures  her 
that  there  is  now  no  alternative  but  their  separation,  and 
that  this  decision  is  final.  Immediately  upon  the  receipt 
of  this  letter  the  plaintiff  took  counsel  with  reference  to 
the  procuring  of  a  divorce ;  but  this  dlflBculty  was  adjusted 
and  on  the  Thursday  following,  November  11th,  they  went 
to  live  together  at  the  cottage,  plaintiff  still  refusing,  how- 
ever, to  occupy  a  bed  with  the  defendant.  The  parties 
thus  lived,  not  very  happily  together,  until  some  time  in 
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Jannaiy,  when  occurred  one  of  the  specific  acts  alleged  in 
the  petition  as  a  ground  for  the  relief  prayed.  The  trans- 
action  is  very  differently  narrated  by  the  parties,  doubtless 
receiving  from  each  the  particTzlar  coloring  which  interest 
and  prejudice  would  so  likely  proAice;  and  the  truth, 
probably,  lies  between  the  two  statements.  It  appears  that, 
from  whatever  motive  actuated,  the  defendant  attempted  to 
place  the  plaintiff  in  bed;  that  she  got  upon  the  floor, 
placed  her  arm  through  the  rung  of  a  chair,  and  struggled 
so  fiercely  that  defendant  desisted  fi'om  his  attempt  In 
the  struggle  the  plaintiff's  arm  was  bruised.  Plaintiff 
testifies  that  defendant  used  toward  her  opprobrious  qu- 
thets  and  pro&nity.    This  the  defendant  denies. 

The  remaining  difficulty  specified  in  the  petition  oc- 
curred on  the  25th  of  January.  Defendant  expressed  sur> 
prise  that  a  person  named  should  have  been  permitted  to 
visit  plaintiff.  Plaintiff  said  the  person  r^erred  to  was  as 
good  as  defendant.  Defendant  avowed  his  purpose  to 
compel  plaintiff  to  retract  the  stat^nent,  and  sdzed  her 
hands  for  that  purpose.  Plaintiff  testifies  that  upon  this 
occasion  defendant  struck  her  in  the  &ce,  back,  shoulders 
and  chest.  All  of  this  defendant  denies.  Many  circum- 
stances were  proved,  showing  the  unpleasant  relations  of 
the  parties.  That  the  evidence  discloses  a  degree  of 
domestic  infelicity  very  much  to  be  deprecated,  we  freely 
admit.  That  it  justifies  a  divorce,  however,  upon  the 
ground  of  cruelty,  we  do  not  believe. 

In  this  dass  of  cases  precedents  can  do  little  more  than 
inform  the  understanding  and  assist  the  judgment.  Every 
case  must  very  largely  depend  upon  its  own  peculiar  cir- 
cumstances, and  the  character,  habits,  and  disposition  of 
the  parties. 

Facts  which,  und^  certain  circumstances,  would  be  suffi- 
cient, would,  under  others,  be  altogether  insufficient.  The 
gentle,  fragUe,  submissive  woman,  might  be  entHled  toa 
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divorce  for  causes  which  wotild  scarcely  fhmish  the  ama- 
zon  just  cause  of  complaint 

The  cruelty  justifying  a  divorce  is  defined  to  be  such 
conduct  in  one  of  the  married  parties  as  renders  further 
cohabitation  dangerous  to  the  physical  safety  of  the  oth^, 
or  creates  in  the  other  such  reasonable  apprehension  of 
bodily  harm  as  materially  to  interfere  with  marital  duty. 
1  Bishop  on  Marr.  and  Div.  (4th  ed.),  §  715.  Courts 
are  admonished,  in  view  of  the  rapidly  in^easing 
tendency  to  divorces  in  the  present  day,  and  the  corres- 
ponding weakening  of  the  marital  tie,  fraught  with  the 
most  dangerous  consequences  to  social  order,  that  divorces 
should  not  be  decreed  except  for  "grave  and  weighty 
causes."  Society  has  an  interest  in  the  permanaicy  and 
stability  of  the  marriage  relation ;  and  as  individuals,  in 
entering  into  the  social  compact,  have  been  required  to 
yield  many  personal  rights  for  the  general  good,  so  many 
married  couples,  for  the  good  of  their  common  offspring, 
the  conservation  of  social  order,  and  the  maintenance  of 
general  morality,  must  bear  with  patience  and  composure 
the  occasional  disquietudes  growing  out  of  inharmonious 
tempers  and  dispositions.  "  Mere  turbulence  of  temper, 
petulance  of  manner,  infirmity  of  body  or  mind  are  not 
numbered  among  these  (grave  and  weighty)  causes.  When 
they  occur  their  effects  are  to  be  subdued  by  management 
if  possible,  or  submitted  to  with  patience;  for  the  engage- 
ment was  to  takeybr  letter j  for  worse  ;  and  painful  as  the 
performance  of  this  duty  may  be,  painM  as  it  certainly  is 
in  many  instances  whidi  exhibit  a  great  deal  of  the  misery 
that  clouds  human  life,  it  must  be  attempted  to  be  sweet- 
ened by  the  consciousness  of  its  being  a  duty,  and  a  duty 
of  the  very  first  class  of  importance.  And  it  is  not  every 
slight  touching  of  the  wife  by  the  husband,  even  in  anger, 
which  wiU  justify  a  divorce."  1  Bishop  on  Marr.  and 
Biv.  (4th  ed.),  §  743,  and  cases  cited.  In  the  case  of 
Bcmere  v.  Banerey  4  Johns.  Oh.  187,  Chancellor  Kent 
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holdfi  this  language:  ^^ Though  a  personal  assault  and 
battery,  or  a  just  apprehension  of  bodily  hurt,  may  be 
a  ground  for  this  species  of  divorce,  yet  it  must  be  obvious 
to  every  man  of  reflection  that  much  caution  and  discrim- 
ination ought  to  be  used  on  this  subject.  The  sUghtest 
assault  or  touch  in  anger  would  not  surely,  in  ordinary 
cases,  justify  such  a  grave  and  momentous  decision." 
Pothier  says,  "  that  a  blow  or  stroke  of  the  hand  would  not 
be  a  cause  for  separation  under  all  circumstances,  unless  it 
was  often  repeated."  In  this  class  of  cases  the  court  inter- 
feres, not  so  much  to  punish  an  offense  already  committed 
as  to  prevent  the  commission  of  one ;  to  shield  the  com- 
plaining parly  from  the  repetition  of  wrongs  done,  or  the 
infliction  of  tibose  threatened.  We  regard  it  unnecessary 
to  multiply  authorities,  which  might  be  cited  ad  Ubihrnh^ 
in  support  of  the  views  here  eirpressed.  The  burden  of 
proof  rests  upon  the  plaintiff  to  establish  the  allegations  in 
her  petition.  The  principal  occurrences  relied  upon  are 
positively  denied  by  the  defendant,  both  in  the  answer  and 
in  his  testimony.  As  to  these  transactions  the  plaintiff  is 
without  corroboration.  It  is  quite  obvious  that  her  nar- 
rative, through  the  influence  of  feeling  and  interest,  must 
be  very  highly  colored.  And  she  does  not  testify  that  the 
blows  of  defendant  were  inflicted  with  force,  or  that  they 
occasioned  any  personal  injury.  It  is  quite  probable  that 
they  were  attended  with  no  other  consequences  than 
wounded  feelings.         1^ 

From  the  plaintiff's  own  statement  of  the  occurrences, 
taking  into  consideration  her  indomitable  will,  and  her 
ever  readiness  to  resent  the  slightest  encroachment  upon 
the  domain  of  her  rights,  we  cannot  find,  as  a  fact,  that 
the  conduct  of  the  d^endant  has  furnished  her  reasonable 
ground  to  apprehend  physical  danger  in  the  further  con- 
tinuance of  her  cohabitation  with  him. 

n.  Another  reason  why  the  plaintiff  is  not  entitled  to 
the  relief  asked  is  found  in  the  fact  that  her  own  con- 
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dact,  m  our  opinion,  brought  upon  her  all  the  ill  treat- 
ment of  which  she  complainfl.    We  have  not  a  particle  of 
8.-mi8coii-      doubt  that  if  ahe  had  justly  appreciated  the 
piainant.    '  respoumbilities  and  dutiee  of  her  position,  had 


properly  regarded  the  feelings  of  her  hiisband,  had 
strained  her  pride  and  guarded  her  temper,  she  might 
have  remained  one  among  the  most  honored  and  the  most 
cherished  of  wives.  While  we  do  not  approve  or  justify 
the  conduct  of  the  defendant,  yet  we  must  allow  that  it 
finds  much  to  palliate  and  excuse  it  in  the  conduct  of 
plaintiff.  ^^M^i  are  not  angels,"  human  nature  is  not 
perfect,  and  the  court  which  administers  law  upon  the 
theory  of  its  perfection  will  come  very  &r  diort  of  meet- 
ing the  practical  wants  of  life.  We  forbear  an  enumeration 
of  the  various  causes  of  complaint  which  the  defenduit 
might  truthfully  urge  against  the  plaintiff.  Some  of  th^n 
have  already  been  incidentally  noticed.  Though  not 
inconsistent  with  purity  of  purpose,  they  evince  a  disr^ard 
of  the  obligations  due  from  one  member  of  the  martial 
relation  to  the  other,  such  as,  it  is  to  be  hoped,  but  few 
examples  of  are  frimished  in  the  married  state. 

^^  If  what  is  complained  of  as  cruelty  is  the  result  of  tke 
complainant's  own  misconduct,  it  will  not  frimish  ground 
for  the  proceeding.  The  remedy  is  in  her  own  power; 
she  has  only  to  change  her  conduct;  otherwise  the  wife 
would  have  nothing  to  do  but  misconduct  herself,  provoke 
the  ill  treatment  and  then  complain."  1  Bishop  on  Marr. 
and  Div.  (4th  ed.),  §  764.  The  evidence  discloses  no  effort 
at  reformation  here;  evinces  no  purpose  on  the  part  of 
plaintiff  to  render  the  position  of  her  husband  pleasant  or 
even  endurable. 

The  petition  of  plaintiff  was  properly  dismissed. 

Affirmed. 

MiLLEB,  J. — While  I  concur  in  the  affirmance  of  the 
judgment  of  the  district  court|  I  cannot  assent  to  do  bo 
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upon  the  grotrnds  stated  in  the  opinion  of  the  chief  jus- 
tice. 

Under  the  numerous  decisions  of  this  Court,  holding 
that  equity  causes,  triable  hj  the  second  method,  are  re- 
yiewable  on  appeal  only  upon  the  legal  errons  as  in  cases 
triable  by  ordinary  actions  at  law,  and  that  where  the  evi- 
dence is  conflicting,  the  apdlate  court  will  not  disturb  the 
verdict  of  a  jury  or  the  finding  of  the  court  on  questions 
of  fact,  I  can  agree  to  affirm  the  judgment  in  this  case, 
because  the  conflicting  state  of  the  evidence  is  such  as 
that,  under  our  former  decisions,  we  would  not  be  warranted 
in  disturbing  the  finding  and  judgment  But  I  cannot 
agree  with  the  majority  that,  if  the  case  were  before  us  for 
trial  de  novOy  the  evidence  is  insufficient  to  entitle  the 
plaintiff  to'  a  divorce  for  the  cause  averred  in  her  peti- 
tion. Nor  can  I  give  my  consent  to  the  doctrine  recognized 
in  the  majority  opinion,  that  ^^a  wife  is  not  entitled  to  be 
divorced  on  the  ground  of  ill-treatment  received  from  her 
husband,  if  that  ill-treatment  has  been  drawn  upon  her  by 
her  misconduct."  I  know  that  there  are  cases  sustaining 
this  proposition,  but  they  belong  to  a  barbarous  age,  and 
were  dictated  by  8  spirit  of  tymny  and  immanliness. 

That  the  plaintiff  was  not  entirely  blameless  is  undoubt^ 
edly  true,  but  her  &ults  are  no  justification  or  even  palliation 
of  the  husband's  ill-ti'eatment  of  her ;  nor  should  she  be 
denied  all  remedy  for  such  ill-treatment  because  she  has 
not  been  at  all  times  an  hwmHU  and  sfubnmavve  wife. 
"  Two  wrongs  will  not  make  one  right,"  as  was  said  by 
Chancellor  Walworth,  in  Perry  v.  Perry ^  2  Paige,  503. 
"  The  moral  sense  of  the  community,  in  our  present  state 
of  civilization,  will  not  permit  the  husband  to  inflict  per- 
sonal chastisement  on  the  wife,  even  for  the  grossest  out- 
rage." The  old  common-law  rule  upon  this  subject  grew 
up  when  the  wife  was  the  slave  of  the  husband,  but  an 
advanced  and  humane  civilization  has  long  since  freed  her 
from  this  slavery,  and  destroyed  the  despotic  power  of  the 
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husband,  and  no  vestige  of  it  shonld  be  longer  recognized 
by  the  courts  over  her.  In  my  judgment,  the  wife's  right 
to  a  divorce  for  ill-treatment  by  the  husband  ought  to  be 
determined  upon  the  character  of  such  ill-treatment,  whether 
it  has  been  such  as  to  seriously  endanger  her  life  or  health, 
without  reference  to  whether  she  has  been  at  all  times  an 
hiunble  and  submissive  wife,  or  at  times  has  been  ill-tem- 
pered or  willfuL  No  provocation,  in  my  opinion,  will 
justify  a  man  in  cruel  and  inhuman  treatment  of  his  wife, 
or  deprive  her  of  her  right  to  be  divorced,  if  his  treatment 
of  her  is  such  as  is  contemplated  by  the  statute  as  a  ground 
for  divorce. 
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l^ai  4fiO  1.  Fartneruiip ;  JUDaMEirr  aftsb  dissolutioh.  Where  a  partnership 

ji^  ^^  is  dissolved  during  the  pendencj  of  an  action  against  it,  by  the 

191   Aa»  death  of  one  of  the  members  of  the  firm,  the  action  should  there- 

after be  prosecuted  against  the  suryiving  partner,  and  the  con- 
tinuance of  the  action  against  the  firm  will  be  held  irregular,  and 
the  judgment  rendered  therein  against  it  vacated  on  proper  appli- 
cation and  showing  to  a  court  of  chancery. 

2*  ITew  trial;  EqurrABLS  jubisdiction.  A  court  of  equity  will  direct 
a  new  trial  in  an  action  at  law,  in  a  case  where  such  trial  would 
have  been  ordered  by  the  court  wherein  the  judgment  was  rendered 
if  timely  application  had  therein  been  made,  provided  proper  rea- 
sons are  shown  why  such  appUcation  was  not  made,  or  the  grounds 
of  equitable  interference  arose  after  the  time  had  expired  for  the 
court  wherein  the  action  was  tried  to  grant  reliel 

Appeal  from  General  Term^  Eighth  District  {Jbhtism 

Cov/nty). 

•  Wednesday,  Jmra  7. 

AcmoN  in  chancery  for  relief  against  a  judgment  at  law 
alleged  to  be  irregular  and  void  and  asking  that,  by  proper 
decree,  a  new  trial  may  be  had  in  the  action  wherein  the 
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judgment  was  rendered.  Upon  final  hearing  the  district 
court  dismissed  plaintiff ^s  petition;  the  judgment  was 
affirmed  bj  the  general  tenn.  Plaintiff  appeals  to  this 
court 

Cla/rk  ik  Haddodk  for  the  appellant 

FoA/raHj  BodL  dk  Jackson  for  the  appellee. 

Beok,  J. — An  action  was  brought  by  defendant,  the 
Troy  Portable  Mill  Co.,  in  the  district  court  of  Scott  county, 
^Brap^^S"-  ^  1858,  upon  a  promissory  note  against  the 
SKJoiuSSL  ^^"^  ^^  *'^'  B^^'^®^  *  ^'i  ^^  which  plaintiff 
herein  was  a  partner.  The'venue  of  the  cause  as  to  Bowen 
&  Co.  (there  being  others  sued  with  them),  was  changed  to 
Johnson  county,  and  the  proceeding  as  to  the  other  defend- 
ant was  dismissed.  In  l^ovember,  1863,  judgment  was 
rendered  against  the  firm,  and  defendant  is  about  to  enforce 
it  against  the  property  of  plaintiff.  This  suit  is  brought 
for  the  purpose  of  declaring  the  judgment  void  and  for  a 
proper  decree  directing  a  new  trial  in  the  action  wherein 
the  judgment  was  rendered.  There  are  several  grounds 
upon  which  this  relief  is  asked  that  need  not  be  noticed,  as 
the  determination  of  one  question  will  dispose  of  the 
case.  It  will  be  necessary  to  discuss  only  such  of  the  &cts 
as  are  involved  in  the  point  upon  which  we  rest  our  con- 
clusion«  The  regularity  of  the  transfer  of  the  case  fi'om 
Scott  to  Johnson  county,  the  jurisdiction  of  the  district 
court  of  the  latft-named  county,  tibe  &ct  as  to  whether  there 
was  or  was  not  an 'appearance  for  defendants  in  that  court, 
newly  discovered  evidence  and  other  matters,  are  discussed 
and  made  to  assume  great  prominence  in  the  arguments  of 
counseU  We  are  relieved  of  the  consideration  of  these 
subjects. 

The  firm  of  .Bowen  &  Oo.,  against  whom  the  action  was 
brought  and  judgment  finally  rendered,  was  composed  of 
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plaintiff  herein  and  one  Lendaman,  who  died  in  Angost, 
1863)  three  or  four  months  be&re  tiie  lendition  of  the 
judgment.  JSo  notice  was  taken  ^  hia  decease  in  the 
proceedings^  and  the  action  was  prosecuted  and  judgment 
rendered  as  though  he  were  th^i  surviving.  This  was 
erroneous  and  irregular. 

Upon  the  death  of  a  member  of  a  firm  the  partnership 
is  dissolved,  and  actions  upon  claims  a^^unst  the  finn  should 
thereafter  be  brought  and  prosecuted  against  the  surviving 
partner.  Upon  tlie  dissolution  of  a  fiim«  the  artificial  per- 
son created  bj  the  partnership  ceases  to  ezist>  and  there 
cannot,  for  that  reason,  be  a  suit  maintained  or  judgment 
rendered  against  it  after  its  existence  has  terminated. 
This  is  a  famihar  doctrine  of  the  law,  and  is  not  contro- 
verted in  this  case.  But  it  is  insiated  that  the  judgment  is 
simply  erroneous,  irregular,  and  is  not  void ;  that  the  irr^pi- 
larities  are  not  of  a  pharact^  to  affect  the  validily  of  ihe 
judgment  Without  pasfsing  upon  the  question  as  to  tli^ 
effect  of  the  death  of  Leuduman  up(m  th^  judgment  subse- 
quently rendered,  whether  it  is  for  that  reason  void  <»r 
voidable,  we  will  consider  it  as  voidaUe  only,  and  upon 
that  view  detennine  the  case.  It  cannot  be  disputed  that,  if 
application  had  beea  made  to  the  district  court  vnthin 
proper  time,  a  new  trial  would  have  been  awarded,  cm 
account  of  the  irregularity  in  rendering  judgment  fifter  the 
dissolution  <^  the  firm  by  the  death  of  Leuduman.  It  is 
admitted  by  defendants'  counsel  that  the  judgm^it  was 
irregularly  rendered.  Such  a^  irregularity  cannot  be  pre- 
sumed to  be  without  prejudice  and  iiigustiae  to  &e  defend- 
ants in  that  suit,  in  fiict,  it  will  rather  be  {Mresumed,  in  the 
abs^ice  ai  a  contraiy  showing,  thdt  injustice  did  lesnlt 
therefrom.  The  judgmeut  is  without  iMitbority  of  law, 
and  must  be  regarded  as  im  enoroachmfint  upon  t^  rights 
of  those  affected  by  it.  The  court  rendering  it,  therefore^ 
if  an  ajl(>lication  had  been  m^  within  the  'prop^  time, 
would  have  set  it  ssidei  wd  ordered  a  new  tnaL 
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'NmWf  we  underBtand  that  chancery  will  direct  new 
trials  in  actions  at  law  in  cases  where  snch  trials  woxdd 
2.NBWTBI1X.:  have  been  ordered  by  the  courts  wherein 
Motion.  ^^  the  actions  were  tried,  if  timely  applications 
had  been  made,  provided  proper  reasons  are  shown  why 
such  applications  were  not  made,  or  the  grounds  upon 
which  the  interference  of  chancery  is  claimed  arose  after 
the  courts  of  law  were  deprived  of  the  power  to  grant 
the  relief.  See  Hoshms  y.  ScM&nbiodk  dk  Choffiea^  14 
Iowa,  314,  and  aath6rities  cited. 

It  is  not  disputed  that,  when  this  suit  was  instituted, 
the  time  fo^  making  application  for  a  new  trial  in  the 
court  wherein  the  judgment  was  rendered  had  expired, 
and  that  the  illegality  in  the  proceeding  could  not  have 
been  corrected  by  appeaL  And  it  clearly  appears  that,  at 
the  time  of  the  rendition  of  the  judgment  plaintiff  was 
absent  in  the  actual  military  service  of  tlie  Union,  and  had 
no  knowledge  thereof  He  remained  absent  in  the  ser- 
vice of  tbe  country,  and  ignorant  of  the  judgpient,  until 
about  the  time  this  action  was  commenced.  It  was 
brought  with  proper  diligence  after  he  was  informed  of 
the  rendition  of  the  judgment 

Plaintiff  is  without  relief  unless  it  be  given  in  this 
action.  His  answer  filed  in  the  case  wherein  judgme^ 
was  rendered,  sets  up  a  meritorious  defense ;  the  evidence 
in  this  case  shows  that  it  was  made  in  good  &ith.  We 
express  no  opinion  as  to  the  weight  or  effect  of  that  evi- 
dence in  support  of  the  defense.  In  our  opinion,  the 
plaintiff  is  entitled  to  the  relief  claimed  in  his  petition. 
The  judgment  of  the  court  below  vdll  be  reversed,  and  a 
proper  decree  will  be  entered  in  this  court,  directing  a 
new  trial  of  the  action  at  law, 

Beversed. 

MTT.T.Tettj  J.,  having  been  of  counsel  in  the  cause^  took  no 
part  in  its  determination. 
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Insmanoet  what  ihtebbsts  abb  insttbablb:  stock  nr  a -.cob- 
POBATiON.  The  owner  of  stock  in  a  corporation  organised  for  pecu- 
niary profit  has,  by  reason  of  such  ownership,  an  insorable  interest 
in  the  corporate  property.  A  qoalifled  interest,  or  any  interest  in  the 
subject-matter,  is  the  subject  of  insurance.  What  interests  are  and 
what  are  not  the  subject  of  insurance,  defined  by  Mtlt«bb,  J.,  and 
the  authorities  collated. 

AjppedL  from  Clinton  District  Cburt. 

Tj^UBSDAT,  JtJKE  8. 

/  AoTiofr  on  a  policy  of  insorance,  issned  by  defendant  on 
alleged  property  of  Goodale  &  Hoaford,  payable,  in  case  of 
loss,  to  the  plaintiffs.  It  is  averred  in  the  petition  that  on 
the  20th  day  of  April,  1870,  in  consideration  of  the  premioni 
of  $125  then  agreed  to  be  paid  by  one  Goodale  to  de- 
fendant, the  defendant  by  its  duly  authorized  agent 
agreed  to  insure,  and  did  then  insure,  said  Goodale  & 
Hosford,  from  twelve  o'clock  noon  of  that  day  until  twelve 
o'clock  noon  on  the  20th  day  of  April,  1871,  against 
loss  or  damage  by  fire,  to  the  amount  of  $2,500,  on  their 
private  stock  contained  in  a  one  story  frame  saw-mill, 
machinery,  fixed  and  movable,  engine  and  boilers  therein, 
and  known  as  that  of  the  Dubuque  Lumber  Company, 
of  Dubuque,  Iowa — loss,  if  any,  payable  to  the  plaintiffi ; 
that  the  defendant,  by  its  said  agent,  on  the  day  aforesaid, 
for  the  said  consideration,  agreed  to  make  and  delivw 
to  said  Goodale  &  Hosford  the  defendant's  policy  of  in- 
surance, in  writing,  to  evidence  said  insurance ;  and  that 
on  the  29th  day  of  April,  1870,  and  after  the  destruction 
of  the  insured  property  and  with  full  knowledge  of  that 
&ctj  said  defendant  by  its  said  agent,  did  deliver  its  said 
policy  of  insurance,  dated  April  20, 1870.    It  is  farther 
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aUeged  that  the  premium  was  duly  paid  by  Goodale  & 
Hoi^ord,  in  pursuance  of  the  agreement,  and  was  received 
by  the  defendant  with  knowledge  of  all  the  &cts.  It  is 
also  averred  that  th^  said  Dubuque  Lumber  Company,  at 
the  date  of  said  policy,  was  and  still  is  a  corporation  under 
the  laws  of  thfs  State ;  that  by  the  "  private  stock  "  before 
mentioned  was  meant  the  capital  stock  which  said  Goodale 
&  Hosford  then  had  and  still  have  in  said  corporation,  all 
of  which  was  known  to  the  agent  of  defendant  at  the  time 
of  the  insurance ;  and  by  means  of  such  stock  said  Goodale 
&  Hosford  had  and  continued  to  have  an  interest  in  the 
insured  property,  viz. :  in  said  saw-miU,  machinery,  etc.,  to 
an  amount  exceeding  $2,500,  over  and  above  so  much  of 
their  interest  .therein  as  was  covered  by  an  insurance 
of  $15,000,  effected  by  the  corporation  in  its  corporate 
name ;  l£at  the  plaintiffi  are  creditors  of  Goodale  &  Hos- 
ford 'to  a  large  amount,  and  hold  the  certificates  for  a 
considerable  amount  of  the  stock  of  said  corporation,  as 
security Jior  the  payment  of  the  money  due  them  from  said 
Goodale  &  Hosford,  and  that  the  insurance  was  effected 
with  the  full  knowlege  and  consent  of  said  lumber  com- 
pany. 

It  is  further  averred  that  the  true  and  actual  cash  value 
of  the  interest  of  Goodale  &  Hosford  in  the  property  cov- 
ered by  the  insurance  was,  when  the  same  was  destroyed 
by  fire  on  the  29th  day  of  April,  1870,  jnore  than  $2,500, 
over  and  above  their  interest  in  said  property  as  covered 
by  the  insurance  of  $15,000,  in  the  name  of  the  corpora- 
tion, and  that  said  Goodale  &  Hosford  have  in  all  respects 
conformed  to  and  observed  and  kept  the  conditions  of  the 
said  policy.  A  copy  of  the  policy  is  attached  to  the  petition, 
in  which  it  is  stipulated  that  '^  the  loss  or  damage  is  to  be 
estimated  according  to  the  true  and  actual  cash  value  of 
the  property  at  the  time  the  same  shall  happen,  and  be 
paid,"  etc 

To  this  petition  the  defendant  demurred  on  two  grounds, 
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^irsty  that  it  does  not  shbw  that  the  plaintiffi  have  any 
interest  in  the  property  destroyed  or  in  the  poli<7 ;  Second, 
that  tlie  petition  does  not  show,  that  Goodale  &  Hosford 
had  any  insurable  interest  in  the  property  insored  at  the 
time  the  insurance  was  effected  Jby  them.  This  demurrer 
was  sustained  and  plaintiffs  appeal. 

Cotton  <b  OroM  for  the  appellants. 
W.  E.  L^ffmgweU  for  the  appellee. 

MiLLERy  J. — The  question  raised  by  the  demurrer  is, 
whether  the  parties  effecting  the  insurance  in  this  case  had 
an  inmirable  interest  in  the  property  insured,  at  the  time 
the  risk  was  taken  and  at  the  time  of  lo^  by  fire.^ 

Policies  of  insurance  founded  upon  mere  hope  and  ex- 
and  t^^^out  9ome  interest  are  said  to  be  objection- 
able^ a  species  oi^wKiAngy  and  so  have  been  called  wager 
policies.  These  policies  were  expressly  prohibited  in  Eng- 
land by  statute  of  Oeoige  11,  ch.  87,  and  they  have  be^ 
adjudged  ill^al  and  void  in  this  country  upon  the  princi- 
ples of  that  statute.  *  Angell  on  Fire  &  Life  Ins.,  §§  18,  65. 
It  is  not  that  wager  policiee  ai'e  without  consideration 
or  unequal  between  the  parties  that  they  are  held  void ; 
but  because  they  are  contrary  to  public  policy.  Policies 
of  fire  insurance,  without  intei^est,  are  peculiarly  and  ex- 
tremely hazardous  by  reason  of  the  temptation  they  hold 
out  to  the  eonunission  of  arson  by  the  parly  assured, 
whidi  is  necessarily  attended  with  peril  of  the  most  deplor- 
able kind  to  .a  whole  neighborhood.  In  Eing  y.  Staie 
Mutual  Fi/re  Ins,  Co.,  7  Oush.  (Mass.)  10,  Mr.  Chief 
Justice  Shaw  sajos:  ^'If  an  insurance  were  made  on  a 
subject  in  which  the*^  assured  has  no  pecuniary  interest — 
although  in  other  respects  he  may  be  deeply  coneemed  in 
it  and  on  that  ground  be  willing  to  pay  a  &ir  premium — 
made  with  full  knowledge  of  all  ihe  droumstances,  by  both 
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parties,  without  coercion  or  fraud,  we  cannot  perceive  why 
it  would  not  be  valid  as  between  the  parties.    But  upon 
the  strong  objections,  on  grounds  of  public  policy,  to  all 
gaming  cbnfracts,  and  especially  to  contracts  whidi  would 
create  a  temptation  to  destroy  life  or  property,  such  policies 
without  interest  are  justly  held  void."    Upon  the  ground  i,  ^ 
of  public  policj'',  therefore,  if  the  assured  have  no  interest » 
in  the  thing  insured  the  policy  muist  be  held  void.    This  ' 
is  well  settled.    On  the  other  hand  it  is  equally  well! 
settled  that  not  only  the  abeohete  owner,  but  any  one  hav- 
ing a  <puMfied  interest  in  the  property  insured,  or  even 
any  reasonable  expectation  of  profit  or  advantage  to  be 
derived  from  it,  may  be  the  subject  of  insurance  and 
especially  if  it  be  founded  in  some  legal  or  equitable  title. ' 
Id.,  §  56.    And  the  general  doctrine  that  any  interest  in 
the  subject-matter  insured  is  sufficient  to  sustain  an  in- 
surance upon  real  property  is  one  which  has  been  fully 
sustained.     Id.,  §  57,  and  notes.    Several  persons  own- 
ing different  interests  in  the  same  properly  may  insure 
their  several  interests.    And  it  is  not  material  whether  the 
interest  assured  be  legal  or  equitable.    Any  interest  which 
would  be  recognized  by  a  court  of  law  or  equity  is  an  in-  \ 
surable  interest 

The  interest  of  a  cefiui  que  t/rvstj  mortgagor,  mortgagee, 
of  a  lender  or  borrower  on  bottomry,  so  far  as  regards  the 
surplus  value,  or  of  a  captor,  or  of  one  entitled  to  freight 
or  commissions,  is  insurable.  So  where  a  lessor  on  ground 
rent  has  entered  for  the  arrears,  under  a  covenant  that  he 
may  hold  until  the  arrears  are  paid,  etc.,  has  an  insui'able 
interest  So  also  in  case  of  one  in  possession  of  land  by 
disseisin.  Angell  on  Fire  and  life  Ins.,  §§  57,  58,  59 ; 
S  Parsons  on  Cent,  §  2,  of  ch.  14,  commencing  on  p.  438, 
and  cases  cited ;  2  Greenlf.  on  Ev.,  §  379. 

The  term  tntereety  as  used  in  application  to  the  right  to 
insure,  does  not  necessarily  imply  property  {HwncoflCY. 
JFUhvng  Inewrcmce  Co.y  8  Sumner's  C.  C.  132;  Angell 
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on  Life  and  Fire  Ins.^  §  56),  and  as  the  contract  of  insur- 
ance ia  one  of  indemnity,  against  losses  and  disadvan- 
tages, an  indnrtMe  mtered  may  be  proved  in  the  assured, 
without  the  evidence  of  any  l^al  or  equitable  tUU  in  the^ 
property.    Putma/n  v.  Mercantile  Insurcmoe  Co.y  &  Mete 
886 ;  Laaarue  v.  The  ConmuymjoeaUh  Inewra/nce   Co.^  19 
Pick.  81,  98.     An  ^^ insurable  interest"  is  sui  generiiy 
and  peculiar  in  its  texture  and  operation..    It  sometimes 
eidsts  where  there  is  not  any  present  property,  or  jue  in 
A    rey  or  jits  ad  rem.    Yet  such  a  connection  must  be  estab- 
I         /  I    lished  between  the  subject-matter  insured,  and  the  party 
^     .   I  \  in  whose  behalf  the  insurance  has  been  effected,  as  may  be 
^  \      sufficient  for  the  purpose  of  deducing  the  existence  of  a 
\^loss  to  him  from  the  occurrence  of  the  injury  to  it.    £tick 
I  V.  Cheeapeake  Ineuranoe  Co.j  1  Pet  163. 
(  In  the  case  under  consideration,  the  assured  were  stock- 
holders in  the  Dubuque  Lumber  Co.,  a  corporation  for 
pecuniary  profit.    The  property  destroyed  belonged  to  the 
^  .  corporation.    The  insurance  was  upon  the  interest  which 
;  the  assured  had  in  that  property  by  virtue  of  the  capital 
;  stock  therein  owned  by  them. 

^  The  object  of  the  insurance  was  to  indemnify  the  assured 
against  loss  to  them  in  the  event  of  a  destruction  of  the 
property  by  fire.  Could  or  would  they  sustain  loss  in 
such  event  ?  How  would  thdr  interest  be  affected  i  It. 
seems  to  us  to  be  beyond  controversy,  that,  in  case  of  the 
destruction  of  the  corporate  property  by  fire,  the  stock- 
holders sustain  loss  to  a  greater  or  less  extent,  dependent 
on  the  particular  circumstances.  Suppose  the  case  of  a 
grain  elevator  upon  some  one  of  our  numerous  railroad 
lines,  built,  owned  and  managed  by  a  jointstock  corpora- 
tion ;  that  this  is  the  only  property  of  the  corporation ; 
that  the  entire  capital  stock  is  represented  in  and  by  this 
property;  that,  in  consequence  of  the  profitable  nature  of 
the  business,  large  dividends  are  realized  by  the  stockhold- 
ers, and  the  stock  is  above  par  .  in  the  market     The 
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destruction  of  this  property  by  fire  would  at  once  result  in 
the  loss  of  dividends  to  the  stockholders  and  a  destruction 
of  the  value  of  the  stock,  or  at  least  to  its  reduction  to  a 
nominal  value.     The  entire  property,  representing  the . 
whole  capital  of  the  corporation,  being  destroyed,  it  is 
difficult  to  perceive  what  would  give  any  value  to  the 
stock.    It  is  true  that,  primarily,  the  loss  is  that  of  the 
corporation,  and  hence  it  may  insure,  but  the  corporation 
may  refuse  to  insure,  and  then  the  real  aiid  actual  loss 
fidls  on  the  stockholders. 
y     The  appellee  argues  that  shares  of  stock  in  a  corporation 
\  are  choses  in  action,  and  are  not  considered  to  be  an  inter-     y 
•  lest  in  the  real  property  of  the  company,  and  cites  numer- 
ous authorities  to  sustain  this  position.     This  may  be^    y 
admitted  without  denying  the  shareholders'  "  insurable 
interest "  in  the  property  of  the  corporation.    A  mortgage, 
also,  is  but  a  chose  in  action.    The  mortgagee  acquires  no 
right  to  the  mortgaged  property  which  can  be  attached, 
levied  on  under  a  general  execution,  or  that  can  be  inher- 
ited.   It  is  a  mere  security  for  a  debt.    Eaixm  v.  WhiMey^ 
8  Pick.  484 ;  Sndth  v.  Peoples  Bwnk,  11  Shep.  (Me.)  185 ; 
Abbott  V.  Mvi/wd  Fire  Ins,  Co.,,  17  id.  414 ;  Middleton 
Samnga  Ba/nJc  v.  Dvbuque,  15  Iowa,  394 ;  Newmcm  v.  De 
Larimer^  19  id.  244 ;  BaldAJom  v.  Thpmpaon^  15  id.  504 ; 
Burton  v.  Hintrager^  18  id.  348 ;  Hilliard  on  Mort.  215. 
And  yet  the  cases  are  uniform  to  the  effect  that  a  mort- 1 
gagee  of  real  property  has  an  insurable  interest  therein  I 
which  he  may  insure  on  his  own  account,  but  that  when  \ 
he  does  so  it  is  but  an  insurance  of  his  d^t.  ^JEaton  v.  J 
Whitney y  mpra.    And  in  case  of  damage  by  fire  to  the 
premises  before  payment  of  the  mortgage,  his  loss,  if  any, 
is  that  his  security  has  been  impaired  or  lost.    His  inter- 
est is  but  a  chose  in  action  in  the  nature  of  a  security, 
which  he  may  insure,  so  that  in  case  of  destruction  of  or 
damage  to  the  property  upon  which  his  security  rests,  he 
will  be  indemnified  for  the  loss  he  actually  sustains.    So, 
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also,  it  Beems  to  us  that  the  owner  of  stock  in  a  corporation 

for  pecuniary  profit  has  a  like  interest  in  the  corporate 

property.    A  mortgagee  of  real  property  has  an  insurable 

interest  in  the  mortgaged  premises,  based  npon  the  inter- 

"  est  he  has  in  the  preservation  of  the  same  as  security  for  a 

debt.     He  has  a  legal  right  to  contract  for  indemnity 

against  injnry  to  the  value  of  his  security. 

y     Upon  precisely  the  same  principle  a  stockholder  may 

I  contract  for  indemnity  against  injury  to  the  value  of  hia 

stock,  for  he  also  has  an  interest  in  the  preservation  of  the 

^,  corporate  property  from  destruction  by  fire;  and  in  its 

\  destruction  he  sustains  loss  in  so  far  as  the  value,  of  his 

<  stock  is  depreciated  in  consequence  thereof,  or  his  divi- 

;  dends  cut  off. 

The  argument  that  if  this  is  allowed  owners  of  stock 

worth  not  more  than  ten  per  cent  upon  its  nominal  value 

may  be  insured  at  its  par  value,  and  in  case  of  loss  by  fire 

mi  par  value  of  the  stock  L>vered  from  the  iiLer 

seems  to  us  to  be  unsound.    Without  entering  into  a  dis* 

Acussion  in  detail  of  what  would  be  the  exact  measure  of 

Irecovery  in  such  case,  we  simply  answer  that  no  more  than 

/the  actual  loss  customed  is  in  dny^case  recoverable.     This 

[rule  is  well  established,  and  rests  upon  just  principles. 

See  .Angell  on  Fire  and  life  Ins.,  ch.  11,  and  ca«es  cited 

in  notes. 

The  question  under  consideration  has  not  received  direct 
judicial  determination  in  any  (^  the  States,  so  far  as  we 
have  been  able  to  discover.  The  case  of  PhiUips  v.  £ho9 
Cowniy  Ins.  Co.j  20  Ohio,  174,  is  cited  and  claimed  as  an 
authority  against  the  right  of  a  stockholder  to  insure. 
The  decision  in  that  case,  a$  a  careful  examination  of  the 
same  fiiUy  shows,  was  made  entirely  uj)on  a  construction 
of  the  charter  of  the  insurance  companl  which  gave  a  Uen 
on  the  insured  property,  including  the  land  on  which  the 
buildings  stand.  By  the  charter  a  sale  of  the  insured 
property  rendered  the  policy  void,  and  the  9th  section  de- 
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clared,  that  if  the  insured  have  a  less  estate  than  an  unin- 
cumbered title  in  fee  simple  to  the  buildings  insured  and 
the  lands  covered  by  the  same,  the  policy  shall  be  void, 
unless  the  true  title  of  the  insured  and  the  incumbrances 
be  expressed  in  the  policy  and  in  the  application  therefor. 
The  plaintiff  insured  a«  owner  of  the  property,  which  in 
&et  belonged  to  a  corporation  of  which  he  was  a  stock- 
holder, and  the  court  held  that,  ^^  where  a  building  and  the 
land  on  which  it  stands  is  the  property  of  an  incorpcHtited 
company,  the  stockholders  could  not,  under  the  provisions 
of  the  defendant's  charter,  insure  such  property  as  their 
individual  property  in  the  defendant's  company." 

Undw  the  charter  of  that  company,  a  mortgagee  even, 
insuring  the  property  as  his  otorij  would  likewise  be  de- 
feated in  a  recovery.  So  the  owner  in  fee  simple  could 
not  recover  if  the  property  was  incumbered  and  the  incum- 
brance  not  set  forth  in  the  poUcj.  And  of  course  the  same 
reeult  must  follow  where  a  stockholder  insures  corporate 
property  as  his  own  individual  property.  The  decision  in 
that  case  goes  no  further  than  this,  and  is  no  authority  in 
support  of  the  proposition,  that  a  stockholder  has  no  insur- 
able interest  in  the  property  of  the  company,  and,  hence, 
has  no  bearing  upon  the  question  before  us. 

fThe  judgment  of  the  district  court  is 

^  Reversed.  \ 
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21  121  Kauffman  V.  Habstook. 

31    472 

yiLJ^  Statute  of  fraudsi  pabol  btidencb.    The  plaintiff  averred  that  the 

defendant,  being  engaged  in  procuring  Babecriptions  to  aid  in  the 
construction  of  a  certain  railroad,  verballj  promised  the  plaintiff 
that  if  he  would  subscribe  a  certain  amount,  he,  the  defendant, 
would,  in  case  plidntiff  sold  his  farm  before  the  payment  of  all  of 
said  subscription,  assume  plaintiffs  obligation,  refund  to  him  the 
amount  paid,  and  paj  the  balance  himself.  HM,  that  parol  evidence 
was  not  admissible  to  prove  the  agreement  alleged,  in  an  action 
against  defendant  thereon. 

Appeal  from  Johnson  Oircttit  Court. 

Thubsday,  June  8. 

Thb  plaintiff  alleges  in  his  petition  that  the  defendant, 
being  engaged  in  procuring  Bubscriptions  for  the  payment 
of  money  to  aid  in  the  constraction  of  the  Iowa  Central 
Northern  Railroad,  verbally  promised  the  plaintiff  that 
if  he  would  subscribe  $200  to  the  purpose  above  stated, 
he,  the  defendant,  would,  in  case  plaintiff  should  sell  the 
farm  on  which  he  was  then  living  before  the  payment  of 
all  of  said  subscription,  take  all  of  plaintiff's  obligations  and 
rights  m  and  under  said  subscription,  would  refund  to 
plaintiff  all  that  he  had  paid  thereon,  and  would  pay  the 
balance  to  the  person  entitled  thereto,  and  that  he  was  to 
have  the  two  shares  of  stock  forthcoming  when  said  suV 
scriptions  should  be  fully  paid  up.  Plaintiff  further  alleges 
that  in  pursuance  of  this  agreement  he  had  subscribed 
$200  toward  the  construction  of  said  railroad,  that  he  had 
paid  $80  thereon,  had  sold  his  £um,  and  that  the  defi&ndant, 
upon  demand  made,  had  refused  to  perform  the  agree- 
ment upon  his  part  Judgment  is  asked  for  $220.  The 
answer,  consists  of  a  denial  of  every  allegation  of  the 
petition.    Upon  the  trial  the  plaintiff,  against  the  objection 
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of  defendant  that  the  evidence  was  inadmissible  under 
sections  4006  and  4007  of  the  Eevision,  was  permitted  to 
prove,  by  his  own  testimony  and  that  of  one  Miller,  the 
substance  of  the  agreement  as  alleged  in  the  petition. 
Verdict  being  returned  and  judgment  entered  thereon  in 
&vor  of  plaintiff  for  $183.30,  the  defendant  appeals. 

Gorton  ds  WHUams  for  the  appellant. 

FcdrdU  <&  Bool  for  the  appellee. 

Day,  Ch.  J. —  The  record  presents,  for  our  consideration, 
a  single  question,  to  wit :  Is  parol  evidence  of  the  agree- 
ment set  out  in  plaintiff's  petition  admissible  ?  The  defend- 
ant claims  that  the  contract  sued  on  is  substantially  one  of 
three  things,  to  wit : 

1.  An  agreement  by  Eliarstock  to  indemnify  Kauffman 
against  any  liability  he  might  assume  by  signing  the  stock 
subscription  paper  of  the  raiboad  company ;  or 

2.  A  guarantee  to  Kauffinan  against  loss  arising  to  him 
out  of  his  stock  subscription ;  or 

3.  It  was  a  sale  by  KauflSnan  to  Harstock,  of  his  inter- 
est, present  or  prospective,  in  the  stock  of  the  railroad 
company.  And  he  insists  that,  whether  the  contract  be 
the  one  or  the  other  of  these  three,  oral  evidence  is  not 
admissible  in  its  proof  under  sections  4006  and  4007  of  the 
Revision. 

The  plaintiff  claims  that  the  agreement  falls  under  the 
last  class  named,  and  thereby  tacitly  concedes  that  it  is  not 
susceptible  of  parol  proof  if  it  falls  under  either  of  the 
other  classes  named.  We  will  therefore  confine  our  exami- 
nation to  a  consideration  of  the  question,  whether  the  con- 
tract may  be  regarded  as  an  agreement  for  the  sale  of 
personal  property,  where  the  article  of  personal  property 
sold  is  not,  at  the  time  of  the  contract,  owned  by  the  ven- 
dor and  ready  for  delivery,  but  labor,  skill  or  money  are 

Vol.  XXXI.— 60 


474  SUPEEME  COTJET  OP  IOWA, 

Eftaffinan  y.  Hftrvtock. 

necesBaril  J  to  be  expended  in  producing  or  procuring  the 
same,  thus  fsdling  within  the  exception  of  section  4008. 

If  the  contract  is  to  be  regarded  as  one  of  sale,  it  was 
such  upon  the  day  it  was  entered  into,  and  the  happening, 
at  any  time  thereafter,  of  the  condition  upon  which  the 
defendant  agreed  to  take  the  stock  would  render  him  liable 
for  the  performance  of  his  agreement.  Hence,  the  sale  of 
the  plaintiJBTs  fitrm  upon  the  day  after  the  subscription,  and 
before  he  had  paid  a  dollar  thereon,  would  perform  every 
condition  of  the  defendant's  liability,  and  subject  him  to 
an  action  in  the  event  of  his  failure.  But  it  is  quite  appar- 
eni  that,  before  he  had  paid  any  thing  to  the  capital  stock 
of  the  company,  he  owned  no  personal  property  therein 
which  could  be  the  subject  of  sale.  Inasmuch,  therefore, 
as  the  obligation  to*  perform  the  agreement  upon  the  part 
of  defendant  does  not  depend  upon  the  acquisition  by 
the  plaintiff  of  any  property  in  the  stock  of  the  company, 
the  agreement  cannot  be  regarded  as  a  contract  for  the 
sale  of  such  stock.  K  the  plaintiff  had  sold  his  farm 
before  he  had  paid  any  thing  on  the  stock,  and  then  had 
brought  suit  against  the  defendant,  it  is  plain  that  he  would 
have  sought  to  substitute  the  defendant  in  his  place,  and 
to  subject  him  to  his  liabilities,  and  that  he  would  not 
have  endeavored  to  enforce  a  contract  of  sale.  It  seems 
to  us,  therefore,  that  the  agreement  is  simply  one,  upon 
certain  contingencies,  to  step  into  the  place  of  plaintifi[^ 
and  to  assume  the  performance  of  his  obligations.  As 
such,  it  cannot  be  proved  by  parol.  That,  as  a  contract 
to  indemnify  Eauffman  and  hold  him  harmless,  the  agree- 
ment cannot  be  proved  by  parol,  see  JRngsly  v.  J?aZ- 
conibey  4  Barb.  139 ;  Ih'cmghan  v.  BunUngy  9  Ired.  10. 

We  are  of  opinion  that  the  evidence  was  improperly 
admitted,  and  that  the  judgment  should  be 

Reversed. 
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Eason  V.  Gbsteb  et  al. 

Fraotioe:  bzcsftiokb  :  act  ov  1860.  While  chapter  49,  laws  of  1866, 
•   obviatee  the  neceasitj  of  a  motion  for  a  new  trial,  it  does  not  dfopense 
with  the  necessitj  of  excepting  to  the  decision  sought  to  be  re- 
viewed ;  and  a  judgment  will  not  be  reviewed  unless  it  appears 
that  exception  was  taken  thereto  at  the  time  of  its  rendition. 

Appeal/rom  Wmnesheik  District  CotiH. 

Frtoay,  June  9, 

On  the  2d  day  of  July,  1870,  the  defendant,  Gester, 
confeeeed  jadgment  in  favor  of  the  plaintiff,  Eason,  for  the 
Bum  of  $674.45,  which  was  entered  up  by  the  clerk  of  the 
district  court  in  Winnesheik  county,  and,  on  the  18th  day 
of  July,  1870,  execution  was  issued  thereon,  upon  whidi 
John  Stewart  was  garnished.  The  garnishee  answered  be- 
fore a  commissioner  appointed  by  the  court  for  that  pur- 
pose, and,  on  the  15th  day  of  October,  1870,  the  court  ren- 
dered a  judgment  against  the  garnishee,  from  which  he 
appeals. 

£.  E.  CooUy  for  the  appellant. 


O.  W.  Patterson  and  If.  P.  Sathaway  for  the  appellee. 

Miller,  J.  —  The  abstract  in  this  case  &ils  to  show  that 
the  appellant  took  any  exception  or  made  any  objection  to 
the  judgment  rendered  by  the  court  on  his  answer  as  gar- 
nishee. The  statute  defines  an  exception  to  be  an  objection 
taken  to  a  decmon  of  a  court  or  refers  on  matter  of  law, 
made  in  the  course  of  a  trial,  and  provides  that  the  party 
objecting  to  the  decision  must  do  so  a^  ^  time  the  decmon 
is  made,  Bev.,  §  3106.  And  the  cases  are  numerous  in 
which  this  court  has  held,  that,  unless  the  i>arty  excepts  to 
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the  decision  or  ruling  of  the  court  at  the  time,  such  decision 
or  ruling  will  not  be  reviewed  on  appeal.  Davenpori 
Swcvngs  Fund  and  Loam,  Ass.  v.  North  Am.  Fire  Ins. 
Co.^  16  Iowa,  74 ;  State  v.  Ostrander^  18  id.  485 ;  Tonng 
<&  Sargent  v.  Peet^  id.  574 ;  and  numerous  other  cases  that 
could  be  cited. 

In  Hobisan  v.  Satmdersy  Kithen  dk  Co,^  14  Iowa,  539, 
it  is  held  that  this  court  will  not  review  a  judgment 
against  a  garnishee  in  favor  of  the  judgment  plaintiff,  when 
the  appellant  has  taken  no  exceptions  to  any  ruling  of  the 
court,  nor  submitted  any  motion  asking  the  court  to  set 
aside  the  judgment,  citing  in  support  of  the  holding,  Pig- 
man  V.  Derniey^  12  Iowa,  396 ;  MoKinUy  v.  Bechtdy  id. 
661 ;  Downing  v.  Harmony  13  id.  535 ;  Perkins  v. 
Whittam^  14  id.  596 ;  Thomas  v.  Fast  <&  MoBee,  id.  596. 

Bj  the  act  of  the  general  assembly  of  March  24, 1866 
(ch.  49,  laws  of  1866),  it  is  enacted  that  it  shall  not  be  ' 
necessary  now,  in  order  to  authorize  the  appellate  court  to 
review  and  reverse  on  appeal,  a  judgment  of  the  court 
below  on  the  ground  of  errors  of  law  committed  by  the 
judge  thereof  on  the  trial,  that  a  m4>iion  for  a  new  trials 
on  these  grounds,  be  made  in  the  court  below.  This  statu- 
tory enactment,  however,  does  not  dispense  with  the  neces- 
sity of  excepting  to  the  decision  that  is  sought  to  be 
reviewed  in  this  court.  This  rule  of  practice  is  prescribed 
by  the  statute,  and  ha&  received  the  sanction  of  this  court 
in  every  case  where  the  question  has  arisen.  It  is  the 
policy  of  the  statute  that  whatever  errors  of  law  the  nm 
prvus  courts  may  commit  in  the  decision  of  causes  before 
them,  unless  such  decisions  be  objected  to  at  the  time,  they 
shall  not  be  the  subject  of  ftirther  litigation  on  appeal 

The  judgment  of  the  court  below  is 

Affirmed. 
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Lester  &  Bbo.  t.  Sallaoe  et  al. 

Hew  trial  i  fracticb.  The  supreme  coart  will  not  hesitate'to  reverse        U  2i 
an  order  of  the  court  below,  oyerroling  a  motion  for  a  new  trial       ""'"^ 
based  on  the  ground  that  the  rerdict  is  against  the  evidence,  where 
it  clearly  appears  that  such  conflict  exists. 

Appeal  from  Benton  OirouU  Court. 

Fbidat,  June  9, 

This  is  a  proceeding  to  assess  damages  incurred  by  rea- 
son of  the  location  of  a  county  road  upon  the  land  of  plain- 
tiffs. There  was  a  verdict  and  judgment  in  the  circuit 
court,  in  fitvor  of  plaintiffs,  in  the  sum  of  $180  from 
which  they  appeal. 

Shane  ds  McCartney  and  E.  8.  JoTmeon  for  the  appel- 
lants. 

C.  H.  ConJcUn  for  the  appellee. 

Beoe,  J.  —  The  only  objection  made  by  appellants  is 
directed  to  the  verdict  of  the  jury,  which,  they  claim,  is 
contrary  to  the  evidence,  and  does  not  award  such  amount 
of  damages  as  the  proof  established  at  the  trial.  This 
objection  was  properly  made  in  the  court  below,  by  a  mo- 
tion for  a  new  trial.  Ko  complaint  is  made  of  the  rules  of 
law  given  by  the  court  to  the  jury ;  they  appear  to  be  sat- 
is&ctory  to  each  party. 

In  our  opinion,  the  verdict  fails  to  accord  with  the  evi- 
dence in  the  amount  of  the  damages  found.  It  is  scarcely 
half  the  sum  which  would  result  frx)m  taking  the  average 
of  the  different  amounts  proved  by  the  several  witnesses 
for  the  defendants.    And  yet  it  is  very  apparent  that  the 
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estimates  of  all  of  these  witnesses  were  based  upon  allow- 
ances for  advantages  which  they  claimed  would  accrue  to 
plaintiffs  bj  the  location  of  the  road.  One  witness  testi- 
fies that  the  advantages  would  be  more  than  the  damages, 
and  he  therefore  estimates  no  damage  at  aD.  The  evidence 
of  this  witness  is  considered  in  arriving  at  the  average 
above  stated,    v 

The  verdict  is  therefore  most  apparently  unjust  toward 
plaintiffs,  in  that  it  is  less  in  amount  than  it  should  have 
been  upon  the  basis  of  defendant's  evidence,  even  though 
that  evidence,  by  allowing  for  benefits,  failed  to  estimate 
the  full  amount  of  plaintiffs'  damages.  While  an  appellate 
court  will  cautiously,  and  even  reluctantly,  interfere  with  a 
ruling  of  an  inferior  court,  refusing  to  set  aside  a  verdict  on 
the  ground  that  it  confiicts  with  the  evidence,  yet,  if  it 
clearly  so  appears,  such  ruling  must  be  reversed  that  the 
ends  of  justice,  for  the  attainment  of  which  courts  exist, 
may  be  reached.  In  our  opinion  the  verdict  of  the  jury  in 
this  case  is  clearly  against  the  evidence,  and,  if  permitted 
to  stand,  would  work  injustice  to  plaintiff.  It  should  have 
been  set  aside  by  the  circuit  court.  Jourdon  v.  Reed^ 
1  Iowa,  135 ;  The  State  v.  Tomlmsanj  11  id.  401 ;  Lodge 
V.  Reznor^  13  id.  600 ;  McKay  v.  ThorrmgUm^  15  id.  25; 
McAunich  v.TheM.<&  M.  JR.  Co.y  20  id.  338. 

The  judgment  of  the  circuit  court  is 

Heversed. 
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SoHioDy  JLd/m/t.^  y.  Kbeismbb^  Admx. 

L  Efideooe:  ADiassKms  ov  administbatob.    The  admissions  of  an 
administrator  are  admissible  in  an  action  against  him. 

2. ADMIKI8TBAT0B.     While  generally  an  administrator  is   a 

competent  witness  for  the  estate,  under  section  8960  of  the  Re- 
Tision,  this  provision  does  not  I4>pl7>  and  the  administrator  is  not 
competent,  in  a  case  where  the  adverse  party  is  also  an  adminis- 
trator    Bey.,  § 


Ajjpeal  from  DvUmqm  Circuit  Ccywtt. 
Feidat,  June  9. 

Thb  plaintiff  filed  in  the  Dubuque  county  circuit  court 
a  petition  claiming  of  Johanna  Ejeismer,  as  administratrix 
of  the  estate  of  John  Kreismer,  deceased,  the  sum  of 
$1658.25,  and  interest,  alleged  to  be  due  from  said  estate 
upon  account. 

The  account  was  properly  sworn  to,  and  was  fCdmitted 

by  the  defendant,  as  follows :  "  I  hereby  accept,  service  of 

notice  of  the  within  claim,  and  admit  the  correctness  of  the 

same. 

^^  Johanna  Krkthmkb,  Admx.'' 

The  answer  of  the  defendant  denies  indebtedness,  and 
alleges  that  the  admission  of  the  claim  was  obtained 
through  fraud  and  misrepresentation.  Trial  by  jury. 
Judgment  for  plaintiJ9r  for  $750.  Defendant  appeals.  The 
necessary  facts  appear  in  the  opinion. 


Z.  H.  Cody  and  BdberU  dk  Fouke  for  the  appellant. 
ShiroBy  Van  Dtizee  <b  Sender^an  for  the  appellee. 

Day,  Ch.  J. — ^I.  On  the  trial  the  court,  against  the  de- 
fendant's objection,  permitted  her  written  admission  of  the 
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correctness  of  the  claim  to  be  read  in  evidence.  This  ruling 
is  assigned  as  error.  The  evidence  shows  that  the  defendant 
L  btiddioi  :     is  the  widow  of  John  Kreismer.    That  Kreis- 

admlMlons  of  i.i«...  i.i  •  i«. 

admioistimtor.  mer  died  mtestate  and  without  issue ;  that  his 
fitther  and  mother  are  dead,  and  that  he  has  sisters  residing 
in  Germany.  That  the  defendant  is  not  only  a  party  to 
the  record,  but,  as  the  heir  of  John  Kreismer,  she  is  per- 
sonally and  directly  interested  in  the  controversy.  Under 
such  circumstances,  we  consider  evidence  of  her  admissions 
dearly  competent.  The  general  rule  is,  that  the  declara- 
tions of  a  party  to  the  record  are,  as  against  such  party, 
admissible  in  evidence.  1  Greenl.,  §  171.  And  this 
rule  applies  to  all  cases  where  the  party  has  any  interest, 
however  the  interest  may  appear,  and  whatever  may  be  its 
relative  amount  Id.,  §  172.  The  only  qualification  of 
the  rule  is,  that  the  interest  must  exist  at  the  time  the  ad- 
mission is  made.  Id.,  §  179.  That  the  admission  of  ui 
administrator  is  admissible  in  an  action  against  him,  sco 
JfcKemie  v.  KiUer^  27  Iowa,  254 ;  Fomn^  v.  Orayy  21 
Pick.  245 ;  JERK  v.  Buckmtmter,  5  id.  392. 

II.  The  defendant  called  as  a  witness  Johanna  Elreismer, 
the  defendant,  and  offered  to  prove  by  her  certain  &ct8 
2, admin-    material  to  the  case,  which  had  transpired  pro- 

**^"^''  vious  to  the  death  of  Magdelena  Schmid.  The 
plaintiff  objected  thereto,  upon  the  ground  that  the 
defendant  could  not  testify  as  to  any  facts  that  trans- 
pired previous  to  the  death  of  Magdelena  Schmid.  The 
objection  was  sustained,  and  this  ruling  the  defendant 
assigns  as  error.  At  common  law,  and  under  the  Code  of 
1851,  an  administrator  was,  on  the  ground  of  interest,  not 
competent  as  a  witness  in  behalf  of  the  estate.  1  OreenL 
on  Ev.,  §§  347,  401,  402 ;  Cherry  v.  McOorJde,  8  Iowa, 
522.  The  Bevision,  section  3980,  removes  the  general  dis- 
qualification of  witnesses  on  the  ground  of  interest,  and 
renders  executors  and  administrators  generally  competent 
to  testify  in  behalf  of  the  estates  they  represent 
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But  under  the  provisioiis  of  eection  3982  of  the  Revision, 
section  3980  does  not  apply  where  the  adverse  party  is  the 
executor  of  a  deceased  person.  Thus  the  competency  of 
the  defendant,  dependent  upon  the  provisions  of  section 
3980,  is,  in  this  particular  case,  removed  by  section  3982. 
The  court  did  not  err  in  rejecting  the  proposed  testimony. 

Affirmed* 


Obdwat  v.  Suchabd  &  Gebhabd. 

De&Tllt;  NBOLieENCB:  ACCiDEHT.  While  the  rule  is  recogpiized, 
that  the  discretioii  confided  to  the  trial  court  in  applications  to  set 
aside  defaults  should  not  be  exercised  in  favor  of  a  party  against 
whom  a  default  has  been  entered  in  consequence  of  his  own  negli- 
gence  or  that  of  his  attorneys,  it  was  nevertheless  held,  where  it 
was  made  to  appear  bj  affidavit  of  defendant's  attorneys  that  the 
reason  why  they  did  not  appear  and  file  an  answer  was  on  account  of 
an  accidental  misplacement  of  the  petition  and  notice  handed  to  them 
by  the  plaintiff,  whereby  the  case  was  overlooked  by  them  in  exam- 
ining their  papers  at  the  conunencement  of  the  term,  in  order  to 
ascertain  what  cases  they  had  to  attend  to,  that  the  case  did  not  fall 
within  the  rule  recognized,  and  that  a  judgment  by  default  therein 
rendered  should  be  set  aside,  the  other  requirements  of  the  statute 
respecting  the  filing  of  an  affidavit  of  merits,  and  the  time  within 
which  such  applications  should  be  made,  having  been  complied  with. 

Appeal  from  Black  Hawk  District  Cowrt 

Satubdat,  June  10. 

The  plaintiit  commenced  his  action  in  equity  in  the 
district  court  of  Black  Hawk  county  to  redeem  certain  real 
property  from  tax  sale  at  which  the  defendants  were  the 
alleged  purchasers  and  had  obtained  a  tax  deed  for  the  land. 
The  original  notice  was  not  served  on  the  defendants  but 
service  for  them  was  accepted  by  Griffith  &  Knight,  their 
Vol,  XXXI.— 61 
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attomejB,  on  the  7th  day  of  Maidiy  1870.  The  petition 
waa  filed  April  16,  1870.  At  the  following  May  term 
(24th)  a  de&nlt  and  decree  was  rendered  against  the  defend- 
ants as  prayed  in  plaintiff's  petition.  Daring  the  same 
term  of  the  court,  and  on  the  81st  day  of  May,  1870,  the 
defendants  by  Griffith  &  Knight  appeared  and  moved  the 
court  to  set  aside  the  default  upon  the  following  showing: 


.} 


"  State  of  Iowa, 
Dubuque  County 

"  I,  W.  J.  Knight,  being  duly  sworn,  do  depose  and  say, 
that  the  firm  of  Griffith  &  Knight,  of  which  I  am  a  memb^, 
is,  and  has  been  for  some  time,  attorneys  for  the  defend- 
ants in  the  above-entitled  action ;  that  in  March  last  the 
plaintiff  sent  us  the  original  notice  in  said  suit  and  we  ac- 
cepted service  of  the  same  for  and  in  behalf  of  the  defend- 
ants, intending  to  appear  and  plead  for  them  at  the  present 
term  of  this  court ;  that  the  copy  of  the  original  notice  and 
of  the  petition  which  were  given  to  us  by  the  plaintiff's 
attorneys,  when  we  acc^ted  service  as  aforesaid,  were  ac- 
cidently  mislaid  in  our  office,  and  in  this  way  the  cause 
was  overlooked  by  us  when  we  examined  our  papers  to 
ascertain  what  cases  we  had  to  attend  to  at  commencement 
of  the  present  term  of  this  court,  and  only  to-day,  when 
looking  through  other  papers  in  our  office,  was  it  ihAt  we 
discovered  that  we  had  omitted  to  plead  in  time  in  this 
court. 

^'  I  do  further  depose,  that  this  cause  is  a  proceeding  in 
equity  by  the  first  method,  to  settle  the  title  to  a  tract  of 
land  which  is*  involved  in  the  cause,  and  that  I  believe  that 
the  defendants  have  a  good  title  to  the  same,  and  can  make 
the  same  appear  if  an  opportunity  is  given  them  to  do  so. 

^^  I  further  depose  and  say,  that  the  sole  and  only  Tetkaaa 
why  we  did  not  promptly  plead  in  said  cause  was  because 
of  the  accidental  misplacing  of  the  papers  as  aforesaid,  and 
the  consequent  losing  sight  of  the  case  by  us  as  aftH'esaid. 


JUNE  TERM,  1871.  483 

Ordwaj  y.  Suchard  &  Gebhard. 

That  our  clients  are  and  have  been  non-residents  of  this 
State,  and  the  care  of  their  interest  in  this  caose  has  been 
intrusted  solely  to  us.  And  that  this  application  is  not 
made  to  delay  or  prolong  the  cause,  but  in  good  faith  and 
for  the  end  of  justice. 

«W.  J.  KisnoHT." 

P       -1      ^^  Subscribed  and  sworn  to  before  me  this  30th 
^^'  ^^  day  of  May,  A.  D.  1870,  by  W.  J.  Knight 

^'  J.  F.  Plumbb, 

The  plaintiff,  on  the  6th  day  of  July,  1870,  filed  the 
following  affidavit : 

"State  op  Iowa,  Black  Hawk  County,  98: 

"Gbobgb  Ordway  v.  Suohard  &  Gebhabd   and  Wil- 
liam H.  Gebhabd. 

**  I,  George  Ordway,  heiXLg  first  duly  sworn,  do  d^^ose 
and  say,  that  I  am  plaintiff  in  the  above-entitled  cause, 
that  a  month  or  more  after  the  notice  in  this  case  was 
served  by  the  acceptance  of  service  by  defendants'  attor- 
neys, Griffith  &  Knight,  I  called  at  the  office  of  Griffith  & 
Knight,  in  Dubuque,  and  delivered  to  ICr.  Griffith,  a  mem- 
ber of  said  firm,  a  copy  of  the  petition  herein,  and  after 
some  little  discussion  in  regard  to  the  merits  of  the  case, 
^d  Ghiffith  admitted  that  defendants  had  not  a  good  de- 
fense ;  and  said  I  had  better  pay  what  they  asked  for  a 
release  of  their  diaim  upon  the  land,  as  they  (meaning  the 
attorneys,  Griffith  &  Elnight)  had  a  good  many  cases  of  the 
same  kind,  and  that  they  should  take  this  with  the  others 
into  the  United  States  court,  and  carry  them  to  the  United 
States  supreme  court  by  appeal,  that  they  could  as  well 
carry  fifty  cases  there  as  one,  while  it  would  cost  me  much 
more  to  fight  this  case  throng  so  many  courts  than  to  pay 
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the  difference  between  what  the  defendants  adced  and 
the  amount  I  had  tendered,  that  he  did  not  expect  to  beat 
me  in  the  end,  or  that  probably  they  would  not  beat  me, 
or  Bome  words  substantially  to  that  effect,  but  that  their 
clients  could  make  more  money  on  the  whole  by  such  a 
course  than  they  could  to  settle  in  the  way  I  proposed, 
which  was  to  pay  the  amount  tendered  in  this  case." 

And  this  deponent  further  says,  ^^  that  he  is  informed  and 
believes  that  the  lands  mentioned  in  the  plaintiff's  petition 
were  purchased  at  the  pretended  tax  sale,  by  one  W.  J. 
Barney,  for  defendants,  and  he  knows,  by  correspondence 
with  said  Barney,  that  said  Barney  has  now  control  of  the 
interest  or  claim  of  defendants  therein,  and  that  defend- 
ants' attorneys,  Griffith  &  Enight,  are  employed  by  said 
Barney  for  defendants. 

'f  That  said  Barney  has  control  of  claims  upon  other  lands 
for  defendants  and  other  parties  in  the  same  manner  as  the 
lands  mentioned  in  plaintiff's  petition,  and  that  said  Bar- 
ney does  not  in  such  cases  claim  to  have  any  good  defense 
to  the  claim  of  the  right  to  redeem  in  such  cases,  but  only 
defends  these  cases,  including  this  case,  in  order  to  intim- 
idate the  owners  of  the  lands,  so  that  they  will  be  willing 
to  settle  on  the  terms  proposed  by  said  Barney.  And 
that  this  deponent  says  that  he  has  been  permitted  to  copy 
a  letter  of  said  Barney  to  attorneys  in  relation  to  a  case 
similar  to  this,  and  that  the  following  is  a  true  copy  of  a 
part  of  said  letter  relating  to  the  object  and  manner  of 
defense  proposed  in  such  cases.  Said  letter  being  dated 
May  24,1870: 

^^  Of  course  there  is  a  chance  of  your  being  able  to  re- 
move the  cloud  from  the  title  by  suit,  but  in  that  case  we 
shall  put  this  into  the  ring  which  has  been  arranged 
to  defend  the  tax  title  suits,  and  share  the  costs  pro 
rata^  and  carry  it  (the  case)  up  to  the  United  States 
supreme  court.  Now,  query,  would  it  not  be  much  better 
for  you  to  redeem  the  land  at  less  than  the  costs  of  a  suit, 
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and  have  it  clear  at  once,  than  to  keep  it  ^  locked  up '  two 
or  three  years  f  I  know  yon  are  speculating  on  the  land, 
and  the  sooner  you  dear  the  title  the  sooner  you  will  real- 
ize your  profit  from  it.        (Signed) 

"W.J.  Barney." 

And  deponent  further  says,  "  that  the  only  claim  defend- 
ants can  have  upon  said  land  is  by  reason  of  tax  deeds,  and 
in  them  it  is  shown  that  more  than  forty  acres,  were  sold 
and  conveyed  *  in  a  lump,'  and  they  are  thel^fore  void. 
And  deponent  says  he  bought  said  land  in  good  faith,  and 
paid  full  value  for  it,  less  the  amount  required  to  redeem 
the  same  from  said  tax  sale,  and  that  the  sum  demanded 
by  said  Barney,  in  behalf  of  defendants,  is  an  arbitrary  sum, 
having  no  relation  to  the  amount  paid  at  the  sale  and  sub- 
sequent taxes,  and  that  plaintiff's  grantor  was  in  posses- 
sion and  had  made  improvements  upon  the  same,  and  that 
this  deponent  is  in  possession  thereof  and  has  made  further 
improvements  thereon.        (Signed) 

"Geobgk  Okdway." 
Duly  sworn  to. 

The  motion  seems  to  have  been  continued  until  the 
September  term,  1870,  at  which  time  the  defendants  file 
the  further  affidavit  of  J.  M.  tJriffith,  viz.: 

"I,  J.  M.  Griffith,  being  duly  sworn,  say  that  I  am 
counsel  for  the  defendants  in  this  suit,  and  have  just  read 
the  affidavit  of  the  plaintiff  and  attorney,  George  Ordway, 
Esq.,  filed  in  this  cause  in  resistance  of  defendants'  motion 
to  set  aside  the  default  entered ;  that  it  is  not  true  that  I 
admitted  to  plaintiff  or  any  one  that  defendants  had  not  a 
good  defense  in  this  suit,  and  that  I,  or  we,  did  not  expect 
to  beat  him  in  the  end ;  nor  is  it  true  that,  on  the  occasion 
referred  to  in  plaintiff's  affidavit,  or  at  any  other  time,  I 
used  words  either  to  him  or  any  one  substantially  as  he 
avers,  or  remotely  to  that  effect. 

*^  I  further  depose  that,  at  the  time  when  the  plaintiff 
called  at  my  office  and  gave  me  the  copy  of  petition,  I  knew 
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nothing  either  of  plaintiffs  oaee  nor  of  defendants'  defense, 
not  having  till  then  seen  either  the  original  or  a  copj  of 
plaintiff's  petition,  nor  did  I  then  read  it ;  and  to  have 
admitted  to  plaintiff,  on  his  own  statement  of  his  own 
case,  that  defendants  had  not  a  good  defense  and  that  I 
expected  to  be  beaten  in  the  end,  would  have  evidenced 
more  stupidity  in  me  than  I  claim  credit  for,  more  con- 
fidence in  the  veracity  of  the  plaintiff  than  he  woold 
expect  of  the  friends  that  know  him. 

"  I  further  depose  that  it  is  untrue  that  W.  J.  Barney  has 
control  of  the  interest  or  claim  of  the  defendants,  in  or  to 
the  lands  involved  in  this  suit,  further  than  as  a  special 
agent  to  sell  their  interest  in  the  same. 

^^  I  further  depose,  that  having  examined  into  the  facts 
and  merits  of  this  case,  the  defendants  have  a  good  and 
meritorious  defense  to  this  suit — ^a  good  and  valid  title  to 
the  property  in  question,  and  can  so  show  to  the  satisfEio- 
tion  of  the  court,  in  the  further  progress  in  the  case. 

^^  I  further  depose,  that  the  failure  or  omission  on  the  part 
of  defendants'  attorneys  to  answer  in  time  at  the  first  term 
after  the  commencement  of  this  suit  was  not  the  result  of 
negligence,  but  of  the  accidental  misplacing  of  the  papers 
in  the  case  whereby  they  were  overlooked,  and  not  dis- 
covered till  near  the  close  of  the  last  term,  the  same  being 
the  first  term  after  the  commencement  of  this  suit ;  and 
immediately  on  the  discovery,  the  motion  to  set  aside  the 
default  was  made,  and  within  three  or  four  days  after  the 
defaidt  was  taken. 

^^  I  further  depose,  that  neither  defendants  nar  their  attor- 
neys seek  any  delay,  but  are  ready  to  plead  instanter,  and 
have  the  cause  referred  at  once  for  the  taking  of  evidence. 

"  J.  M.  Gbiffith. 

^^  Subscribed  by  J.  M.  GrifSth,  in  my  presence,  and  by 
him  sworn  to  before  me,  this  20th  day  of  September,  1870. 

'^Fbank  WnxiAMs, 

'' DepiUy  Clerky  D.  ft" 
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The  motiou  was  then  contiiitLed  until  the  December 
term^  1870,  when  the  defendants  filed  an  answer  alleging 
that  they  are  the  owners  o{  the  land  mentioned  in  the 
plaintiff's  petition,  by  virtue  of  the  tax  deed  mentioned 
and  described  therein,  and  that  the  plaintiff  has  no  interest 
in  or  daim  to  said  lands  which  woold  authorize  him  to 
redeem  the  same. 

The  court  thereupon  oyerruled  the  defendants'  motion, 
and  they  appeal. 

Oriffiih  dh  Kmghi  for  the  appellants. 

Oeorge  Ordway^jpro  se. 

MniLKR,  J.  —  The  court  below  has  a  large  diseretion  in 
acting  upon  motions  to  set  aside  defaults,  and  it  should 
never  be  exercised  in  favor  of  a  party  in  de&ult  in  conse- 
quence of  his  own  negligence,  or  that  of  his  attorney. 
JSolander  v.  Atwellj  14  Iowa,  36 ;  Kreimiger  v.  The  Icarian 
Cbmm/tmityy  16  id.  586 ;  McNulby  v.  Everett  <&  Mbarej 
17  id.  581. 

Our  statute  provides  that  defaults  may  be  set  aside  on 
such  terms  as  the  court  may  deem  just,  etc,  but  not  unless 
an  affidavit  of  merits  is  filed,  and  a  reasonable  excuse 
shown  for  making  default,  nor  unless  application  therefor 
is  made  at  the  term  at  which  the  de&ult  was  entered.. 
A  naked  default,  on  which  no  judgment  has  been  entered, 
may  be  set  aside  at  any  time  on  proper  grounds.  Sixrper 
V.  Ihakey  14  Iowa,  684 ;  Simmans  v.  Churchy  ante.  But, 
when  a  judgment  has  been  entered  on  the  default,  the 
motion  must  be  made  at  the  same  term  the  default  is 
entered.    Id. 

In  the  case  before  us  the  defendants  have  complied 
strictly  and  fuUy  with  the  requirements  of  the  statute. 
They  diow  that  it  was  their  intention  to  make  defense  to 
the  action,  that  there  was  no  negligence  of  either  party  or 
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attorney ;  that  their  failure  to  put  in  an  answer  within  the 
proper  time  was  purely  aeddentai ;  and  that,  upon  the  first 
discovery  of  the  &ct  that  such  time  had  passed,  they  were 
prompt  in  making  application  to  set  aside  th^  default. 

The  application  also  showed  that  the  defendants  had  a 
meritorious  defense,  and  that  it  was  made  at  the  term  at 
which  the  default  was  entered.  Upon  this  showing  the  de- 
&ult  shoidd  have  been  set  aside,  and  we  are  of  opinion  that, 
in  overruling  the  motion  of  defendants,  the  court  exceeded 
the  limit  of  its  discretion. 

Whether  applications  to  set  aside  de&ults  may  be 
resisted  by  counter  affidavits,  as  in  this  case,  we  do  not 
decide,  as  the  question  is  not  made ;  but,  acting  upon  the 
theory  that  such  a  practice  is  allowable,  we  hold  that  there 
is  nothing  in  the  counter  affidavit  of  plaintiff  which 
weakens  the  case  made  by  appellants,  the  judgment  of  the 
district  court  is 

Keversed. 


Newoomb  v.  Lewis. 

OoDvejaaoe;  variancb  in  subvet  of  towk  lots.  Where  the  line 
of  Burvey  between  remote  corners  of  a  block  \A  found  to  vary  from 
the  length  called  for  in  re-establishing  the  boundaries  and  comers 
of  intermediate  lots  along  the  same  line,  it  will  not  be  presumed* 
in  the  absence  of  any  showing  to  that  effect,  that  the*  Tarianoe 
arises  from  the  defective  survey  of  any  lot  or  part,  but  from  the 
imperfect  measurement  of  the  whole  line,  and  the  variance  wiU  be 
distributed  between  the  several  lots  in  proportion  to  their  lespeo* 
tive  width. 

*  

Appeal  from  Tama  District  Court. 

Satubday,  Juke  10. 

AcnoN  of  right  for  the  recovery  of  a  strip  of  land  nine 
feet  wide  on  the  south  end,  and  eleven  feet  wide  on  the 
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north  end,  from  the  west  side  of  lot  eleven,  in  block  six,  in 
loka,  Tama  conntj.    Answer  in  denial. 

The  canse  was  referred  to  D.  D.  Applegate  to  hear  and 
determine  the  issues,  upon  the  confirmation  of  whose 
report  defendant  had  judgment  for  costs. 

Plaintiff  appeals.  The  necessary  &cts  are  stated  in  the 
opinion. 

Board/mom^  Brown  <&  WiUiama  for  the  appellant 

Sti/vera  <&  Safely  for  the  appellee. 

Day,  Ch.  J.  —  From  the  evidence  submitted  with  the 
case  it  appears  that,  at  the  time  the  town  of  luka  was  laid 
out,  an  iron  stake  was  placed  at  the  south-west  comer  of 
block  six,  and  that  the  surveyor  measured  thence  eastward, 
along  the  south  side  of  said  block,  twenty-five  feet  to  a  lot 
as  long  as  they  remained  full  in  the  rear,  and  when  they 
ceased  to  be  so  full  he  measured  the  remainder  in  one  lot, 
extending  to  the  east  line  of  the  town. 

Thus  measured,  the  south  half  of  block  six  is  divided 
into  eleven  lots  twenty-five  feet  wide,  front  and  rear,  and 
one  lot  thirty-five  feet  wide  in  front,  and  less  than  twenty- 
five  feet  wide  in  the  rear.  In  this  w^  the  block  is  desig- 
nated on  the  plat  of  the  town.  The  south  half  of  the  block 
is  thus  shown  to  be  three  hundred  and  ten  feet  long  on 
the  south  side,  and  two  hundred  and  ninety-five  feet  on  the 
north  side.  Actual  measuren  ent  of  the  block,  however, 
shows  it  to  be  but  three  hundred  and  one  feet  five  and  one- 
half  inches  long  on  the  south  side,  and  two  hundred  and 
eighty-three  feet  five  and  three-quarter  inches  on  the  north 
dde. 

Lot  twelve,  the  eastern  lot  in  said  block,  was  sold,  on 
the  2d  day  of  April,  1866,  by  John  I.  Blair,  the  pro- 
prietor of  the  town,  to  Thomas  Murray,  who  has  erected  a 
building  thereon.  In  October,  1865,  John  Matthews  con- 
Vol.  XXXI.  —  62 
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tracted  for  lots  ten  and  eleven,  in  block  six,  bnt  let  one 
Lukes  have  lot  eleven,  and  separate  written  contracts  were 
made  to  Matthews  and  Lukes  therefor.  These  contracts 
were  finally  purchased  by  the  parties  to  this  suit,  and  those 
under  whom  they  claim,  who  obtained  deeds  therefor  fixmi 
Blair,  that  of  plaintiff  to  lot  eleven  bearing  date  July  6, 
1868,  and  that  of  Samuel  Spruce,  under  whom  defendant 
claims  lot  ten,  bearing  date  October  24,  A.  D.  1868. 

It  does  not  appear  that  there  were  any  stakes  standing 
at  the  comers  of  the  lots  at  the  time  they  were  contracted 
for  by  Matthews.  The  referee  found,  as  a  condnsion  of 
law,  ^^  that  the  plaintiff,  having  bought  and  taken  his  deed 
according  to  the  plat  and  field  notes  recorded  of  said  town, 
is  entitled  to  no  more  land,  as  between  him  and  third  par- 
ties, than  is  included  in  Uock  eleven,  after  measuring  off 
twenty-five  feet  front  and  back  for  each  lot  in  the  south 
half  of  said  block,  commencing  at  the  south-west  comer 
thereof.  That,  as  the  defendant  is  not  occupying  any  of 
lot  No.  eleven  in  said  block  six,  he  is  entitled  to  judgment 
for  costs." 

This  finding  of  the  referee  the  court  approved.  In  this, 
we  think,  there  was  error.  The  effect  of  this  finding  is  to 
cast  the  entire  loss,  through  the  deficit  in  the  length  of  the 
block,  upon  the  owner  of  lot  eleven  or  of  lot  twelve,  both 
of  whom  obtained  deeds  prior  to  the  date  of  the  deed 
through  which  defendant  claims,  and  either  of  whom  is 
equally  entitled  to  protection  in  his  purchase.  We  regard 
the  true  rule  in  such  cases  to  be  that  announced  in  More- 
land  V.  Pa/g6^  2  Iowa,  139,  in  which  it  was  held,  that 
"  Where  on  a  line  of  the  same  survey  between  remote 
comers  tl}e  whole  length  of  which  is  found  to  be  variant 
from  the  length  called  for,  in  re-establishing  lost  inteN 
mediate  monimiMits,  as  marking  subdivisional  tracts,  we 
are  not  permitted  ix^jre^vms  that  the  variance  arose  from 
defective  survey  of  any  part,  but  must  conclude,  in  the  ab- 
sence of  circumstances  showing  the  contrary,  that  it  arose 
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from  imperfect  measm'ement  of  the  whole  line,  and  difitrib* 
nte  Budi  yarit&oe  between  the  aereral  mbdiyisioiiB  of  such 
line,  in  proportion  to  their  respective  lengths." 

Applying  this  role  to  the  case  at  bar  each  of  the  eleven 
lots  in  block  six  will  have  a  frontage,  as  nearly  as  can  well 
be  ascertained,  of  twenty-four  feet,  three  and  seventy-four 
hnncbredtfas  inches,  i^  as  appears  from  the  testimony,  the 
original  monuments  of  all  the  lots  are  gone. 

It  will  thus  be  seen  that,  in  the  event  of  such  loss  of 
original  monuments,  the  owner  of  lot  ten,  occupying  the. 
entire  lot  as  marked  on  the  plat,,  has  encroached  upon  lot 
eleven,  to  the  extent  of  six  feet  ten  six-tenths  inches. 

The  plaintiff,  in  any  event,  under  the  evidence  submitted 
and  &ct8  found,  should  have  had  judgment  for  part  bf  the 
land  claimed. 

Beversed. 


JuDD  V.  Hatch,  Admr.j  et  al. 

Iqjimotum:  dibsolutiozt  on  answer.  An  injunction  should  not  be 
dissolved  without  proof  on  an  answer  which  admits  the  facts  alleged 
in  the  petition,  but  seelcs  to  avoid  their  force  bj  pleading  affirma- 
tive matter.  In  such  case  the  onus  rests  on  the  defendant  to  prove 
the  matter  pleaded  in  avoidance. 

Appeal  frcm  Block  Hawk  Dieiriot  CovH, 

Monday,  June  12. 

Ths  plaintiff,  in  his  petition,  stated  that  he  was  th^ 
owner  in  fee  of  a  lot  of  land,  forty  feet  by  one  hundred 
feet,  in  the  city  of  Waterloo,  Iowa ;  that  he  owned  no 
other  real  estate ;  that  he  was  the  head  of  a  fiunUy,  and 
occupied  said  premises  as  his  homestead,  and  had  so  occu- 
pied them  for  four  years  past;  that  Brown,  one  of  the 
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defendants,  as  sheriff  of  the  county,  had  levied  upon  and 
was  about  to  sell  said  homestead  on  execution,  to  satisfy  a 
judgment  recovered  by  Hatch,  against  pbdnti£^  in  Janu- 
ary, 1869 ;  and  praying  for  an  injunction  to  restrain  the 
sale.  An  order  for  -a  preliminary  injunction  was  made, 
and  a  writ  issued  and  served. 

Before  answering,  the  defendants  filed  a  motion  to  dis- 
solve the  injunction,  which  was  overruled,  and  they  filed 
an  answer  admitting  all  the  material  fact%  averred  in  the 
petition,  and  pleaded  in  avoidance,  that  the  indebtedness 
upon  which  the  judgment  was  rendered  accrued  prior  to 
the  purchase,  by  the  plaintiff,  of  the  property  claimed  as 
his  homestead ;  that  plaintiff's  former  homestead  was  of 
the  value  of  not  more  than  $1,200,  while  the  premises  in 
question  were  worth  $4,000,  and  that  only  a  small  portion 
of  the  premises  in  controversy  were  actually  occupied  by 
plaintiff  as  a  homestead. 

Upon  filing  the  answer,  the  defendants  filed  a  second 
motion  to  dissolve  the  injunction,  which  was  sustained, 
and  judgment  rendered  for  defendants  for  costs  and  dam- 
ages.   Plaintiff  appeals.  • 

Boies,  AUen  &  Couch  for  the  appellant. 

George  Ord/way  for  the  appellees. 

Miller,  J.— The  order  of  the  court  sustaining  the 
second  motion  of  the  defendants  to  dissolve  the  injunction 
was  clearly  erroneous.  Not  a  single  fact  averred  in  the 
plaintiff's  petition  was  denied  in  the  answer.  The  fiu^ 
alleged  in  the  petition,  if  true,  entitled  the  plaintiff  to  a 
perpetual  injunction.  They  were  admitted  by  the  plead- 
ings to  be  true,  and  the  defendants  only  sought  to  avoid 
their  legal  effect  by  pleading  afSrmative  matter.  Upon 
the  defendants  rested  the  onus  of  proving  the  fsicts 
pleaded  by  them.    As  the  pleadings  stood,  without  proof, 
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the  plaintiff  would  have  been  entitled  to  a  decree  perpetu- 
ally enjoining  the  sheriff's  sale,  and  yet,  without  any  evi- 
dence whatever,  and  upon  the  pleadings  as  they  stood,  the 
court  dissolved  the  injunctiOi;!. 

The  appellees  insist  that  the  fourth  clause  of  their  an- 
swer, ^'  denying  that  said  premises  are  exempt  from  levy 
and  sale  on  execution  of  defendants,  as  the  homestead  of 
the  plaintiff,"  was  a  denial  of  the  material  facts  averred  in 
the  petition,  and  that  the  injunction  was,  therefore,  proper- 
ly dissolved. 

A  sufficient  answer  to  this  is  that  the  defendants,  by 
their  answer,  first  expressly  admit  all  the  alleged  fa^  of 
the  petition,  from  which  the  law  draws  the  conclusion  that 
the  property  is  exempt  fiorn  execution  as  plaintiff's  home, 
stead.  This  denial  is  simply  of  that  conclusion  of  law, 
and  not  of  the  facts  alleged  by  plaintiff. 

The  judgment  of  the  district  court  is 

Seversed. 


81    493 

T^B  Statb  fob  the  itsb,  etc.  v.  Smfth  et  (d.  SJ^ 


31    49B 
1118    406 

!•  Hnmoipal  ootporationi  power  to  licbksb:   constrttction  of  {  31  49b 

ORAiTT.    A  manicipal  corporation  can  exercise  no  power  of  taxation  ^^— ^ 
unless  it  be  expressly  conferred  upon  it,  or  the  exercise  of  it  is  ab-     \^ 
solately  necessary  to  carry  into  effect  some  other  power  expressly     —  ^ 
granted. 

2. A  clause  in  a  cfty  charter  authorised  the  city  "to  license,  tax 

and  regulate  auctioneers,  peddlers  and  traveling  merchants,  grocers, 
merchants,  retailers,  hotel  keepers  and  keepers  of  livery  stables,  of 
eating-houses,  boarding-houses,  saloons  and  places  of  amusement, 
bankers,  dealers  in  money,  warrants,  notes,  and  other  evidences  of 
indebtedness,  and  wyrk$  of  aU  kinds  J*  "  Held,  that  the  dty  was  not 
thereby  authorized  to  impose  a  license  on  insurance  agents. 

8. Any  doubt  as  to  whether  a  power  has  been  conferred,  or  am- 
biguity arising  out  of  terms  used  by  the  legislature,  must  be 
resolved  in  favor  of  the  public 
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Aj^peal  from  DtHmque  Circuit  Court. 

Monday,  June  12. 

Action  brought  originally  before  a  justice  of  the  peace, 
to  recover  a  penalty  for  the  violation  of  an  ordinance  of 
the  city  of  Dubiiqne.    Judgment  was  rendered  for  plain 
tiff,  which,  upon  appeal  to  the  circuit  court,  was  affirmed. 
Defendants  appeal  to  this  court 

S.  M.  Pollock  for  the  appellants. 

-El  McCeney  for  the  appellee. 

B^cK,  J. — An  ordinance  of  the  city  of  Dubuque,  passed 

July  14, 1870,  contains  the  following  provisions : 

«  «  #  «  «  <)f  « 

^^  Sfia  2.  That  no  person  shall,  within  the  limits  of  said 
city,  act  as  the  agent  of  any  insurance  company,  or  solicit 
insurance  for  any  such  company  unless  duly  authorized  so  to 
do  by  a  city  license  issued  for  that  purpose;  and  any  pei^ 
son  who  shall  violate  the  provisions  of  this  section  shall 
forfeit  and  pay  to  the  city  the  sum  of  not  less  tlian  $10  nor 
more  than  $100. 

"  Sbo.  3.  Whenever  any  person  shall  make  application 
to  the  city  recorder  for  a  license  to  act  as  the  agent  for 
any  insurance  company,  and  shall  deliver  to  him  a  receipt  of 
the  treasurer  for  the  sum  of  $10,  paid  for  that  purpose,  said 
recorder  shall  issue  a  license  in  the  usu^l  manner,  author- 
izing the  carrying  on  of  such  business  within  the  city,  and 
shall  state  therein  the  company  for  which  he  may  act ;  pro- 
vided, that  when  any  one  person  represents  more  than  one 
company,  he  shall  pay  said  sum  and  procure  a  license 
for  each  of  said  companies,  and  each  license  shall  be  separ- 
ate, and  shall  contain  only  the  name  of  the  company  to 
which  it  is  intended  to  apply." 
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The  defendants  are  insurance  agents  doing  business  in 
the  dtj  of  Dubuque,  and  together,  as  a  firm,  represent  the 
JEtna  Insurance  Company.  They  failed  to  comply  with 
the  requirements  of  the  ordinance,  and  neither  applied  for 
nor  took  out  license  under  its  provisions.  For  such  viola- 
tion of  the  ordinance,  they  were  in  this  action  fined  in  the 
sum  of  $10. 

The  defendants  contend  that  the  proceeding  and  judg- 
ment against  them  are  unauthorized  by  law,  because  the 
dty,  under  its  charter,  has  no  authority  to  enact  the  ordi- 
nance in  question.  This  is  the  only  point  presented  in  the 
case  which  we  find  it  necessary  to  determine. 

It  is  not  and  cannot  be  claimed  that  the  power  to  impose 
the  tax  in  question  is  necessary  to  carry  into  effect  some 
other  power  expressly  delegated  to  the  city  by  its  charter. 
We  must  look  to  the  charter,  then,  for  some  express  grant 
of  the  authority  which  the  city  under  the  ordinance  seeks 
to  exercise,  for  it  is  a  well-settled  doctrine  that  a  municipal 
corporation  can  exercise  no  power  of  taxation  unless  it  be 
expressly  conferred  by  the  legislature,  or  be  absolutely 
necessary  in  order  to  carry  out  some  other  power  expressly 
conferred.  Clarhy  Dodge  dk  Co.  v.  Tfie  City  of  Davenport^ 
14  Iowa,  494;  The  City  of  Da/venport  v.  The  21.  dbM.R. 
Co.y  12  id.  539 ;  Jfintum  v.  Lcme^  28  How.  435 ;  JSeaty 
V.  Knowleff  I^eeseej  4  Pet.  152. 

It  is  insisted  by  plaintiff  that  the  power  in  question  is  dele- 
gated to  the  city  in  express  terms  by  paragraph  18,  section  7, 
of  its  charter,  being  chapter  210  of  the  acts  of  the  sixth 
general  assembly.  This  provision  is  relied  upon  as  a  grant 
of  the  power  which  is  sought  to  be  exercised  under  the  ordi- 
nance above  set  out.  The  city  is  therein  authorized,  "  To 
license,  tax  and  regulate  auctioneers,  peddlers  and  traveling 
merchants,  grocers,  merchants,  retailers,  hotel-keepers,  and 
keepers  of  livery  stables,  of  eating-houses,  of  boarding- 
houses,  saloons  and  places  of  amusement,  and  bankers, 
dealers  in  money,  warrants,  notes,  and  other  evidences  of 
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indebtedness,  and  loarka  of  all  Jcinds.^^  The  power,  it  is 
claimed,  is  conferred  by  the  last  four  words  of  the  para- 
graph just  quoted,  taken  in  connection  with  the  context. 
The  city  is  thereby  authorized  to  "license  and  tax  *  *  * 
works  of  all  kinds,"  or  to  "  license  and  tax  *  *  *  dealers 
*  *  *  in  works  of  all  kinds." 

Without  attempting  to  give  the  meaning  of  this  kn 
guage,  we  express  the  very  positive  conviction  that  it  does 
not  apply  to  and  describe  insurance  agents  or  insurance 
broke™.  We  know  of  no  Boch  use  of  our  language  as  wiU 
permit  them  to  be  described  by  the  general  expression  of 
"dealers  in  works  of  all  lands,"  or  their  business  to  be 
included  in  the  general  expression  "  works  of  all  kinds." 
The  language  conveys  no  idea  either  to  the  common  or 
legal  mind  associated  with  the  business  of  insurance  agents, 
and  we  know  of  no  rule  of  interpretation  that  authorizes 
us  to  extend  it  to  persons  engaged  in  such  business.  We 
cannot  presume  that  the  legislature  intended  to  authorize 
a  tax  to  be  levied  upon  a  business  or  persons  pursuing  it, 
by  the  use  of  terms  never  before  used  to  express  such  an 
idea.  We  do  not  entertain  a  doubt  that  the  words  of  the 
charter  were  not  intended  to  describe  the  business  of 
insurance  agents. 

At  all  events,  no  one  will  claim  that  the  language  can  be 
applied  to  that  class  of  persons  without  a  doubt,  and,  if  used 
in  that  sense,  that  it  is  free  fix>m  ambiguity.  This  court 
has  held  that,  in  construing  such  legislative  grants  of 
power,  «  any  doubt  or  ambiguity  arising  out  of  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  public" 
Clarh^  Dodge  <6  Co.  v.  The  City  of  Dameffyporty  14  Iowa, 
494,  500.  Applying  this  rule  to  the  case  we  would  be 
compelled  to  hold  against  the  existence  of  the  power  in  the 
dty  to  enact  and  enforce  the  ordinance  in  question. 

Beversed. 
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!  81    491 
-  116     26 

AmendmeDt:  after  caubb  is  kemakded:  equitable  juiusdiction.  ■>n5  27 
Where  the  decree  in  a  chancery  case  is,  upon  the  merits,  moclified 
and  affirmed  on  appeal  to  the  supreme  oonrt,  and  the  cause  remanded 
for  the  district  court  to  enter  and  enforce  the  decree,  the  appellee 
will  be  allowed  to  amend  his  pleading,  asking  judgment  for  the 
Yalue  of  property  adjudged  by  the  decree  to.  belong  to  him,  but 
which  the  opposite  party  has,  instead  of  deliyering  up  to  him,  con- 
▼erted  to  his  own  use. 

AjppeoH  from  Dubuque  District  Court. 

Monday,  June  12. 

The  following  brief  statement  presents  the  question 
invcdved  in  this  case.  The  plaintiff  filed  his  petition  in 
eqnitjy  alleging  that  John  Clark  had  entered  into  a  written 
agreement  with  plaintiff  for  the  leasing  of  a  certain  min- 
ing interest  at  Dubnque,  and  that  Ezekiel  Clark  had  be- 
come interested  with  John  Clark  as  a  partner,  and  that 
they  had  wrongfully  taken  away  certain  machinery  and 
tools,  and  had  paid  out  of  the  funds  received  for  the 
mineral  $1,600  for  two  boilers,  which  Ezekiel  Clark  claims 
as  his  own  property,  but  which  are  the  property  of  plain- 
tiff. The  defendant  John  Clark  claimed,  in  his  cross  bill, 
various  sums  of  money  of  plaintiff,  and  Ezekiel  Clark  al- 
leged that  the  boilers  were  purchased  with  his  money,  and 
were  his  individual  property.  The  cause  was  referred  to 
D.  C.  Cram  to  hear  the  evidence  and  report  upon  the 
issues,  and,  in  the  further  progress  of  the  case,  such  pro- 
ceedings were  had  that  John  Clark  was  found  entitled  to 
the  sum  of  $1,185,  and  Ezekiel  Clark  was  found  to  be  the 
owner  of  the  two  boilers.  Upon  appeal  to  the  suprisme 
court  the  decree  was  modified  as  to  a  portion  of  the  sum 
allowed  John  dark,  and  affirmed  as  to  the  finding  that 

V0L.IXXI.— 63 
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Ezekiel  Clark  was  owner  of  the  two  boilers,  and  the  canse 
was  remanded  to  the  district  court  to  enter  and  enforce  the 
modified  decree. 

The  procedendo  being  filed  and  the  canse  redocketed  in 
the  district  court,  the  defendant  Ezekiel  moved  the  court 
for  leave  to  file  the  following  amendments,  to  wit : 

^^  And  now  comes  Ezekiel  Clark,  one  of  the  defendants 
in  the  above  cause,  and  by  way  of  amendment  to  the  cross 
bill  heretofbre  filed  by  this  defendant,  re-afiirms  the  allega- 
tions thereof,  and  avers  that  the  said  plaintiff  refused  to 
deliver  up  the  said  two  boilers,  named  in  said  cross  bill, 
and  converted  the  same  to  his  own  use;  wherefore  the  de- 
fendant prays  judgment  and  decree  against  said  plaintiff 
for  the  value  of  said  boilers,  to  wit,  for  the  sum  of  $1,600, 
with  interest  and  cost  of  suit"  The  plaintiff  objecting, 
the  court  refused  to  permit  the  amendment,  holding,  '^  as 
a  matter  of  law,  that  when  a  chancery  case  has  been  ap- 
pealed to  the  supreme  court,  and  has  been  there  heard 
upon  its  merits,  and  is  remanded  to  the  district  court,  with 
instructions  as  set  forth  in  the  procedendo  in  this  cause, 
the  district  court  Jvas  no  power  to  grant  leave  to  amend." 

The  defendant,  Ezekiel  Clark,  appeals. 

Shtrasy  Vcm  Dxizee  dk  Rendereon  for  the  appellants. 

Mon/roe  <&  Deery^  and  Adame  <&  MdbiMon  for  the 
appellee. 

Day,  Ch.  J. —  The  court  was  in  error  in  holding  that  it 
Jiad  no  power  to  allow  the  proposed  amendments.  The 
court  may,  at  any  time,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  permit  a  party  to  amend 
any  pleadings  or  proceedings.  Bev.,  §  2977%  This 
case  involved  a  controversy  as  to  the  ownerriiip  of  two 
boilers.  The  plfiintiff,  and  the  defendant,  Ezekiel  Clark, 
each  claimed  thenw     The  decree  <^  the  district  couirt, 
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which  was  affirmed  on  appeal  to  the  supreme  comt,  settled 
the  title  of  this  property  in  the  defendant.  But,  as  the 
defendant  had  asked  no  affirmative  relief,  the  decree 
stopped  with  simply  declaring  that  he  was  the  owner  of 
the  property.  Had  the  plaintiff  yielded  obedience  to  this 
adjudication,  no  further  interposition  of  the  court  would 
have  been  necessary.  The  proposed  amendment,  however, 
alleges  that  the  plaintiff  has  converted  the  boilers  to  his 
own  use.  He  does  not  yidd  to  the  defendant  the  quiet  and 
uninterrupted  enjoyment  of  his  own  property.  To  that 
end,  the  defendant  must  be  able  to  wield  the  strong  arm 
of  the  law;.  He  needs  a  decree  for  the  return  of  the  prop- 
erty, or  for  its  value,  and  an  award  of  execution  for  the 
enforcement  of  the  decree.  Under  the  present  state  of 
the  pleadings,  he  is  not  entitled  to  such  reUef.  K  he  is 
not  allowed  to  amend,  he  must  be  driven  to  a  separate 
action,  in  order  to  avisdl  himself  c^  the  benefits  of  the  de- 
cree in  his  fevor.  We  see  no  good  reason  for  driving  him 
to  this  circuity  of  action.  The  law  does  not  favor  a  mul- 
tiplicity of  suits.  When  a  court  oi  equity  has  acquired 
jurisdiction  of  a  cause,  it  will  retain  it  for  the  purpose  of 
disposing  of  the  entire  ease,  and  administering  complete 
justice  to  the  parties. 

In  our  opinion,  the  p^mitting  of  the  amendment 
offered  would  have  been  in  furtherance  of  justice,  and  the 
court  erred  in  refusing  to  allow  it. 

Eeversed. 
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JoHKsoN  V.  Tantlinger. 

1.  Omyojaooei  fabol  BBSSBYATioir:  stidencb.  Aa  to  whether  a 
parol  reservation  of  growing  crops,  at  the  time  of  the  sale  and  con- 
vejance  of  the  land,  can  be  shown  in  an  action  between  the  grantor 
and  grantee  respecting  them,  quwe, 

2. But  in  an  action  hj  the  grantee  to  re  coyer  the  yalue  of  certain 

crops  alleged  to  have  been  converted  to  the  ose  of  the  grantor,  the 
latter  maj  show,  at  least  in  mitigation  of  damages,  that  the  crops, 
for  the  valne  of  which  plaintiff  snes,  were  the  produce  of  defendant's 
labor  and  toil,  whereby  they  had  been  brought  from  an  embryotic 
to  a  mature  condition,  and  that  this  labor  had  been  performed  with 
the  knowledge  and  consent  of  the  plaintiff 

Appeal  from  Johnson  District  Court. 

Tuesday,  June  13, 

AonoN  in  ordinary  by  plaintiff,  daiming  of  defendant 
the  sum  of  $200  for  the  wrongful  seizure  and  conversion 
to  his  own  use  of  two  hundred  and  thirty  bushels  of  com 
of  the  value  of  seventy-five  cents  per  bushel,  of  the  property 
of  plaintiff.  The  defendant  filed  an  answer  in  three  counts : 
First,  a  specific  denial  of  each  averment  of  the  petition ; 
second,  that  on  the  27th  day  of  June,  1868,  he  purchased 
of  plaintiff  a  &rm  of  two  hundred  acres,  and  took  a  con- 
veyance thereof  (which  is  set  out  in  full),  with  warranty 
and  without  any  reservation ;  that  thereby  he  became  the 
owner  of  said  land  and  all  crops,  grass,  fruit,  etc.,  then 
growing  on  it ;  that  plaintiff  wrongfully  seized  and  con- 
verted to  his  own  use  twenty  six  acres  of  wheat,  valued  at 
$520,  thirty  acres  of  com  at  $300,  forty  tons  of  hay  at 
$200,  pasture  for  thirty  sheep  at  $30,  for  cattle  at  $48,  for 
calves  at  $6,  for  horses  at  $32,  for  mules  at  $26,  use  of 
stable,  $4;  manure  taken,  $4;  damage  done  to  meadow 
by  staking,  $9,  and  use  of  wagon,  $2 ;  that  plaintiff  is  still 
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indebted  to  defendant  therefor  in  the  sum  of  $1,181 ;  third, 
that  plaintiff  is  indebted  to  defendant  in  the  sum  of  $1,000 
for  the  nee  and  occupation  of  the  farm  and  premises  of 
defendant  (describing  them  as  in  the  deed)  for  pasture, 
orchard  and  dwellings,  etc.,  from  the  27th  daj  of  June  to 
the  22d  day  of  October,  1868,  which  is  still  unpaid.  The 
plaintiff  filed  a  reply  in  two  counts :  First,  denying  each 
averment  of  the  answer ;  second,  admitting  the  sale  and 
conveyance  as  staied,  and  averring  that,  at  the  time  of  mak- 
infi:  the  contract  of  sale  and  executimr  the  deed,  he  was 
residing  on  the  fitrm,  and  had  gro^  thereon  the  crops 
of  grain,  grasses,  vegetables,  etc. ;  that,  in  consideration 
that  plaintiff  would  sell  and  convey  said  land  to  defendant 
for  the  sum  named  in  said  deed,  it  was  expressly  and  ver- 
bally agreed,  by  and  between  the  said  plaintiff  and  defend- 
ant, that  plaintiff  should,  free  of  rent,  occupy  and  cultivate 
said  lands,  and  own  and  enjoy  the  pasturage,  crops,  etc., 
until  the  crops  and  fruits  tiien  growing  were  gathered ; 
that  he  did  so  remain,  with  the  knowledge  and  consent 
of  defendant,  on  said  fimn,  and  cultivated  and  gath- 
ered said  crops  and  appropriated  the  same  to  his  own  use, 
as  he  had  a  right  to  do  under  said  agreement,  and  which 
were  the  same  crops,  etc.,  defendant  claimed  to  recover  for 
in  his  cross  action*  To  the  second  count  of  this  reply  the 
defendant  filed  a  demurrer,  because  the  verbal  agreement 
was  merged  in  the  deed,  which  is  conclusive  evidence  of 
the  contract,  and  could  not  be  varied.  This  demurrer  was 
overruled.  The  cause  was  then  tried  to  the  court,  and 
judgment  rendered  for  the  plaintiff  for  $88  and  costs.  Ko 
part  of  the  evidence  or  other  rulings  of  the  court  are  con- 
tained in  the  transcript.  The  defendant  appeals,  and 
assigns  the  overruling  of  the  demurrer  as  error. 

Clark  (&  Saddooh  for  the  appellant. 

FoMToUj  Bod  (b  Jackson  for  the  appellee. 
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Cole,  J.  —  We  do  not  deem  it  Decesfiarj  for  us  to  directly 
decide  in  this  case  whether  a  parol  reeeryadon  of  growing 
crops  at  the  time  of  the  sale  and  oonveyanoe  of  the  land  can 
be  shown  in  a  controrersj  between  the  grantor  and  grantee 
respecting  them.  But  as  bearing  upon  this  point,  and 
negatively,  see  Wiokersham  v.  Orr,  9  Iowa,  253 ;  Gdpeke 
etc.y  V.  Blakej  16  id.  387 ;  Price  v.  Braytan^  19  id.  309 ; 
'  Va/n  Wagner  v.  Van  Noat/rand^  19  id.  42ft;  Waaren  v. 
Ormo  et  al.^  22  id.  Sih\  Pierce  v.  Walker^  23  id.  424  j 
JRaleton  v.  Baleton^  3  G.  Greene,  534 ;  Nutti/ng  v.  Her^ 
lert,  35  N.  BL  120;  Twnerv.  Cod,  23  Ind.  56;  Todd  v. 
PhUhoweTj  4  Zabr.  796 ;  Mott  v.  Paim&r,  1  Comst.  564 
(i.  e.)  574 ;  Mclluaine  v.  Rarrie,  20  Mo.  457 ;  Winter- 
mete  V.  lAght,  46  Barb.  278 ;  Broebe  v.  Hyde,  37  CaL 
374 ;  Hcughta^li/ng  v.  Lewis,  10  Johns.  297 ;  Auetin  y. 
Sawyer,  9  Cow.  39 ;  Suyda/m  v.  Jones,  10  Wend.  181 ; 
Townsend  v.  Wdd,  8  Mass.  146 ;  NMe  v.  Bosworth,  19 
Pick.  814;  Jv/ngerma/nY.  Bovee,  19  Cal.  354. .  As  more  or 
less  in  antagonism  to  these  authorities,  and  bearing  upon 
the  poini  affirmatively,  see  JSarbdd  v.  ITuster,  44  Penn. ' 
St.  392 ;  Backenstoss  v.  StahUr,  33  id.  251 ;  Baker  y. 
Jardxm,  3  Ohio  St.  438 ;  E^sey  y.  VerriU,  39  Me.  271. 

Kor  need  we  determine  when  and  to  what  extent  courts 
will  treat  emblements  as  personal  property  and  not  passing 
by  a  sale  of  the  land.  The  rule  is  not  uniform,  but  yaries 
according  to  the  situation  or  relation  and  interest  of  the 
parties.  Nor  need  we  inquire  when  and  to  what  extent 
the  consideration  stated  in  the  deed  may  be  disputed  cmt 
shown  to  be  different  All  of  which  have  been  discussed 
by  counsel. 

We  place  our  affirmance  of  this  judgment  upon  the 
ground  that  it  was  competent  for  the  plaintiff  to  plead  and 
prove  at  least,  in  mitigation  of  defendant's  daim,  that  the 
wheat,  com,  hay,  etc,  for  the  plaintiff's  conversion  of 
which  as  specific  and  mature  articles  belonging  to  defend- 
ant, he  sues,  were  the  produce  of  the  labor  and  toil  of 
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plaintiff,  whereby  they  had  been  brought  from  an  embry- 
otic  to  a  mature  conditio^,  and  that  this  labor  had  been 
rendered  with  the  knowledge  and  consent  of  the  defendant. 
It  was  surely  competent  for  the  plaintiff  to  plead  and  prove 
Buoh  facts  although  he  might  not  properly  plead  or  prove 
the  verbal  agreement  of  reservation  as  set  forth  in  the  same 
reply.  This  proof  might  defeat  the  defendant's  claim  for 
wrongful  conversion  of  the  specific  articles,  and  limit  his 
recovery  to  the  value  of  the  use  and  occupation  of  the 
premises,  in  the  condition  and  with  the  emblements  grow- 
ing thereon  when  they  became  defendant's  property,  and 
were  received  by  plaintiff,  up  to  the  time  plaintiff  surren- 
dered the  possession.  It  was  evidently  upon  this  theory 
that  the  third  count  of  defendant's  answer  wad  grounded. 
Since  the  reply  contained  statements  properly  provable  in 
defense  ot  reduction  of  the  daim  made  by  the  answer,  it 
wis  not  vulnerable  to  the  demurrer,  although  it  also  con- 
tained statements  which  could  not  be  properly  proved  and 
ought  not  to  have  been  pleaded.  Hayden  v.  Anderson^  IT 
Iowa,  158.  These  latter  statements  might  have  been  struck 
out  on  motion  as  immaterial,  if  they  were  so,  or  the 
defendant  might  have  availed  himself  of  the  Bame  benefit 
(as  possibly  he  did)  by  objection  to  the  evidence  as  to  the 
verbal  agreement  of  reservation,  when  the  same  was 
offered  by  plaintiff  in  support  of  his  reply*  It  does  not 
appear  that  such  evidence  was  admitted. 

In  view  of  the  whole  case  it  is  our  duty  to  order  the 
judgment 

Affirmed. 
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AiNswoBTH  V.  HoTJSB,  Superintendent,  etc. 

Osrtioiaiit  cntourr  ooubt.  The  drcuit  court  has  not  jurisdiction  in 
certiorari  proceedings.  Certiorari  is  a  "special  proceeding/'  and 
not  a  "  civil  action  "  within  the  meaning  of  the  statute.  Following 
Thompson  ▼.  Beed,  29  Iowa,  117,  and  Sunt  ▼.  Free,  id.  156. 

Appeal  from  Fayette  Circuit  Cowrt. 

Tuesday,  Juite  13. 

On  the  llih  day  of  July,  1870,  the  plaintiff  filed  in  the 
circuit  court  of  Fayette  county  his  petition  for  a  writ  of 
certiorari.  On  the  same  day  an  order  for  the  writ  was 
made  returnable  on  the  13th  of  July,  1870.  The  writ 
was  issued  and  served,  whereupon  the  defendant  appeared 
and  filed  a  motion  to  dismiss  the  proceeding,  for  the 
following  reasons : 

1.  That  notice  of  the  application  was  not  given. 

2.  That  the  county,  superintendent  is  not  a  judicial 
officer. 

3.  Because  plaintiff  has  a  plain,  speedy  and  adequate 
remedy  by  appeal  to  the  State  superintendent. 

4k.  Because  the  circuit  court  has  no  jurisdiction  to  issue 
the  writ  of  certiorari. 

The  court  overruled  this  motion;  defendant  excepted, 
and  appeals. 

ShiraSy  Van  Duzee  <&  Henderson  for  the  appellant. 

No  appearance  for  the  appellee. 

MiLLEB,  J.  —  It  was  held  by  this  court,  in  the  case  of 
Thorwpeon  v.  Reed^  29  Iowa,  117,  and  HwU  v.  Free^ 
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id.  156,  that  the  drcidt  court  has  no  jurisdiction  to  issue  the 
writ  of  certiorari}  that  the  "proceeding"  is  "special," 
and  not  a  "  civil  action,"  and  that  the  act  creating  the 
circuit  court  had  not  conferred  jurisdiction  upon  that  court 
to  issue  this  writ.  According  to  the  holding  in  those  cases, 
it  follows  that  the  circuit  court  eired  in  overruKng  the 
motion  to  dismiss  on  that  ground.  As  the  judgment  must 
be  reversed  and  the  proceeding  dismissed,  for  this  reason 
we  need  not  notice  the  other  errors  assigned. 

Beversed. 


MoClabtey  y.  Goket  et  cH. 

1.  Yeodoir  and  vondee:  timb  the  bssence  of  the  contbact:  pay- 
ment of  taxes.  Where  a  contract  for  the  sale  of  real  estate  stipu- 
lates that,  upon  the  failure  of  the  vendee  to  pay  the  sums  stipulated 
as  they  fall  due,  or  the  taxes  thereafter  accruing,  the  contract  shall 
be  forfeited,  and  time  is  stipulated  to  be  the  essence  of  the  con 
tract,  the  contract  wiU  not  be  held  forfeited  by  the  failure  of  the 
vendee  to  pay  the  taxes  before  they  come  delinquent,  and  the  pay- 
ment of  the  same  by  the  vendor,  if  the  vendee,  soon  thereafter, 
tender  to  him  the  amount  thus  paid,  with  interest.  • 

2. TiiCB  of  tbkdee.    The  tender  by  the  vendee,  of  a  payment 

in  the  evening,  after  sundown,  of  the  day  on  which  it  falls  due,  is 
sufficient  under  such  a  contract. 

Appeal  from  Floyd  District  Court. 
Tuesday,  June  18. 

AcnoK  in  chancery  to  cancel  and  declare  forfeited  and 
void  a  contract  for  the  conveyance  of  certain  lands.  De- 
fendants, by  cross  bill,  ask  that  the  contract  be  enforced 
and  that  plaintiff  be  required  to  specifically  perform  it. 
The  petition  of  plaintiff  was  dismissed,  and  the  relief 
prayed  for  in  defendants'  cross  bill  was  granted  by  the 
decree  of  the  district  court.    Plaintiff  appeals. 

Vol.  XXXI.— 64 


506  SUPREME  COURT  OF  IOWA, 

McClartey  y.  Gokey. 


Pratt  dk  Boot  for  the  appellant 
Starr  <&  Patterson  for  the  appellees* 

Beck,  J.  — On  the  12th  of  June,  1860,  Chaiies  W. 
Bogers  entered  into  a  written  c(mtract,  to  convey  to  defend- 
ants and  Andrew  Labounty  certain  lands  in  Floyd  county, 
conditioned  upon  the  payment  of  five  {nroniisaory  notes  for 
$256  each,  the  first  to  be  paid  Jnne  13, 1869,  and  one 
upon  the  12th  of  June  of  each  succeeding  year,  until  all 
were  paid,  together  with  interest,  in  the  language  of  the 
instrument,  ^^  at  ten  per  cent  per  annum  each  year,  com- 
mencing on  the  12th  day  of  June,  1867."  The  contract  also 
stipulates  that  defendants  and  Labounty  '^  shall  pay  the 
taxes  hereafter  to  become  due  on  the  said  premises,  each 
year."  The  instrument  closes  with  this  condition:  "A 
&ilure  to  perform  any  of  the  stipulations  herein,  oo.  the 
part  of  the  parties  of  the  second  part  (the  defendants),  this 
agreement  shall  be  null  and  void,  time  being  of  the  essence 
of  the  contract."  Labounty  sold  and  transferred  all  liis 
interest  in  the  premises  to  plaintiff,  and  afterward,  Sogers 
eonveyed  the  lands  to  plaintiff,  subject  to  said  contract" 

April  15, 1869,  plaintiff  filed  his  petition,  alleging  the 
breach  of  the  contract  by  defendants,  and  asking  that  it  be 
set  aside  and  canceled  and  be  declared  void,  on  account  of 
the  fidlure  of  defendants  to  pay  the  interest  upon  the  notes 
and  the  taxes  fiJling  due  upon  the  land.  By  amended 
petition,  plaintiff  admits  the  payment  of  certain  amounts 
at  different  times,  which  are  less  than  the  sums  then  due, 
and  oS&ru  to  repay  the  same  and  give  up  or  cancel  defend- 
ants' notes.  By  a  supplemental  petition,  filed  November 
15, 1869,  he  alleges  that  defendants  £Edled  to  pay  the  note 
and  interest  £Edling  due  June  12, 1869,  and  repeats  the 
prayer  of  the  original  bilL 

Defendants  in  their  answer  deny  their  failure  to  make 
the  several  payments  of  interest  and  taxes,  and  in  their 


JUNE  TEEM,  1871.  507 

McClartey  v.  Gokej. 

answer  to  the  supplemental  petition  aver  that  they  made 
a  tender  of  the  amount  of  the  note  and  interest  due  June 
12,  1869.  They  admit  the  payment  by  plaintiff  of  the 
taxes  for  the  year  1868  on  the  8th  of  April,  1869,  but 
aver  that  on  tlie  22d  day  of  May  following  they  made  a 
tender  of  the  lunount  paid  by  plaintiff.  The  amount  of 
the  several  sums  tendered  by  defendants  was  paid  into 
court  upon  the  filing  of  the  answer. 

Plaintiff  claims  that  the  contract  is  avoided  by  the 
fiulure  of  the  defendants  to  pay,  (1)  the  taxes  as  the  same 
{31  due ;  (2)  the  interest  due  on  the  12th  day  of  June, 
1868 ;  (3)  the  note  and  interest  due  Jime  12,  1869,  there 
being  dius,  as  he  insists,  three  distinct  breaches  of  the 
contract  that  wotk  a  forfeiture  thereof.  We  will  state 
briefly  our  conclusions  drawn  from  the  evidence  upon 
these  points. 

L  It  is  admitted  that  the  taxes  for  the  year  1868  were 
not  paid  by  defendants  before  they  became, delinquent,  but 
after  that  time  were  paid  by  plaintiff.  It  is  not  disputed 
that  defendants  tendered,  soon  after,  to  plaintiff  the  ^uount 
he  had  paid  with  interest.  While  the  contract  very  ex- 
plicitly provides  that  ^^time  is  the  essence  of  the  con- 
tract," yet  it  entirely  fails  to  fix  the  time  when  the  tax  is 
all  to  be  paid.  It  simply  binds  the  defendants  to  pay  the 
taxes  that  may  become  due  each  year.  Now  it  cannot  be 
daimed  that  defendants  are  bound  to  pay  the  taxes  before 
they  become  delinquent.  As  there  is  no  time  fixed  by  the 
terms  of  the  instrument  for  their  paymait,  defendants' 
contract  will  be  performed  by  payment  at  any  time  before 
or  after  delinquency.  Plaintiff  relies  upon  the  strict  letter 
of  the  contract ;  he  must  be  cont^it  with  enforcing  con- 
ditions that  are  expressed.  He  cannot  be  permitted  to 
claim  the  forfeiture  unless  the  contract  so  provides. 

U.  The  evidence  quite  satisfieictorily  establishes  the  pay^ 
ment  of  the  interest  fidling  due  June  12,  1868*  The 
defendants  both  testify  to  the  fiict,  and  are  corroborated 
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by  circumstances  proved  upon  the  trial.  The  payment  is 
denied  bj  plaintiff  in  his  own  testimony,  but  he  is  not 
corroborated  by  other  evidence.  The  arms  rests  upon  him 
to  establish  the  breach  of  the  conditions  of  the  contract ; 
this  he  has  &iled  to  do  by  evidence  that  overcomes  the 
^lositive  testimony  of  defendants  as  to  the  payments. 

ni.  The  amount  of  the  note  and  interest  fidling  due  on 
the  12th  day  of  June,  1869,  was  tendered  to  plaintiff  by 
the  agent  of  defendants.  The  only  question  raised  upon 
this  tender  is,  that  it  was  not  made  at  a  sufficiently  early 
hour  of  the  day.  It  is  not  claimed  that  it  was  not  made 
upon  the  proper  day,  but  plaintiff  insists  that  it  was  made 
too  late  in  the  day.  The  evidence  upon  this  point  is  con- 
flicting. The  agent  of  defendants  making  the  tender 
testifies  that  it  was  made  in  the  afternoon,  before  sundown. 
Plaintiff  and  his  witnesses  fix  the  time  after  sundown,  and 
at  about  8  o'clock.  Admitting  that  the  tender  was  made 
at  the  last-naqied  hour,  we  think  it  was  in  time.  A  note 
is  not  dishonored  until  the  dose  of  business  hours  on  the 
day  of  its  maturity,  where,  by  usage,  business  is  limited  to 
a  particular  part  of  the  day.  When  no  such  usage  exists, 
dishonor  will  not  fall  upon  it,  until  the  close  of  the  day. 
1  Pars,  on  Notes  and  Bills,  262.  It  is  not  shown  that  at 
the  place  where  the  tender  was  made  any  custom  fixing 
business  hours  existed.  Wq  are  not  prepared  to  hold  that, 
in  the  absence  of  usage,  a  note  would  be  dishonored  at  a 
half  an  hour  after  sundown,  the  time  when  the  tender  was 
made  in  this  case.  We  presume  that  the  whole  of  the  day 
usually  devoted  to  business  would  be  allowed  the  maker  for 
the  payment  of  his  note.  We  well  know  that  it  is  usual, 
except  in  cities  and  the  larger  towns,  to  transact  business  at 
late  hours  of  the  day,  and  even  in  the  night.  If  a  note  would 
not  be  fully  dishonored  at  the  hour  the  tender  was  made 
in  this  case,  it  is  quite  dear  the  tender  was  in  time.  But, 
without  resting  oiir  conclusions  upon  the  principles  above 
stated,  we  are  of  the  opinion  that  a  tender  of  payment,  in 
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order  to  discharge  the  conditions  of  a  contract^  may  be 
made  at  any  hour  of  the  day  fixed  for  its  performance, 
when  it  would  not  be  unreasonable  to  require  the  party  to 
whom  the  tender  is  made  to  accept  payment.  If  made, 
therefore,  at  night,  before  the  party  has  retired  to  rest,  and 
under  circumstances  which  would  not  impose  inconven- 
ience or  risk  upon  hun,  we  think  the  tender  sufficient 
The  reason  of  this  rule  is  obvious.  The  party  bound  by 
the  contract  has  the  whole  of  the  last  day  in  which  to  com- 
plete its  performance.  It  cannot  be  said  that  the  day,  for 
that  purpose,  ends  at  sundown,  or  at  dark,  or  at  any  other 
hour  before  its  actual  termination,  if  it  be  reasonable  and 
proper  to  req]iire  the  other  party  to  accept  performance  at 
such  hour.  Men  who  are  willing  that  their  debtors  should 
pay  them  at  all  are  usually  prepared,  and  think  it  no  in- 
convenience, to  accept  payments  at  eight  or  nine  o'clock 
at  night.  In  the  case  under  consideration,  the  objection 
to  the  payment  at  the  hour  of  the  tender  is  not  founded 
upon  any  mconvenience  to  plaintiff.  The  true  ground  of 
the  objection,  as  is  most  apparent  from  the  record,  is  plain- 
tiff's desire  to  defeat  the  contract,  and  thus  retain  the  title 
of  the  land  contracted  to  defendants. 

The  views  above  expressed  are  supported  by  Edwards 
on  Bills  and  Kotes,  4»6-499. 

The  decree  of  the  district  court  is 

Affirmed.  \ 
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Cbane  y.  Ellis. 

L  Evidflooe :  order  of  :  fragticb.  The  order  of  the  prodaetioii  of 
testimony  is  a  matter  resting  largely  in  the  discretion  of  the  trial 
eoart,  and  its  action  in  permitting  the  plaintiff  to  offer  testimonj 
not  strietl J  rebutting  after  the  defendant  has  closed  his  testimonj, 
will  not  be  distarbed  where  no  abuse  of  discretion  is  shown. 

2*TEQq^sOATTLBDA]CAQXFBABAKT:FRHCsa.  In  an  action  to  vsooTer 
damages  caused  bj  defendant's  cattle  breaking  into  the  plaintiff's 
indosure,  it  Is  not  incumbent  on  the  plaintiff  to  show  that  the  entire 
fence  incloiring  the  field  entered  was  a  lawful  fence,  if  it  be  shown 
that  such  was  the  character  of  it  at  the  point,  or  <m  the  side  whoi« 
the  ctttle  broke  in 

AgptaiL  from  Lynn  Circuit  Covrt* 
Tuesday,  June  13. 

PLADmFT  aUegee  that  the  E.  i,  S,  W.  i,  Section  29,  T.  85, 
Bange  6,  was  inclosed,  and  that  the  mules,  horses  and  stock 
of  defendant  broke  and.  threw  down  the  fences  indomng 
said  premises,  and  destroyed  a  porti<»i  of  his  crops,  to  his 
damage  in  the  sum  of  $200. 

Answer  in  denial,  and  that  plaiitifi^  at  the  time  said 
damage  was  done,  as  daimed  in  his  said  petition,  had  no 
fences  sufficient  to  tnm  stock,  and  such  as  are  required  b j 
law. 

Trial  by  jury ;  verdict  and  judgment  for  plaintiff  for 
$125.  Defendant  appeals.  The  further  £Eusts  appear  in 
the  opinion. 

Thompson  dk  Dams  for  the  appellant. 

Ko  appearance  for  the  appellee. 

D AT,  Ch.  J. — I.  At  the  trial  of  the  cause  the  plaintiff 
introduced  his  evidence  as  to  the  amount  of  damage  sua- 
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tftined,  and  rested  his  case.  The  defendant  then  intro- 
duced evidence  to  sustain  the  issue  made  in  his  answer, 
L  etidkngb:  and  rested.  Thereupon  the  plaintiff  offered 
prectioe.'  to  introduce  testimony  sustaining  the  legality 
of  his  fences,  which  the  defendant  had  controverted.  To 
this  evidence  the  defendant  objected,  on  the  ground  that 
plaintiff  should  have  introduced  all  his  evidence  in  support 
of  the  legality  o£  his  fences  in  chief,  and  not  on  rebutting, 
for  the  first  time. 

The  overruling  of  this  objection  is  signed  as  error. 
The  order  of  the  production  of  testimony  must,  of  necefih 
sity,  rest  largely  in  the  sound  discretion  of  the  court.  The 
provisions  of  die  Bevision,  section  3046,  are  as  follows: 
The  party  on  whom  re^  the  burden  of  proof  in  the  whole 
action  must  first  produce  his  evidence.  The  adverse 
party  must  then  produce  his  evidence.  The  parties  then 
will  be  confined  to  rebutting  evidence,  unless  the  court,  for 
good  reasons,  in  furtherance  of  justice,  permit  them  to  oSer 
evidence  in  their  original  case.  Until  the  plaintiff  came 
to  introduce  his  rebutting  testimony,  the  cause  seems  to 
bave  been  tried,  upon  both  sides,  upon  the  theory  that  the 
burden  of  proof  was  upon  the  defendant  to  establish  the 
insufficiency  of  the  fence.  The  plaintiff  does  not  all^e  in 
his  petition  that  the  premises  were  inclosed  with  a  legal 
fence.  Ko  objection  is  taken  to  the  petition,  but  the  de- 
fendant in  his  answer  alleges  that  the  plaintiff,  at  the  time 
of  the  alleged  damage,  had  no  fences  sufficient  to  turn 
stock,  and  such  as  are  required  by  law.  The  plaintiff, 
having  proved  the  amount  of  his  damage,  rested.  If,  in 
the  view  of  the  defendant,  it  was  essential  to  l^e  plaintiff's 
right  of  recovery  that  he  should  show  that  he  had  a  legal 
fence,  the  defendant  might  safely  hava  submitted  his  case 
without  testimony.  With  this  course  he  is  not  content. 
He  introduces  testimony  tending  to  establish  the  allega* 
tions  of  his  answer.  In  this  attitude  of  the  case,  and 
und^  these  circumstances,  we  cannot  say  that  the  court 
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erred  in  admitting  the  testimony  complained  ofl  We 
think,  rather,  that  its  admission  was  in  the  exercise  of  a 
Bonnd  discretion  and  in  furtherance  of  justice. 

Besides,  no  good  end  is  to  be  accomplished  by  reversing 
this  case  and  sending  it  back  for  a  new  trial,  and  for  the 
admission  of  the  same  evidence  at  a  different  stage  of  the 
trial.  In  this  ruling  of  the  court,  under  the  peculiar  cir- 
cumstances of  the  case,  we  discover  no  error  to  the  preju- 
dice of  the  defendant. 

n.  The  giving  of  the  following  instruction  is  assigned 

as  error,  to  wit :    ^^  If  you  find  fix>m  the  evidence  that 

s.  trhpam:    defendant's  domestic  animals  broke  into  plain- 

Se^iMiant:   ^^^  ^^^^  ^^^  caused  damage  to  his  crop,  and 

fenoflt.  •£  y^^  gjj^  ^^^  ^^  ^^  place  where  the  said 

animals  got  into  the  said  indosure,  there  was  a  lawful  fence, 
such  as  will  be  hereafter  described,  then  the  plaintiff  is 
entitled  to  recover,  and  you  should  so  find.  But  if  you 
find  that  plaintift's  fence,  where  the  said  animals  broke 
through,  was  not  such  as  is  required  by  law,  then  plaintiff 
cannot  recover,  notwithstanding  the  defendant's  animals 
broke  through  the  same  and  destroyed  or  damaged  plain- 
tiff's crops ;  and  it  is  not  incumbent  on  the  plaintiff  to 
prove  that  the  whole  fence  inclosing  the  one  hundred  and 
sixty  acres  was  a  legal  fence,  but  it  will  be  sufficient  if  he 
establishes  that  the  fence  on  the  east  side  of  the  indosure, 
where  it  is  alleged  the  animals  got  into  the  same,  was  a 
lawful  one." 

We  have  not  been  ftimished  with  the  evidence  in  the 
case,  and  cannot  tell  to  what  state  of  facts  the  forgoing 
instruction  was  applied.  We  can  easily  conceive  of  con- 
ditions which  would  render  it  entirely  proper. 

K  it  were  shown,  that  the  cattle  were  constantly  in  the 
habit  of  ranging  upon  the  east  side,  and  clearly  established 
that  they  broke  into  the  indosure  from  that  side,  and  over 
a  fence  in  all  respects  l^al,  there  seems  to  be  but  little 
reason  or  justice^  and,  to  our  minds,  as  little  law,  in  deny- 
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ing  the  plaintiff  relief,  from  the  fact  that  the  fence  upon 
the  west  or  south  lacked  a  few  inches  of  attaining  the 
statutory  height  Under  the  circumstances  supposed  the 
most  complete  fence  on  the  remaining  sides  of  the  inclosure 
would  not  have  prevented  the  injury,  nor  would  the  most 
indifferent  one  have  enhanced  it  or  contributed  thereto. 

The  case  supposed  may  be  the  very  one  established  by 
the  testimony.  We  will  not,  for  the  purpose  of  reversing 
the  cause,  presume  that  the  proof  established  a  different 
state  of  facts.  It  devolves  upon  the  appellant  to  make  it 
appear  affirmatively  that  error  was  committed  to  his  pre- 
judice.   He  has  not  done  so. 

III.  It  is  next  claimed  that  the  court  erred  in  not 
instructing  the  jury  as  to  the  measure  of  damages.  The 
instructions  given  are  not  contained  in  the  abstract.  As 
we  do  not  know  what  instructions  the  court  gave,  we  are 
not  in  a  condition  to  say  intelligently  that  others  should 
have  been  given. 

The  record  discloses  no  error,  and  the  judgment  is 

Affirmed. 


Cowin  et  al.  v.  Toole  et  cH. 

81    513^ 
_,      ,,  •  111    630; 

1.  rleaaiDgl  fbaxtd.  In  charging  fraad  it  is  not  necessary  for  the  '31  ^3 
pleader  to  set  out  aU  the  minute  facts  tending  to  establish  it.  If  ^^  ^^ 
the  frand  appears  from  the  nltimate  facts  charged,  it  is  sufficient. 

2.  JnrMiotkm  t  dibbct  attack  of  judicial  PBOCBEDmas.  The 
district  court  has  equitable  jurisdiction  to  set  aside  and  declare  void 
proceedings  of  the  probate  court  when  directly  attacked  on  the 
ground  of  fraud. 

8.  Statute  of  limitatioaQS:  adhinistbatob's  salbs  :  fbattd.  It  seems 
that  section  2888  of  the  Revision,  Umiting  actions  for  the  recovery 
of  real  property  sold  by  an  administrator  to  five  years  from  the  date 
of  the  sale,  does  not  apply  to  a  case  where  the  proceedings  are  at- 
tacked on  the  ground  of  fraud ;  and  in  such  case  the  statute  will, 
under  sections  2740, 2741,  commence  to  run  only  from  the  time  of 
the  discovery  of  the  fraud. 

Vol.  XXXL— 65 
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AppecH  from  Louim  District  Court. 
Wednesday,  June  14. 

The  petition  shows  that  Feter  Eeever,  Sr.,  in  his  life-timer 
made  a  will,  which,  after  his  decease,  in  1849,  was  duly 
proved,  contaijuBg  the  foUowiog  clause,  viz. : 

"  I  give  and  bequeath  to  my  son,  Peter  Keever,  Jr.,  the 
use  and  occupation  of  all^my  lauded  estate  (except  the 
house  and  lot  devised  to  Abigail  &haw)  and  in  caae  of  hia 
marriage  and  having  children,  his  said  child  or  childrea 
are  to  have  the  said  lands  after  the^  death  of  my  son  Peta: ; 
and  in  case  of  the  death  of  my  son  Feter  without  diild  or 
children,  it  is  my  wish  that  my  daughter,  Margar^  Keever^ 
have  the  said  lands  in  fee  simple."  The  landaare  described 
in  the  petition,  and  contain  several  hundred  acres^  situated 
in  the  county  of  Louisa,  together  with  certain  town,  lots  in: 
the  village  of  Toolesborough  in  said  county.  The  {daintiflb 
also  aver  that  Feter  Keever,  Jr.,  died  in  1849  without 
issue,  and  the  lands,  under  the  will,  became  the  property 
in  fee  simple  of  Margaret ;  that  Margaret  died  in  the  year 
1851  in  the  State  of  California,  leaving  the  plaintiff 
Amanda  M.,  then  six  years  old,  her  only  child  and  heir  at 
law  of  said  property.  It  is  also  alleged  that  the  defend* 
aat,  Wm.  L.  Toole,  was  appointed  and  qualified  as  executor 
of  the  will  of  Feter  Keever,  Jr.,  in  the  year  1849 ;  that  he 
has  never  finally  settled  his  accounts  and  been  discharged 
as  such  executor ;  that  he  came  into  possession  of  a  large 
amount  of  personal  assets,,  belonging  to  the  estate,  more 
than  sufficient  to  pay  all  the  debts  of  the  estate;  that  all 
these  assets  have  been  wasted,  and  that  through  fraud  and 
fidse  rqK)rts  to  the  county  court,  frem  time  to  time,  orders 
have  been  obtained  under  which  all  the  lands  have  be^i 
sold  by  the  executor ;  that  said  sales  are  void  for  fraud  and 
illegalities  in  the  same ;   that  the  purchasers  thereof  had 


JUNE  TEEM,  1871.  515 

Oowin  y.  Todle. 

knowledge  of  the  frauds  and  illegalities  practiced  bj  the 
executor^  and  that  the  lots  in  the  town  of  Toolesborongh 
were  sold  by  thft  executor  without  any  order  of  the  court 
or  other  aalJiority. 

The  petition  prsytf  that  the  sales  be  set  adde  and  that 
the  defendant)  Toole^  be  required  to  account^  etc.,  and  for 
general  relief. 

The  p)ainti&  further  aver  that  Anumda  M.  was  about 
six  years  old  when  her  mother  took  her  to  California, 
where  her  mother  soon  after  died  }  that  said  Amanda  con- 
tinned  to  reside  in  California  until  a  few  months  previous 
to  the  bringing  of  this  action,  when  i^  came  to  Iowa  to 
reside ;  that  she  had  no  k|iowledge  whatever  of  the  mat- 
ters alleged  in  the  petition,  before  retumfing  to  Iowa ;  that 
the  frauds  alleged  were  only  discovered  within  six  months 
previous  to  bringing  suit. 

To  this  petition  the  defendants  demurred,-  the  demurrer 
sustained,  and  pl^yrn tiffs  appeal 

Cloud  dk  Brocmhdll  for  the  appellants 

Jamee  8.  Swrley  for  the  appellees. 

Miller,  J. —  L  Numerous  grounds  were  stated  in  de- 
fendants^ demurrer.  Only  those,  however,  presented  in 
argument  will  be  coiisidered. 

The  appellees  insist  that  the  averments  of  fraud  in  the 
petition  are  insufScient ;  that  the  statemeait  of  fisicts  must 

1.  PLtADxiro:  ^  ^^  ^^  ^®  court  will  be  enabled  to  de- 
''^^  termine  why  the  sales  are  fraudulent      The 

petition  distinctly  avers  that  a  large  ^nount  of  assets 
belonging  to  the  estate  of  the  testator  came  into  the 
hands  of  defendant  Toole,  executor;  that  the  same  has 
not  been  by  him  in  any  manner  accounted  for;  that, 
for  the  purpose  of  cheating  and  defrauding  the  estate 
and  the  plaintiff,  and  for  the  purpose  of  placing  the 
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title  to  the  real  estate  beyond  the  reach  of  plaintiff  and 
other  heirs,  the  defendant  falsely  and  fraudulently  con- 
cealed  the  fact  that  he  thus  held  this  large  amount  of  per- 
sonal assets,  and  made  false  and  fraudulent  returns  to  the 
county  court,  from  time  to  time,  and  thereby  fraudulently 
procured  orders  for  the  sale  of  the  real  property ;  and  other 
similar  averments  of  fruud  are  made. 

All  these  averments  which,  in  our  opinion,  show  a  series 
of  transactions  steeped  in  the  deepest  fraud,  are  confessed 
by  the  demurrer,  and  are  sufficient.  In  charging  fornd, 
it  is  not  necessary  or  proper  for  the  pleader  to  set  out  all 
the  mimUe  facts  tending  to  establish  it.  The  ultimate 
facts  and  not  the  evidence  should  be  pleaded.  Si/ngletan 
V.  SooU^  11  Iowa,  589 ;  Rev.,  §  2945.  K  the  statement  of 
facts  is  not  sufficiently  specific,  it  may  be  assailed  by  mo- 
tion, but  is  not  demurrable  for  this  defect.    Bev.,  §  2948. 

n.  The  demurrer  also  raises  the  question  of  the  juris- 
diction of  the  district  court  to  grant  the  relief  prayed,  and 
8.  JxTRou>io-    it  is  insisted  in  arfiniment,  that  that  court  imder 

tick;  direct    ,,       ,        .  ,    ,        i        i   .      .«•     i  •   , 

attack  of  ju-  the  showiug  made  by  the  plaintiffs,  has  no  n^t 
oeedings.  to  revicw  and  set  aside  the  rulings  of  the  pro- 
bate court,  and  in  suppoirt  of  this  position  we  are  dted  to 
the  case  of  Pv/r%ley  v.  Hayea^  22  Iowa,  33,  and  caaea 
there  cited.  In  that  case  it  was  held  that,  ^'  if  the  juris- 
diction of  inferior  tribunals  has  once  attached,  every  in- 
tendment will  be  made  in  favor  of  the  validity  of  vSl  its 
subsequent  proceedings,  and  mere  irregtUariiies  and  defecU 
will  not  avail  in  a  collateral  proceeding.''  In  &e  case 
before  us,  however,  the'  proceedings  of  the  county  court 
are  dwecdy  attacked,  not  for  mere  irregularities  or  defects, 
but  for  fraud,  for  which  even  the  judgments  of  superior 
courts  may  be  attacked  and  set  aside  in  a  direct  proceeding. 
See  IhmUyp  v.  Cody^  and  WhetaUme  v.  WheUtoney  antej 
and  cases  cited. 

The  relief  sought  in  this  case  can  only  be  granted  in  a 
court  of  equity,  and  the  district  court  has  exclusive  juris- 
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diction  of  equity  causes^  properly  so  called,  in  original  pro- 
ceedings. 

The  demurrer  on  this  ground  was  improperly  sustained. 
See  §  4,  art.  6,  New  Const. ;  Rev.  of  1860,  §  2663 ; 
Sterrett  v.  Hobmsoiiy  17  Iowa,  61 ;  Sichardaan  v.  Bar- 
rickj  16  id.  407,  and  cases  cited. 

III.  The  remaining  question  presented  is  that  of  the 
statute  of  limitations.  Appellee  relies  on  section  2888  ot 
8.  btatutb  or  *^®  Revision  of  1860,  and  on  Campbell  v. 
iSShi1rtSS2«'  ^^^y  20  Iowa,  382.  The  statute  referred  to 
■ale.:  fraud,  ig  as  followst  "  Scctiou  2388.  No  actiou  for 
the  recovery  of  any  real  estate  sold  by  an  executor  can  be 
sustained  by  any  person  claiming  under  the  deceased,  un- 
less brought  within  five  years  next  after  sale."  In  our 
opinion  the  case  does  not  come  within  this  section,  but  is 
to  be  governed,  in  respect  to  the  time  within  which  the 
plaintiff  may  sue,  by  the  third  subdivision  of  section  2740 
of  the  Revision,  which  is  as  follows :  "  Section  2740.  The 
following  actions  may  be  brought  within  the  times  herein 
limited  respectively  after  their  causes  accrue,  and  not  after- 
ward, etc. 

8.  Those  founded  on  unwritten  contracts,  those  brought 
for  injuries  to  property,  or  for  reUef  on  the  ground  of 
frcmd  in  oases  heretofore  soleiy  cognizcMe  in  a  court  of 
eJumcerify  and  all  other  actions  not  otherwise  provided  for 
in  this  respect,  within  five  years."  The  plaintiff  seeks 
relief  from  certain  orders  and  proceedings  of  the  probate 
court  procured  by  the  defendant  by  fraud,  and  for  relief 
from  the  alleged  fraudulent  acts  and  doings  of  the  defend- 
ant under  such  orders  and  proceedings.  This  cause  of 
action  was  heretofore  and  still  is  solely  cognizable  in  a 
court  of  chancery.  The  statute  therefore  commences  to 
run  from  the  time  of  the  discovery  of  the  fraud.  It  has 
been  held  by  this  court  that  when  the  legal  title  to  real 
property  has  been  obtained  by  fi^ud,  an  action  to  recover, 
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by  the  actual  or  equitable  owner,  may  be  oommenoed  at 
any  time  within  five  years  after  the  discovery  of  the  finud. 
McZenan  v.  SuUvvcmy  18  lowa^  521.  In  that  ease,  which 
waa  a  suit  in  equity  for  the  recovery  of  the  knd,  it  waa 
objected  that  the  plaintiff's  right  to  recover  was  barred  by 
the  statute  of  limitations,  the  action  not  having  been 
brought  within  ten  years  next  aft^  the  cause  of  action 
arose,  but  it  was  held  that,  the  action  bring  brought  by 
the  equitable  owner  against  the  holdw  of  the  l^al  title 
who  obtained  it  by  fraud,  the  plaintiff  had  five  years  firom 
the  discovery  of  tiie  fiimd  in  whi(&  to  sue.  The  case  of 
Ca/nvpbM  v.  Lorigy  20  Iowa,  382,  cited  by  appdlee's  coun- 
sel, is  not  in  oonfiict  with  MoZenan  v,  Stdliwmy  and  haa 
no  bearing  whatever  upon  the  question  under  considera- 
tion. In  that  case  no  allegations  <^  fraud  were  made. 
The  action  was  for  the  recovery  erf  real  propwty  of  which 
the  plaintiff  claimed  to  be  the  owner  a«  heir  of  George 
W.  Fitch,  who,  it  was  allied,  purchased  the  same  at 
sheriff's  sale.  The  plaintiff  was  a  minor  when  her  fiither 
died.  The  acticm  was  brought  more  than  one  year  after 
she  attained  her  majority,  and  it  was  held  that  Uie  exten- 
sion of  time,  as  to  minors,  under  section  2747  of  the 
Revision,  in  cases  in  which  the  cause  of  action  shall  have 
accrued  more  than  ten  years  b^ore  majority,  exjnree  with 
the  first  year  of  majority ;  and  that  tffnoranoe  of  a  right 
does  not  prevent  tiie  operation  of  the  statute  of  limita^ 
tions. 

In  the  case  before  us  the  allegations  of  the  petition  show 
that  plaintiff  is  the  equitable  owner  of  the  pn^perty  in 
dispute ;  that  she  has  been  deprived  of  the  l^al  title  by 
the  frav4  of  defendant  Toole;  that  hia  gnmteea  had 
knowledge  of  the  firaud,  and  that  9uoh  fraud  came  to  hor 
knowledge  within  five  years  prior  to  the  commenoemfflit 
of  the  action.  Her  right  to  prosecute  the  suit  is,  tii^^efor^ 
not  barred,  and  the  demurrer  should  have  been  overruled. 

Beversed. 
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The  State  v.  Cook. 

^Bastazdy  prooeedii^gg;  JUBiSDicnoir.  The  district  court  has  not  origi- 
nal jtirisdiction  in  bastardy  proceedings.  The  jurisdiction  belongs 
to  the  drcnit  court. 

Appeal  from  Iwm,  DiBtrict  CowrU 

WeDKESDAY,  JtJKB  14» 

A  PBOOBEDmo  wd8  Infltituted  in  the  difitrict  court,  charg 
ing  drfendant  with  being  the  father  of  an  illegitimate  child^ 
«nd>  (HI  motion  of  d^nidant,  was  dismissed  on  the  ground 
of  want  of  jurisdiction.    The  State  appeals. 

R.  (yCovmoTj  Attorney-General,  Wm.  G.  Thompson^ 
district  attorney,  for  the  State. 

MoHm  <k  Mwtphy  for  the  appellee. 

Bbok,  J.  • —  This  proceeding  was  instituted  under  the 
provisions  of  chapter  68  of  the  Bevision.  We  are  to 
determine  whether,  imder  the  different  changes  of  the  law^ 
the  district  court  has  acquired  jurisdiction  of  this  class  of 
cases.  Under  the  Bevision,  Ae  county  court  had  jurisdie^ 
tion  in  proceedings  for  bastardy,  witii  an  appeal  to  th^ 
district  court. 

By  the  act  creating  the  circuit  courts  (Acts  12th  OenL 
Ass.  di.  86),  they  are  clothed  with  jurisdiction  of  all  actions 
and  proceedings  which  the  county  judges  or  county  courts 
were  theretofore  authorized  to  determine.  It  is  not  dis^ 
puted  that,  prior  to  the  act  of  April  15, 1870  (chap.  153) 
Acts  13th  GenL  Ass.),  the  circuit  courts  had  jurisdiction 
in  bastardy  cases. 

Does  this  act  bestow  original  jurisdiction  in  &ese  cases 
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upon  the  district  courts  and  take  it  away  from  the  drcoit 
courts! 

Section  2  of  the  act  in  question,  under  which  it  is  claimed 
the  district  court  acquires  jurisdiction,  is  in  these  words : 
^'  Said  courts  (circuit  courts)  shall  have  exclusive  jurisdic- 
tion in  all  appeals  and  writs  of  error,  from  inferior  tribunals, 
in  civil  cases ;  but  the  district  court  shall  have  exclusive  jurift- 
dictioii  in  appeals  from  inferior  tribunals  in  criminal  cases: 
Provided^  that,  for  the  purposes  of  this  section,  all  actions 
arising  under  the  provisions  of  chapters  58  and  184  of 
the  Revision  of  1860  shall  be  deemed  criminal. 

The  language  of  this  section,  in  express  terms,  limits  its 
effect  to  appeals.  It  does  not  r^ulate  the  original  juris- 
diction of  the  respective  courts,  and  it  cannot,  therefore, 
•  be  claimed  that  their  original  jurisdiction  is  either  enkiged 
or  restricted  by  it 

The  counsel  for  the  State  support  their  views  by 
reference  to  the  language  of  the  proviso  contained  in  the 
section  under  consideration.  Its  language  is,  ^^  that  for  the 
purposes  of  this  section  all  actions  arising  xmder  chapters 
58  and  134  of  the  Bevision  of  1860  shall  be  deemed  crimi- 
nal." What  are  the  purposes  of  this  section!  As  we 
have  just  seen  they  are  to  regulate  the  jurisdiction  of  the 
respective  courts  in  cases  appealed  from  inferior  tribunals. 
The  regulation  of  original  jurisdiction  is  not  within  its 
purposes.  Therefore,  neither  the  whole  section  nor  the 
proviso  at  all  changes  the  jurisdiction  of  the  courts,  in  origi- 
nal proceedings.  It  is  well  remarked  in  the  opinion  of 
the  district  judge  who  rendered  the  decision  appealed  fit>m 
in  this  case,  that  ^^  to  hold  that  the  proviso  gives  original 
jurisdiction  to  the  district  court  makes  the  proviso  broader 
than  the  section  itself."  The  legislature  cannot  be  charged 
with  such  unusual  use  of  language. 

We  are  of  the  opinion  that  the  circuit  courts  are  not  de- 
prived of  jurisdiction  in  bastardy  cases  by  the  act  under  con- 
sideration. The  question  whether  an  appeal  lies  from  those 
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courts  in  this  class  of  cases  to  the  district  courts  is  not  now 
before  u%  and  need  not  be  considered  and  determined. 

Affirmed. 


HoBABT  y.  Ballabd. 

Partnanhq):  dibsolittiok:  APPonrrMENT  of  rbcbtteb  To  entitle 
one  claiming  to  be  a  partner  to  the  appointment  of  a  receiver  to 
wind  np  the  afiairs  of  the  concern,  it  mast  appear  that  there  was  a 
completed  partnership,  at  least  so  far  as  to  entitle  him  to  a  partici- 
pation in  the  profits.  An  agreement  of  partnership  which  has  not 
been  executed  to  this  extent  is  not  sufficient. 

Appeal  from  Johnson  District  Cowrt. 
Wednesday,  Juke  14.    . 

Plaintifp  alleges  that  he  formed  a  partnership  with 
defendant  in  the  publication,  at  Iowa  City,  of  the  Daily 
and  Weekly  Tribune,  and  that  defendant  has  excluded  him 
from  a  participation  in  the  business  of  the  partnership. 
He  prays  a  dissolution  of  the  partnership,  the  appoint- 
ment of  a  receiver,  and  the  issuance  of  an  injunction,  re- 
straining a  sale  or  incumbrance  of  the  partnership  property. 

Upon  the  hearing,  a  receiver  was  appointed  and  an 
injunction  granted  as  prayed.  The  defendant  appeals. 
The  necessary  facts  are  stated  in  the  opinion. 

KirhjDood  dk  JFtnchj  Cornell  Bros,  and  (Jlark  <&  Rod- 
dock  for  the  appellant. 

• 

OaaUm  dk  WiUiams  and  JFadraUy  Bool  <&  Jackson  for 
the  appellee. 

Day,  Oh.  J. — Upon  the  trial,  from  the  evidence  presented 
the  court  found  certain  fiEU^ts,  which  are  fully  sustained  by 
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the  evidence,  and  are  made  the  basis  of  this  opinion.  These 
facts  are  as  follows : 

1st  "  On  the  8th  day  of  August,  1870,  the  plaintiff  and 
defendant  entered  into  a  contract  by  which  the  plaintifi 
agreed  to  purchase  of  the  defendant  the  one-half  of  the 
printing  establishment  in  question  for  the  sum  of  $2,000 — 
$1,500  in  cash,  and  the  balance  by  note,  executed  by  the 
wife  of  plaintiff  herein." 

2d.  ^^  The  purchase  was  to  be  in  the  name  of  [daintift's 
wife.  This  was  afterward  abandoned,  and  it  was  agreed 
that  plaintiff  was  to  be  nominal  as  well  as  real  purchaser 
and  partner,  and  that  a  less  sum  than  $1,500  should  be 
paid  in  cadi  and  a  credit  to  Jan.  1, 1871,  given  for  the 
residue." 

3d.  ^^  The  plaintiff  paid  to  the  defendant  on  this  con- 
tract, as  modified,  the  sum  of  $1,295." 

4:th.  ^'  It  was  contemplated  by  the  parties,  in  the  first 
instance,  that  the  contract  should  be  fully  performed  by 
payment  of  the  money,  and  the  giving  of  the  note  within 
a  diort  time.  But  it  does  not  seem,  from  all  the  testimony, 
as  weUas  the  acts  of  the  parties,  that  plaintiff  waste  share 
in  the  profits,  or  to  be  an  acting  partner,  xmtil  that  money 
should  be  paid  and  the  note  given,  or  until  final  payment, 
as  the  contract  was  modified.  However,  the  testimony 
has  not  particularly  to  this  point  been  directed ;  and,  as  it 
may  be  a  question  on  the  final  hearing,  I  do  not  here 
determine  it," 

6th.  "  The  defendant,  before  the  1st  day  of  Januaiy,  1871, 
and  b^ore  the  filing  of  this  petition,  refused  to  permit 
plaintiff  to  continue  in  the  office  as  an  assistant  editor." 

6ih.  "  On  the  31st  day  of  December,  1870,  the  defend- 
ant offered  in  writing  to  repay  plaintiff  tiie  $1,295,  which 
the  plaintiff  agreed  to  receive,  but  it  was  not  paid." 

From  the  fiksts  foxmd  we  are  of  opinion  that  the  receiver 
should  not  have  been  appointed.  To  entitle  the  plaintiff 
to  the  appointment  of  a  receiver,  it  must  appear  that  tbtfd 
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was  a  partnership  completed^  so  far  as  to  entitle  him  to  a 
participation  in  the  profits.  It  is  this  right  to  a  participa- 
tion in  the  profits,  and  the  danger  that  one  partner  might 
not,  during  the  pendency  of  an  action  for  dissolution,  hon- 
estly and  fairly  account  to  his  copartner  for  the  same, 
which  constitutes  the  principal  reason  for  the  appointment 
of  a  receiver. 

Upon  the  plaintiff  is  the  burden  of  establishing  the  exist- 
ence of  a  partnership  at  the  time  the  application  was  made 
for  the  appointment  of  a  receiver. 

This  he  has  failed  to  do.  The  court  below  found,  as  a 
&ct,  that  '^  it  does  not  seem  from  all  the  testimony ^  as  well 
as  the  acts  of  the  parties^  that  plomMff  was  to  share  in 
the  profits^  or  to  he  an  aetmg  partner  tmtU  the  money 
shotdd  he  paid  amd  the  note  gioen^  or  tmtU  jmcH  pay- 
menty  as  the  contract  was  modified^  Having  failed,  then, 
to  show  an  existing  partnership,  or  a  present  right  to  par- 
ticipation in  the  profits,  his  application  for  the  appoint- 
ment of  a  receiver  should  have  been  denied. 

As  the  plaintiff  has  paid  a  large  sum  of  money  upon  the 
purchase,  part,  of  the  press  and  other  material  of  the 
establishment,  and  is  thus  equitably  entitled  to  have  his 
daim  satisfied  out  of  said  property,  the  injunction  re- 
straining the  sale  or  incumbrance  of  the  same  should  be 
continued  until  his  demand  is  discharged. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 

this  opinion. 

Reversed. 
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Mnj«KB  y.  Wasr  et  al. 

"iT  624     Ooorejaooes  KOttcs :  bxcobdino  act.    The  rights  or  title  conferred 
^^      ^        hj  a  convejance  are,  aa  to  subflequent  purchasers  without  notice,  to 

be  determined  bj  the  instroment  itself  as  recorded,  and  not  bj 

facts  inpaii  or  other  instroments  not  recorded. 

Aj^ipeal  from  Black  Hemic  DUbrict  Cowrt. 

Thubsday,  June  15. 

AcnoN  in  equity  to  quiet  title,  etc  Both  parties  ap- 
peal   7he  fjEUSts  are  stated  in  the  opinion. 

BoieSy  AUen  dk  Couch  for  the  plaintiff 

E.  K.  Ware  for  himself  and  wife,  defendants. 

0.  O.  MiUer  for  defendant  Jenkins. 

Cole,  J. —  On  the  7th  day  of  November,  1857,  Francis 
M.  Virden  owned  the  land  in  controversy,  and  on  that  day 
borrowed  of  Lather  Buck  $100,  and  to  secure  its  payment, 
four  months  after  date,  conveyed  said  land  to  Buck  by  ab- 
solute jdeed,  and  took  from  him  a  bond  to  reconvey  it  upon 
the  payment  of  the  note.  The  deed  was  at  once  recorded, 
but  the  bond  never  was.  On  December  19,  1857,  Virden 
sold  and  conveyed  in  fee  said  land  to  John  P.  Tittsworth ; 
the  deed  was  duly  recorded  the  same  day.  March  11, 1858, 
B^ck  extended  the  time  for  payment  of  the  borrowed 
money  till  August  5, 1858 ;  and  the  old  note  and  bond 
were  destroyed,  and  new  ones  to  correspond  with  the  ex- 
tension were  executed.  In  1859  or  I860,  Buck  conveyed 
the  land  to  Cynthia  B.  Landon  in  payment  of  a  debt  he 
owed  her;  she  having  no  actual  notice  of  the  deed  to 
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Tittsworth  or  of  the  bond  to  Virden.  In  1867,  Virden 
&  Ware  had  negotiations  abont  redeeming  the  land  from 
Buck ;  and  in  the  fedl  of  that  year.  Ware,  having  possession 
of  the  bond  as  one  of  the  attorneys  of  Virden,  brought 
suit  on  it  against  Buck  to  compel  a  reconveyance.  Soon 
after  this  suit  was  brought,  Buck,  in  order  to  settle  it, 
procured  a  conveyance  from  Mrs.  Langdon  to  Ware,  and 
deposited  it  with  his  attorney,  to  be  delivered  upon  pay- 
ment of  Yirden's  note  and  die  taxes  Buck  had  paid,  and 
the  surrender  of  the  bond.  Ware  paid  the  money,  deliv- 
ered the  bond,  and  took  the  deed.  May  18, 1868,  having  at 
the  time  full  knowledge  of  all  the  &ctA  connected  with  this 
controversy.  On  the  day  last  named  Ware  sold  the 
property  in  controversy  to  the  defendant  Jenkins  for  $875, 
and  took  his  notes  therefor,  payable  respectively  October 
1,  1869, 1870  and  1871,'  and  gave  him  a  title  bond  to  con- 
vey on  payment  of  notes.  Jenkins  entered  into  possession 
on  the  day  of  his  purchase  and  commenced  to  improve  the 
same,  they  having  before  been  vacant  and  unimproved ;  he 
had  no  knowledge  of  the  &cts,  except  such  constructive 
notice  as  the  record  of  the  deeds  afforded.  May  30, 1868, 
Tittsworth  sold  and  conveyed  to  plaintiff  who  had  knowl- 
edge of  all  thefiEU^ts.  This  suit  was  brought  September  1, 
1868. 

The  statute  of  limitations  will  not  bar  this  action.  If  it 
was  an  action  by  Buck  as  mortgagee  to  foreclose  his  mort- 
gage, and  Virden,  the  mortgagor,  had  pleaded  the  statute 
of  limitations  (Bev.,  §  2740),  then  the  case  would  have 
been  like  Newnvom  v.  De  Lorimer^  19  Iowa,  244.  Or,  if 
Ware,  as  assignee  of  the  bond  for  title,  was  seeking  to 
enforce  a  specific  performance  of  it,  then  the  statute  might 
apply.  But  the  mortgage  has  been  paid  off  and  the  bond 
for  title  has  been  surrendered,  and  this  is  a  controversy, 
substantially  as  to  the  ownership,  between  Ae  grantee  of 
the  mortgagor  and  the  grantee  of  the  mortgagee,  neither 
having  been  in  the  actual  possession  until  a  short  time 
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before  the  commencement  of  this  stdt.  If  this  controT^:B7 
were  between  Mrs.  Langdon,  who  waa  the  porchafier  in  good 
faith,  and  for  value,  from  Buck,  and  having  no  knowledge 
that  his  title,  which  was  absolute  on  its  fSfice,  was  but  a 
mortgage,  on  the  one  hand,  and  Tittsworth,  the  subsequent 
grantee  of  the  same,  on  the  other  hand,  we  should  have 
but  little  difficulty  in  holding  Mrs.  Langdon's  title  to  be 
the  best ;  and  this,  although  our  statute  says  that  the  reecnxl, 
etc.,  ^^  shall  furnish  constructive  notice  to'all  tiio  world  of 
the  rights  of  the  gr^tee  conferred  by  such,  mstrument." 
Bev.,  §  2223.  For  the  rights  conferred  by  the  instru- 
ment are,  as  to  subsequent  purchasers  without  notice,  to  be 
determined  by  the  instrument  itself  as  recorded,  indexed, 
etc.,  and  not  by  &cts  in  pais  or  other  instruments  not 
recorded.  Any  other  construction  would  practically  nullify 
our  registry  statute. 

But  Ware  is  not  the  holder  of  Mrs*  Langdon's  title  by 
purchase  from  her.    He  secured  his  title  by  arrangement 

don  a  reconveyance  of  the  land  from  her  to  Ware  for  the 
purpose  of  avoiding  a  controversy  about  the  title ;  and,  in 
view  of  the  £Ek;ts,  Ware  stands  in  precisely  the  ritnation 
he  would  stand  if  Mrs.  Langdon  had  reconveyed  to  Buck, 
and  Buck  to  Ware,  who  had  full  knowledge  of  all  the 
facts,  and  in  such  case,  of  course,  Ware  woidd  only  hare 
the  title  of  Buck  as  mortgagee.  But  Ware,  having  paid 
off  the  mortgage  with  his  own  money,  is  entided  to  be 
subrogated  to  all  the  rights  which  Buck  had  as  mortgagee. 
It  further  appears  that  Jenkins  was  a  purchaser  from 
Ware,  without  knowledge  of  the  defect  in  his  title ;  bat 
he  has  not  paid  any  of  the  purdiase-money,  although  he 
has  made  valuable  improvements.  It  also  appears  that  the 
plaintiff  Miller  was  a  purchaser  with  full  knowledge  of  all 
the  facts.  Under  these  circumstances  Jenkins'  equities  are 
superior  to  Miller's  and  he  is  entitled  to  have  his  purchase 
affirmed.    The  result  is,  that  Jenkins  must  pay  the  pur- 
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chase  price  according  to  his  contract.  So  much  thereof  as 
JB  necessary  shall  first  be  apfdied  in  payment  to  Ware  as 
of  the  Buck  mortgage,  interest  and  taxes,  and  the  balance 
to  Miller^  both  Ware  and  Miller  being  required  to  execute 
conv^ances  to  Jenkins  at  the  time  they  reBpeedvelf  receive 
the  money.  In  case  Jenkins  does  not  pay,  at  his  costs  the 
property  will  be  sold  on  special  execution,  as  upon  fore- 
closure, and  the  money  paid  over  as  above.  Miller  and 
Ware  win  each  pay  one-half  the  costs  of  the  district  court ; 
Miller  will  pay  the  costs  of  this  appeaL 

Beversed. 


The  State,  pob  the  use,  etc.,  v.  Folet. 

MimiQ^  oofpontum :  btrbv  BAmwAT :  pbbcbdbkcb  of  cabs  oveb 
OTHER  vsmOLBS.  Wheie  a  dty  ordinance  gives  the  street  car» 
of  the  dtj  a  precedence  over  other  vehicles,  and  provides  that,  if 
anj  person  "  shaU  unnecessarily  obstruct  or  impede  the  running  of 
the  cars/'  he  shall  be  liable  to  a  fine  for  such  offense,  it  is  the  duty 
of  a  teamster 'who  has  obstructed  the  track  hy  backing  his  team  across 
the  same,  for  the  purpose  of  unloading  some  goods,  to  remove  at  once 
on  the  approach  of  the  cars,  and  a  delay  on  his  part,  even  for  a  short 
time,  for  the  purpose  of  removing  a  box  which  is  the  last  of  his  load, 
thereby  causing  a  stopping  of  the  cars  during  such  delay,  is  an  un- 
necessary obstruction  within  the  meaning  of  the  ordinance,  and  wiU 
xender  him  liable  to  its  penalty. 

Appeal  from  DiUmque  District  Cowrt. 

Thursday,  June  16. 

Ok  the  16th  day  of  June,  1870,  the  defendant  wa& 
arrested  upon  a  warrant  issued  by  a  justice  of  the  peace, 
chfurging  him  with  obstructing  a  street  railway  in  the  city 
of  Dubuque>  in  violation  of  a  city  ordinance.  Defendant 
pleaded  not  guilty.    Upon  a  trial  before  the  justice,  he 
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was  found  guilty  and  lined,  from  which  judgment  he  ap- 
pealed to  the  district  court,  where  he  was  again  tried,  found 
guilty  and  fined,  from  which  he  appeals  to  this  court 

ShiraSy  Van  Duzee  dk  Henderson  for  the  appellant. 

E.  MoOheny  and  Piatt  SmUh  for  the  appellee. 

MiLLEB,  J.  —  The  evidence  shows  that  the  defendant 
was  a  teamster  in  the  city  of  Dubuque ;  that  he  had  backed 
up  his  team  in  the  public  street  for  the  purpose  of  unload- 
ing the  same;  that  in  the  street,  on  which  defendant's 
wagon  was  thus  backed  up,  is  constructed  and  operated  a 
street  railway*;  that  at  the  point  where  said  wagon  was 
thus  situated,  the  track  of  the  railway  came  so  close  to  the 
sidewalk  that  the  wagon  could  not  be  backed  in  without 
extending  across  the  track.  Kor  was  defendant's  wagon  so 
constructed  that  the  team  could  be  moved  around  to  one 
side  so  as  to  allow  the  cars  to  pass ;  that  the  only  way  was 
to  pull  the  wagon  entirely  out,  let  the  car  pass,  and  then 
back  in  again ;  that  while  defendant's  wagon  was  being 
unloaded;  and  all  of  the  load  except  one  box  removed  frt)m 
the  wagon,  a  car  came  along ;  that  the  truck  had  been 
taken  into  the  wagon  to  remove  this  last  box,  and  that  it 
could  have  been  removed  in  from  one  to  two  minutes  and 
the  wagon  removed ;  that  a  police  officer  came  up  and  took 
hold  of  the  defendant's  horses,  and  defendant  told  him  to 
let  them  alone,  that  he  would  move  out  of  the  way  as  soon 
as  he  got  the  box  out  Whereupon  the  officer  arrested 
him. 

The  section  of  the  city  ordinance  under  which  the  arrest 
was  made  is  as  follows : 

*^  Sbo.  8.  The  tracks  of  such  roads  as  may  be  con- 
structed shall  be  put  down  in  such  a  manner  as  to  obstruct 
the  streets  as  little  as  may  be.  And  the  cars  of  said  com- 
pany  (the    company  building  and  operating  the  street 
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^fi^way)  ^I^iall  take  prooedence  over  other  yehidee,  pereonjB, 
o;r  things ;  and  if  any  peraon  sh^U  nnueceasarilj  obstruct 
x>r  impede  the  running  of  cm  on  such  tr^k,  he  shall  b^e 
fi^ed  fiye  dollars  for  each  offense  bj  any  court  or  justice  of 
the  peace  hi^ving  jurisdiction  in  the  case."  There  is  no 
controversy  about  iJie  fiu^ts  of  the  case.  The  questions  pre- 
fienjted  for  decision  ^rise  upon  the  giving  ftnd  refusal  of 
instructiona.  The  court,  at  the  ^request  of  the  prosecution, 
gave  the  following  in^troctions  to  the  jury : 

"  By  the  charter  granted  by  the  city  of  Dubuque  to  thje 
street  railway  company,  the  cars  of  the  company  take  pre- 
cedence over  all  other  vehicles  on  th^  f  tjreet  ,on  which  thp 
track  is  laid ;  and  it  is  made  an  offense  fco:  any  person 
unnecessarily  to  obstruct  pr  impede  the  running  of  cars  on 
.^ch  track.  Therefore,  if  you  find  from  the  evidence  that 
the  defendant  placed  his  team  across  the  track  of  said  rail- 
road, and  permitted  it  to  remain  there  and  prevent  the 
passage  of  the  cars  on  said  tradk  for  a  longer  time  afte^ 
notice  to  remove  it  than  was  re^nably  required  by  him 
to  remove  it,  then  the  defendant  is  guilty." 

^^  K  you  find  from  the  evidence  that  the  defendant  placed 
his  team  across  the  trfu^k  of  said  raikofid  and  permitted  it 
to  rema^l  tiiere^  and  prevent  t^e  cars  from  passing  on  the 
track ;  and  refused,  after  notice,  to  remove  his  teajppi  ujitU 
he  had  unloaded  his  wagqjn,  he  is  guilty." 

No  q^uestion  is  made  upon  the  v^idity  and  scope  of  the 
city  ordi^nce.  It  is  not  cUimed  that^  in  giving  prece- 
dence to  the  oars  upon  the  street  railway  the  city  exceed- 
ed its  pix>per  powers,  nor  is  it  contended,  that  in  creatii^ 
and  defining  the  offense  of  obstructi^  the  cars,  there  wa^ 
any  undue  exerdse  of  power.  It  js  insisted,  however, 
tl^t  the  court,  in  the  instructions  jdven,  took  thCfCase  from 
the  j»i7,  leaving  nQthiBg  for  ihem  to  do  l>ut  to  return  » 
verdict  of  goilty. 

Under  the  oitj  ordinance,  quoted  from  above,  to 
ohstmot  or  impede  the  running  of  the  qa^  on  the  street 
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railway  is  made  an  offenfie,  unless  such  obstruction  or 
impediment  arises  from  some  necessity.  The  mere  oonr 
venience  of  a  teamster  or  other  person  cannot  amount  to 
such  a  necessity  as  will  justify  him  in  obstructing  or 
impeding  the  cars.  The  court  instructed  the  jury,  sub- 
stantially, that  the  defendant  was  entitled  to  a  reasonable 
time  to  remove  his  team  from  the  railroad  track,  and  that 
if  they  found  he  had  refused  to  do  so  within  such  reason- 
able time,  after  having  notice  to  remove  it,  he  was  guilty 
of  an  unnecessary  obstruction  of  the  cars.  In  other  words, 
that  if  the  defendant,  merely  to  suit  his  convenience  in 
completing  the  unloading  of  his  wagon,  obstructed  the 
running  of  the  cars,  such  an  obstruction  was  not  a  neces- 
sary one.  It  is  not  contended  by  appellant's  counsel  that 
the  obstruction  was  necessary.  It  is  only  urged  that  the 
time  necessary  to  complete  the  removal  of  the  last  box 
from  the  wagon  was  so  inconsiderable  that  it  was  unrea- 
sonable to  require  him  to  at  once  drive  his  wagon  out  of 
the  way  of  the  car,  and  back  in  again  after  it  had  passed ; 
that  the  ultimate  point  at  issue  is,  whether  the  defendant 
has  exercised  his  privileges  in  the  use  of  the  public 
street  in  a  reasonable  and  proper  manner,  and  of  this 
they  insist  the  jury  should  have  been  permitted  to  deter- 
mine in  view  of  all  the  circumstances. 

It  must  be  borne  in  mind,  however,  that  the  offense 
defined  by  the  ordinance  is  not  for  an  unreasonable  obstruc- 
tion of  the  street  cars,  but  an  urmeoessary  one.  The  only 
question  for  the  jury,  therefore,  was,  whether  defendant 
had  unnecessarily  obstructed  or  impeded  the  cars.  The 
court  instructed  them  that  a  refusal  by  defendant  to 
remove  his  wagon,  which  was  obstructing  the  track,  within 
a  reasonable  time  after  request,  was  an  unnecessary  obstruc- 
tion ;  and  we  see  no  error  in  such  instruction,  for  it  was 
conceded  that  there  was  no  impediment  to  prevent  defend- 
ant from  removing  his  wagon  from  the  track. 

The  case  of  The  Commonwealth  v.  Temjple^  14  Gray 
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(Mass.),  69,  is  in  all  essential  respects  like  the  one  under 
consideration,  and  the  reasoning  and  conclusion  of  the 
court  in  that  case  are  so  satisfactory  that  we  quote  at  some 
length  from  the  opinion.  Chief  Justice  Shaw  says :  "  Sev- 
eral things  are  here  to  be  observed.  The  cars  could  only 
pass  on  one  precise  line.  The  wagon  could  deviate  to  the 
right  or  to  the  left,  within  the  limits  of  the  traveled  part 
of  the  road.  The  public,  by  the  grant  of  the  franchise, 
had  granted  the  right  to  move  on  that  precise  line,  and 
given  passengers  the  right  to  be  carried  on  that  line  at  the 
usual  rate  of  speed  at  which  passengers  are  carried  by 
horses,  subject  only  to  occasional  neceasa/ry  impediments. 
The  cars  cannot  so  move,  and  the  passengers  cannot  be  so 
carried,  while  the  wagon  remains  on  the  track.  No  impedi- 
mJl  shown  to  prevent  the  wagon  from  tmiiing%ut. 
The  wagon  was,  therefore,  for  the  time  being,  an  imneces- 
sary  obstruction  of  the  public  travel." 

^^  It  is  said  above  that  it  was  usual  for -those  in  charge  of 
heavy  and  slow  teams  to  drive  them  with  one  wheel  on 
the  track,  and  that  they  could  be  drawn  much  more  easily 
in  that  place  than  in  any  other  part  of  the  street.  This  is 
no  justification.  Wliile  the  track  was  not  required  for  the 
cars,  perhaps  the  teamster  had  a  right  so  to  use  it.  But 
when  required  for  the  cars,  which  could  pass  in  no  other 
mode,  he  had  no  legal  right  to  consult  his  own  convenience^ 
to  the  great  inconvenience,  the  actual  injury,  of  the  equal 
rights  of  another."  . 

"  If  it  be  said  that  the  obstruction  in  this  case  was  very 
slight,  that  the  cars  were  delayed  but  for  a  very  short  time, 
the  answer  is,  that  this  is  very  true,  and  the  injury  may  be 
trifling  in  itself;  but,  vindicated  and  justified,  as  it  is  in 
the  argument  on  the  ground  of  right,  it  tests  a  principle 
of  very  great  importance.  If  the  driver  of  a  heavily 
loaded  truck  or  wagon  may,  for  his  personal  convenience, 
use  one  rail  of  the  track,  willfully,  for  a  few  hundred  feet, 
others  may  use  the  other  rail  for  the  like  purpose,  and  for 
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any  distance  which  auitg  their  conyenience.  CSars  whidi^ 
at  the  ordinary  speed  of  horBee  in  carriages,  would  pass  a 
given  apace  in  <me  houry  may  be  three  or  four  in  aceom- 
pliflhing  it  PafliengeiB  whose  bnaineeB  requires  thaoa  to 
be  at  the  place  of  destination  at  a  fixed  time,  and  who 
expect,  and  have  a  right  to  expect,  that  it  will  be  reached 
in  that  time,  may  find  their  businese  greatly  deranged. 
Hen  who,  relymg  upon  the  establishment  of  hone  cars  f6r 
their  daily  passage,  have  fixed  their  domicile  in  one  place 
and  their  ordinaiy  place  of  business  in  another,  may  find 
their  plans  of  life  thns  defeated.  Indeed,  without  pnrso* 
ing  the  effect  ot  the  right  cont^ided  for  into  all  its  conse* 
qnences,  the  establishment  of  sach  a  principle  might 
essentially  impair  the  valae  of  veal  estate  in  many  situa- 
tions." 

As  in  that  case,  so  in  the  one  before  us,  if  it  be  conceded 
that  the  defendant  had  the  right  to  obstruct  the  cars  for  i 
mie  or  two  minutes,  for  the  oonvemence  of  completing  the 
unloading  of  his  wagon,  others  would  have  the  same  right 
for  the  same  or  similar  purposes;  and  if  f&r  one  or  two 
minutes,  why  not  for  fire  or  ten  ?  lliis  would  lead  to 
results  destmctiFe  of  the  rights  of  the  railroad  company 
and  the  trayeling  public.  The  wagon  <^  defendant  being 
npon  the  track,  it  was  his  duty  to  turn  or  remove  it,  with- 
out unnecessaiy  delay,  when  the  cars  required  the  use  of 
the  track.  It  was  his  duty  to  turn  out  or  drive  off  the 
ixBck  at  once,  there  being  no  impedim^it  to  hinder  him 
from  doing  SQ,and  he  had  no  right  to  consult  his  own  con- 
venience as  to  the  time  of  doing  it. 

&i  WiOard  T.  The  Mj^  Avenue  B.  Jl.  ^^^ 
814,  it  is  held,  that  ^  the  stroet  railroad  company  is  enti- 
tled to  the  unrestrided  use  of  its  rails  for  the  fSPOgroBB  of 
its  cars,  within  the  limit  of  speed  allowed  by  law,  and  the 
^ver  of  any  other  vdiide  being  wmecesearilf  on  the 
track,  is  bound  to  exercise  greater  care  &an  if  upon  the 
jcommon  pavement,  to  see  tiiat  the  approaching  <ar  is  not 
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impeded^  and  if,  through  negligence  or  willfcdness  in  this 
respect,  a  collision  ensues,  he  shonld  not  have  damages 
against  the  company,  even  though  the  servants  of  the  latter 
are  also  at  fanlt."  This  conclusion  is  based  upon  the  same 
principles  as  Cimvnumwealth  v.  TempUy  mpra.  See,  also, 
Ccnrn^omoeaUh  v.  Hioka^  7  Allen,  in  support  of  the  same 
doctrine. 

Under  the  city  ordinance  in  this  case  the  street  cars  are 
given  precedence  over  all  other  vehicles,  persons  or  things 
upon  the  railroad  track,  and  any  obstruction  or  impedi- 
ment to  the  free  and  unrestricted  use  of  the  track,  not  the 
result  of  necessity,  for  any  length  of  tim^  however  short, 
is  an  offense  under  the  ordinance. 

Affirmed. 


WOODWAID  V.  WaUJNG  €l  oL 

Will:  ooimrnoHs  Lnnrnre  thb  bstatb.  A  claiifle  im  a  will  was  in 
sabetantiall J  the  following  f onn :  "  I  give  and  bequeath  to  mj  eon, 
Elisha  J.,  mj  real  estate  (deecriblng  it)  daring  his  natural  life,  and 
after  his  decease  to  descend  to  his  heirs,  provided,  however,  that  the 
sidd  Elisha  J.  shaU  proyide  a  home  for  his  sister,  Oriel,  till  her  maiw 
riage,  and  then  to  give  her  an  outfit  equal  to  what  her  sisters  have  re- 
ceived at  their  marriage,  provided,  however,  that  if  the  said  EUsha  J . 
does  not  accept  of  the  provisions  of  this  wiU  within  eighteen  months 
from  the  date  hereof,  then  said  propert j  to  revert  to  his  sister.  Oriel." 
MM,  while  bj  the  terms  of  the  will  an  estate  was  devised  over  to 
the  daughter  upon  the  non-compliance  of  the  second  proviso  or  con- 
dition by  the  son,  that  the  first  condition  did  not  thus  operate  as  a 
limitation  upon  the  estate  devised  to  him  and  his  heirs,  and  there- 
fore that  a  breach  or  non-performance  of  such  condition  did  not  have 
the  effect  of  divesting  his  title  under  the  will,  but  merely  operated 
as  a  trust  or  charge  upon  the  estate  for  its  performance. 
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A:epealfT(m  Bremer  District  Cmrt. 
Thuesdat,  June  15. 

AcnoN  at  law  to  recover  the  possession  of  certain  lands. 
Both  plaintiff  and  defendants  claim  title  under  a  will  of 
Esther  Walling  in  the  following  words:  "I  give  and 
bequeath  to  my  son,  Elisha  Jennings  (describing  the  lands 
devised),  daring  his  natural  life,  and  after  his  decease  to 
revert  to  his  heirs,  provided,  however,  that  the  said  EUsha 
Jennings  shall  provide  a  home  for  his  sister,  Oriel  Zerna, 
till  her  marriage,  and  then  to  give  her  an  outfit  equal  to 
what  her  sisters  have  received  at  their  marriage,  provided, 
however,  that  if  the  said  Elisha  Jennings  does  not  accept 
of  the  provisions  of  this  will  within  eighteen  months  from 
the  date  of  this,  then  said  property  to  revert  to  his  sister, 
Oriel  Zema." 

"Second.  I  give  and, bequeath  to  my  daughter.  Oriel 
Zema,  all  my  personal  property  and  money  except  what  is 
needed  to  bear  the  expenses  of  the  said  Elisha  Jennings  to 
this  place,  which  shall  not  exceed  $100."  Plaintiff  is  the 
daughter  named  in  the  will,  and  defendant,  Elisha  J.  Wal- 
ling, is  the  son.  Yerdict  and  judgment  for  defendants ; 
plaintiff  appeals. 

Oeorge  Ordway  and  James  L.  Husted  for  the  appellant. 

Oray  dk  Dougherty  and  John  E,  BurJce  for  the  appellee. 

Beck,  J.  —  The  question  here  presented  for  our  deter- 
mination involves  the  construction  of  and  the  force  and 
effect  to  be  given  to  the  conditions  contained  in  the  will. 
It  was  specially  found  by  the  jury  that  defendant,  Elisha  J. 
WaUing,  took  possession  of  the  lands  under  the  will. 
This  &ct  is  not  controverted,  and  no  question  is  made  of 
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his  right  to  the  land  bo  far  as  the  last  condition  is  con- 
cerned. The  plaintiff's  counsel  contend  that,  by  a  &ilure 
to  perform  the  first  condition,  defendant's  title  to  the  land 
was  defeated,  and  thereby  became  vested  in  plaintiff.  In 
their  view,  the  language  of  the  will  is  such  that  plaintiff 
would  become  entitled  to  the  property,  not  only  upon 
defendant  failing  to  accept  under  the  will,  but  also  upon 
his  failure  to  perform  the  first  condition  prescribed.  This 
question  becomes  important  in  its  bearing  upon  the  ulti- 
mate decision  of  the  case,  as  it  will  serve  to  introduce  for 
consideration  and  application  another  doctrine  of  the  law, 
namely :  K  in  a  devise  a  condition  is  annexed  to  an  estate 
thereby  created,  upon  the  breach  or  non-performance  of 
which  the  estate  is  devised  over  to  another,  the  condition 
operates  as  a  limitation  upon  the  estate  of  the  first  devisee 
which,  upon  the  breach  or  performance  of  the  condition, 
determines,  without  entry  of  the  second  devisee,  who 
becomes  seized  and  has  an  immediate  right  to  the  estate. 
1  Greenleaf 's  Cruise,  tit.  16,  ch.  2,  §  30.  Applying 
this  doctrine  to  the  case,  plaintiff  insists  that,  by  the  terms 
of  the  will,  an  estate  is  devised  over  to  plaintiff  upon  the 
non-performance  of  the  first  condition  to  provide  a  home 
and  outfit  for  her,  as  well  as  upon  a  &ilure  to  comply  with 
the  second  condition — acceptance  under  the  will.  It 
wiU  be  necessaiy  for  ns  to  determine  Tvhether  the  deyise 
can  bear  such  a  construction. 

There  are  two  distinct  and  separate  conditions  embodied 
in  the  instrument ;  the  first  imposing  upon  defendant  the 
obligation  to  furnish  to  plaintiff  a  home  and  outfit ;  the 
second,  that  he  accept  the  provisions  of  the  will  in  eighteen 
months.  The  language  under  which  plaintiff  claims  a 
devise  over  to  her  in  case  of  non-performance  of  the  con- 
dition is  so  intimately  and  entirely  coupled  with  the  words 
of  the  last  condition,  that  it  would  be  a  great  violence  to 
the  rules  of  our  language  to  make  it  extend  to  the  first 
condition.    The  second  condition,  with  the  devise  over. 


536  SUPKEME  OOTJBT  OP  IOWA, 

• 

make  one  Bentenoe  fnll  and  complete.  We  know  of  no 
rale  of  eonstruction  or  principle  of  onr  langnage  which  will 
permit  ns  to  make  the  adjunct  of  this  sentence  which 
declares  the  devise  over  to  plaintiff,  qualify,  limit,  or  m 
any  manner  affect  the  preceding  sentence,  containing  the 
devise  to  defendant  and  the  first  condition.  The  devise 
over  to  plaintiff  is  only  on  condition  of  the  £ulure  of 
defendant  to  accept  under  the  will.  That  this  is  the  effect 
of  the  langnage  there  can  be  no  ground  on  which  to  build 
a  doubt ;  that  such  was  the  intention  of  the  devisor  cannot 
be  questioned,  for  the  latiguage  and  structure  of  the  will 
can  express  nothing  else. 

We  come  now  to  consider  the  first  condition.  Under 
the  rule  just  stated,  the  forfeiture  of  this  condition,  if  there 
irere  a  devise  over  dependent  thereon,  would  divest  de- 
fendant of  the  title.  But  as  we  have  seen  there  is  no 
devise  over  coupled  with  this  condition,  we  must  then 
inquire  whether  the  non-performance  of  the  condition 
produces  the  same  effect,  namely,  divests  defendants  of  the 
title  conffen*ed  by  the  will. 

When  there  is  no  limitation  over,  in  a  devise  upon  a 
condition,  raising  an  estate  in  another  upon  its  breach,  the 
condition  or  proviso  is  not  always  construed  as  a  limitation 
whereby  the  first  estate  devised  may  be  defeated.  Green- 
leafs  Omise,  tit.  16,  ch.  2,  §  34.  As  the  intention  of  the 
testator  must  be  followed,  the  estate  devised  upon  condi- 
tion will  be  defeated  or  upheld  after  the  condition  broken, 
as  such  intention  may  be  discovered  in  the  language  and 
construction  of  the  will.  It  appears  quite  plain  to  us,  that 
the  testator  in  the  will  before  us  did  not  intend  that  the 
estate  devised  to  the  defendant  should  terminate  upon  hh 
feilure  to  perform  the  condition  first  expressed.  The  lan- 
guage of  the  instrument  fiiils  to  convey  any  such  inten- 
tion. That  such  intention  existed  we  cannot  presume,  for 
the  law  does  not  favor  forfeitures,  and  will  not,  by  impli- 
cation or  construction,  creatie  them.    That  the  intention 
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did  not  etiflt  in  the  mind  of  the  testator  Appears  quite 
certain,  from  the  fact  that  the  question  was  before  her,  and 
contemplated  bj  her,  and  yet  no  such  intention  is  ex- 
pressed. The  question  of  forfeiture  of  the  estate  on 
account  of  the  non-perfotmance  of  the  condition  we  know 
was  contemplated  by  the  testator,  because  she  provided  for 
a  forfeiture  upon  the  failui^  of  the  devisee  to  perform 
another  condition  subsequently  expressed.  Here  are  two 
conditions  distinctly  and  separately  prescribed.  The  non^ 
performance  of  one,  it  is  declared,  diall  defeat  the  estate. 
But  it  is  not  so  expressed  as  to  the  other.  The  subject  of 
the  forfeiture  of  the  estate  upon  breach  of  conditions  be- 
ing in  the  mind  of  th«  devisor,  we  must  presume  that  it 
was  the  intention  of  the  devisor  that  forfeiture  should 
extend  only  to  the  case  wherein  it  10  prescribed.  Such 
would  be  the  construction  applied  to  all  written  instru- 
ments containing  like  expressions.  A  limitation,  too^ 
whereby  an  estate  may  be  determined,  must  be  clearly 
expressed  in  order  to  be  enforced  as  9uch.  2  Bedf.  on 
Wills,  668,  §  18.  It  certainly  ought  not  to  rest  upon  con- 
struction, which  will  do  violence  to  the  rules  of  our 
language,  and  is  not  in  accord  with  the  usual  manner 
«f  expressing  our  intentions. 

The  condition  under  consideration  being  for  the  benefit 
of  plaintiff,  without  any  expressed  intention  that  its  breach 
shall  work  a  forfeiture  of  the  estate,  should  be  regarded  as 
creating  a  trust  or  charge  upon  the  land  in  her  favor,  to  be 
enforced  as  other  trusts  and  charges,  and  not  as  a  limitation 
upon  the  estate  devised.  This  is  the  doctrine  announced 
in  many  cases  arismg  under  similai^  conditions.  An  ex- 
tended review  of  these  cases  is  not  called  for ;  a  simple 
citation  of  those  which  have  come  under  our  observation  is 
deemed  sufficient.  i^a»  v.  PA^^,  17  Wend.  398 ;  Woods 
Y.  Wood$,  1  Busbee  (N.  C),  290 ;  Taft  v.  Jft>f ^,  4  Mete. 
623  ;  Hannahs  Appeal^  31  Penn.  St.  53  ;  Luckett  v.  WkiUj 
10  Gill,  and  Johns.  480 }  Somds  V.  ChampUr^  1  Story, 

Vol.  XXXI.— 68 
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376;  Wa/rd  v.  Ward,  15  Pick.  511;  Shddan  v.  Pt^^yi?^ 
id.  5^ ;  Veasey  v.  Whitehousey  10  N.  H.  409 ;  Jennings 
V.  JenningSy  27  HI.  518. 

It  is  oar  opinion  that  the  first  condition  expressed  in 
the  will  does  not  operate  as  a  limitation  upon  the  estate 
therein  devised  to  defendant  and  his  heirs ;  and,  therefore, 
that  a  breach  or  non-performance  of  such  condition  does 
not  operate  to  divest  the  title  held  imder  the  will.  Other 
questions  presented  in  argument  by  counsel  need  not  be 
considered,  as  the  foregoing  ruling  is  decisive  of  the  case. 

\  Afltened. 


MiLLEB  V.  LakAWAT. 

Yqq^  .  CHANGE  OF :  ACT  OF  1870.  Where  a  party  who  in  a  citU  actioD 
makes  application  for  change  of  venue  under  section  18,  chapter  167, 
Acts  of  1870,  complies  with  the  requirements  of  said  section,  he  is,  as 
a  general  rule,  entitled,  aa  a  matter  of  right,  to  the  change ;  and  the 
action  of  the  court  below  in  refusing  it  in  such  case  will  be  reversed  on 
appeal  if  nothing  is  disclosed  by  the  record  to  j  ustify  its  action.  The 
discretion  confided  to  the  court  by  section  4727  et  $eq.  of  the  Revision, 
in  criminal  cases,  does  not  exist  in  applications  in  civil  cases  und^r 
said  act  of  1870. 

Appeal  from  Muscatine  Circuit  Court. 
Thubsdat,  June  15* 

AcnoN  of  replevin.  The  defendant  made  application 
for  a  change  of  venue,  accompanied  by  the  proper  afSdavit 
of  himself  and  three  disinterested  persons,  that  the  influence 
of  the  plaintiflf  was  so  great  over  the  inhabitants  of  Mus- 
catine  county  that  defendant  could  not  obtain  a  £ur  trial 
therein. 

The  application  was  overruled  and  the  cause  was  tried 
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by  a  jury,  which  returned  a  verdict  for  plaintiff.    The 
defendant  appeals. 

Richman  <&  Carshadden^  FaJi/rall^  BoaH  &  Jackson  for 
the  appellant. 

CUmd  (&  BrooTuhaU  for  the  appellee. 

Day,  Ch.  J. — The  provisions  with  regard  to  changes  of 
venue  in  criminal  and  in  civil  cases  differ  essentially.  It  is 
provided  that  "  in  all  criminal  cases  *  *  *  any  defendant 
therein  may  petition  the  court  for  a  change  of  venue  to 
another  county,"  and  that  "  the  court,  in  the  exercise  of  a 
sound  discretion,  must  decide  the  matter  of  the  petition, 
when  fully  advised,  according  to  the  very  right  of  it,^^ 
Bev.,  §§  4727,  4733. 

Section  13,  chapter  167  of  the  laws  of  the  Thirteenth 
General  Assembly,  which  is  a  substitute  for  section  2803 
of  the  Revision,  provides  that  a  change  of  venue  in  any 
civil  action  may  be  had  in  any  of  the  following  cases : 
*  *  *  When  either  party  files  an  affidavit,  verified  by 
himself  and  three  disinterested  persons,  not  related  to 
the  party  making  the  motion  nearer  than  in  the  fourth 
degree,  stating  that  *  *  *  *  the  adverse  party  or  his  attor- 
ney has  such  an  undue  influence  over  the  inhabitants  of 
the  county  that  he  cannot  obtain  a  fair  trial. 

It  has  been  frequently  held  that  the  granting  of  a  change 
of  venue  in  a  criminal  case  rests  in  the  sound  legal  discre- 
tion of  the  court  But  the  provisions  of  the  law  are  so 
dissimilar  in  the  two  classes  of  cases,  that  the  decisions 
made  in  criminal  actions  cannot  be  regarded  as  any  author- 
ity in  a  civil  cause.  And  as  the  statute  expressly  confers 
a  discretion  in  one  class,  and  remains  silent  with  reference 
to  it  in  the  other,  it  is  a  legitimate  inference  that  the  discre- 
tion exists  only  in  thalt  class  in  which  it  is  conferred.  The 
provision  that  a  cJumge  of  veime  may  he  had  when  a  party 
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eomplieB  with  oerUin  conditions^  Be^ns  to  imply  that  upon 
complying  with  the  conditions  he  has  a  ri^t  to  the  change. 
The  only  case  which  has  fallen  under  onr  notice  in  which 
the  right  to  a  change  of  venue  has  been  drawn  in  question 
in  a  ovoil  caeey  is  that  of  Gobi  y.  Tham^mny  10  lowa^  367. 
In  that  case  a  change  of  venue  was  granted,  and  the  party 
obtaining  the  change  objected  to  the  county  to  which  the 
cause  was  transferred.  Lows,  C.  J.,  announcing  the 
opinion  of  the  court,  said :  ^^  It  is  true  that  the  discretion 
of  the  court  in  such  applications  is  a  legal  discretianj  and 
will  ordinarily  be  exercised  when  the  application  is  r^u- 
larly  made,  but  not  necessarily  in  the  manner  asked  for, 
Hor  without  regard  to  drcnmstanced."  This  case  cannot 
be  regarded  as  an  authority  to  sustain  a  reftudl  to  grant  s 
change. 

We  need  not,  however,  determine  that,  in  all  cases  and 
under  all  circumstances,  the  court  must  order  a  diange  of 
venue  when  the  proper  application  is  made.  The  record 
might,  perhaps,  disclose  a  state  of  circumstances  which 
would  render  a  refusal  proper,  as  where,  from  prior  changes 
or  other  circumstances,  it  becomes  apparent  that  the  appli- 
cation is  made  merely  for  delay,  or  for  the  purpose  of 
harassing  and  hindering  the  opposite  party.  We  are 
clearly  of  opinion,  however,  that  in  this  case  the  change 
should  have  been  granted.  The  applicaticm  complies  with 
the  law,  and,  in  addition  to  the  defendant,  is  signed  by 
three  disinterested  persons.  The  record  discloses  nothing 
to  justify  the  action  of  the  court  in  refusing  the  change. 
If  the  application  was  properly  overruled  in  this  case^ 
it  would  be  difficult  to  conceive  of  one  in  which  it  must 
be  allowed. 

Appellee  insists  that  no  maUon  for  a  change  of  venu6 
was  made,  and  that,  without  the  filing  of  a  proper  motion, 
the  appellant  was  not  entitied  to  such  change.  The  record 
recites  that  **  the  cause  came  on  for  hearing  on  the  moUoti 
of  defendant  for  a  change  of  venue,  and  the  court,  bdng 
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fiilly  advked  in  the  premises,  overroled  the  said  motion." 
As  the  action  of  the  conrt  w^  not  based  upon  the  absence 
of  a  motion,  sndi  absence,  if  established,  cannot  here 
avail  the  appellee. 
The  judgment  is  revex^sed  and  the  cause  remanded* 

Beversed. 


Wtllumb  7.  Thb  Washinotok  Jjfe  Ins.  Co. 
Insannoet  of  iow  :  patmbnt  of  pebmiums.   Where  a  poli<7  of  life 

InBarance  provided  that  If  the  premiuma  were  not  paid  on  or  be- 
fore the  days  mentioned  in  the  policy  for  the  payment  thereof,  at 
ihe  ofioe  of  the  company  in  the  dty  of  New  York,  or  to  agents 
when  they  produce  receipts  signed  by  the  preeident  or  secretary, 
then  the  company  shonld  not  be  liable  for  the  payment  of  the  sunn 
insnred,  and  that  the  policy  should  be  void,  it  was  I^eld,  that  In  order 
to  keep  the  policy  alire  the  premium  must  In  any  event  be  paid  on 
the  days  named,  to  an  agent,  if  such  appeared  and  presented  the 
receipt,  otherwise  at  the  office  of  the  company. 

Appeal  from  Dvhvqae  Circuit  Covrt. 

Fbiday,  JinsTB  16. 

AonoN  upon  a  life  insurance  policy  made  bj  tixe  defends 
ant,  Mardi  1, 1869,  insuring  the  life  of  Mary  F.  Williams, 
the  mother  of  plaintiff.  The  petition  alleged  the  execur 
tiion  of  the  policy  upon  an  agreed  consideratioiji,  the  death 
of  the  insured,  notioe  and  proof  thereof^  and  the  fiidlur^ 
of  defendants  to  pay.  The  answer  admitted  the  execution 
of  the  poliey,  the  death  and  notice  thereof,  but  alleged 
the  non-payment  of  the  p*emiums  as  they  became  dm 
(q>ecifyii^  them),  and  the  fcnfeituie  of  the  policy  thereby ; 
and  also,  that,  subsequent  to  the  execution  and  delivery  of 
the  poli^9  in  consideratiQn  i>f  the  repayment  of  all  pre- 
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miums  and  expenses  by  the  defendant  to  the  insured,  the 
policy  was  snrrendered  to  defendant,  and  canceled.  The 
cause  was  tried  to  a  jury.  The  defendant,  at  plaintiflPs 
request,  produced  the  policy ;  the  only  parts  thereof,  upon 
which  any  question  arises,  are  as  follows :  "  This  policy  of 
insurance  witnesseth,  that  the  Washington  Life  Insurance 
Company,  in  consideration  of  the  representations  made  to 
them  in  the  application  for  this  policy,  and  of  the  sum  of 
$51  to  them  duly  paid  by  the  assured  under  this  policy, 
to  wit :  Isabella  Williams,  daughter  of  Mary  F.  Williams, 
and  of  the  annual  premium  of  $51  to  be  paid  on  or  before 
the  first  day  of  March  in  every  year  during  the  continu- 
ance of  this  policy,  do  insure  the  life  of  the  said  Mary  F. 
Williams,  of  Dubuque,  in  the  county  of  Dubuque,  State 
of  Iowa,  in  the  amount  of  $2,500  (with  participation  in 
profits),  for  the  term  of  her  natural  life  ;***** 
if  the  said  premiums  shall  not  be  paid  on  or  before  the 
days  above  mentioned  for  the  payment  thereof,  at  the 
office  of  the  company  in  the  city  of  New  York  (unless 
other^^Tse  expressly  agreed  in  writing),  or  to  agents,  when 
they  produce  receipts  signed  by  the  president  or  secretary, 
then,  and  in  every  such  case,  the  company  shall  not  be 
liable  for  the  payment  of  the  sum  insured,  or  any  part 
thereof,  and  this  policy  shall  be  null  and  void,  and  shall 
cease  and  determine,  except  in  the  case  of  the  due  surren- 
der of  this  policy  as  herein  provided." 

The  application  stated  that  the  "name  of  the  person  for 
whose  benefit  the  insurance  is  applied  for,  is  Isabella  Wil- 
Uams;  residence,  Dubuque;  relationship,  daughter,"  and 
was  signed  "  Isabella  Williams  by  Florence  Williams."  The 
evidence  showed  that  a  few  days  after  the  application  was 
forwarded  to  the  company,  a  request  for  a  change  from 
annual  to  quarterly  payments  was  also  forwarded,  and  the 
change  was  granted  by  the  company,  and  the  first  payment 
of  premium  on  the  delivery  of  the  policy  was  a  quarterly 
payment  of  $16.66.    The  weight  <rf  the  evidence  showed 
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that  Mary  F.  Williams,  tlie  mother,  whose  life  was  insured, 
had  some  means  of  her  own,  and  that  she  procured  the 
policy  with  a  view  to  a  proviwon  for  her  daughter,  then 
quite  young.  The  quarterly  payment  of  $16.67,  due  on 
1st  of  June,  1869,  was  also  paid.  On  the  8th  day  of  July, 
W69,  Mary  F.  Williams,  in  consideration  of  $40  paid  to 
her  by  the  company,  surrendered  the  policy  to  the  com- 
pany, and  acknowledged  the  same  to  be  in  full  for  all 
claims  under  it.  No  further  premiums  were  paid,  or  other 
act  done  under  the  policy.  Mary  F.  Williams  died  De- 
cember S,  1869.  Under  the  instructions  of  the  court,  the 
juiy  found  for  the  plaintiff;  judgment  accordingly.  The 
defendant  appeals. 

ShiraSy  Van  Duzee  <b  Henderson  for  the  appellant. 

Adams  <b  Robinson  for  the  appellee. 

Cole,  J.  4- The  court  instructed  the  jury  that,  **  by  the 
terms  of  the  poh'cy,  a  mere  omission  to  pay  the  premiums 
when  due  would  not  alone  work  a  forfeiture;  if  a  for- 
feiture of  the  policy  is  claimed  for  the  non-payment  of 
premiums,  it  must  be  shown  that  an  agent  of  the  company 
presented  a  receipt  for  the  premiums  to  a  person  liable  to 
pay  it,  and  such  person  refused  or  neglected  to  make  the 
payment  thereof."     This  is  assigned  as  error. 

The  lai^guage  of  the  policy  is:  "If  the  said  premiums 
shall  not  be  paid  on  or  before  the  days*  above  mentioned 
for  the  payment  thereof,  at  the  office  of  the  company  in 
the  dty  of  New  York  (unless  otherwise  expressly  agreed 
in  writing),  or  to  the  agents  when  they  produce  receipts 
signed  by  the  president  and  secretary,  then,  and  in  every 
such  case,  the  company  shall  not  be  liable  for  the  payment 
of  the  sum  insured  or  any  part  thereof,"  etc.  In  our  view, 
the  true  construction  of  this  clause  of  the  policy.is,  that  the 
premiums  are  to  be  paid  On  the  days  fixed  by  the  policy  (as 
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amended  b^  the  a^eement  for  quarterly  payments)  in 
any  event;  and  the  aasored  might  pay,  on  iho9e  d^ya^ 
either  at  the  office  oi  the  company  in  New  Yorky  or  to 
agents;  but  the  payment  could  only  be  made  to  such 
agents  as  should  haye  a|id  produce  receipts  therefor  signed 
by  the  president  or  secretary  —  the  receipts  thus  signed 
being  evidence  of  the  authority  of  the  agents  to  receive  the 
premiums. 

This  construction  is  ifx  accord  with  the  plain  and  ordiur 
ary  meaning  of  the  language  used,  ^^th  the  uniform  rule 
of  insurance,  requiring  prompt  and  advice  payments,  and 
with  even  a  technical  construction  of  the  language.  The 
policy  fixes  th6  time  for  payment,  and  then  says  it  may  b^ 
made  to  the  company  or  to  agents  when  they  produce  re- 
ceipts, etc*  When  s^eans  a/t  which  time  (Bouv.  Law  Die). 
Payment  may,  therefore,  be  made  to  the  company  at  the 
time  fixed,  or  to  agents  at  which  timCj  to  wit :  ike  time 
fixed  in  the  policy  for  the  payment,  they  produdng  re- 
ceipts, etc. 

It  being  conceded  that  the  premiums  due  on  Sept  1 
and  Dec  1,  1869,  were  without  excuse  not  paid  nor 
offered  to  be  paid,  it  is  &tal  to  plaintiff's  case.  We  need 
not,  therefore,  inquire  whether  the  mother  could  or  could 
not  for  a  consideration  surrender  or  cancel  the  policy.  It 
having  been  done,  and  no  objection  made  to  it,  no  pte- 
miums  paid  or  act  done  or  claim  made  under  the  jfoiysj 
until  after  the  death  of  the  assured^  the  plaintiff  cannot 
i:ecover.    It  was  error  to  give  the  instruction. 

Beversed. 
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Bea.  y.  Flathebs,  Admr. 

L  Fhurtioei  waiyeb  bt  flbadikg  oybb.  The  right  to  object  to  an 
erroneous  ruling  on  a  motion  to  diamios,  is  waived  by  answering 
over  and  going  to  triaL 

2,  Oontraot;  fob  sbbticbs:  quANTUK  uexujt.  While  one  who 
agrees  to  perform  serrices  for  another  without  compensation  there- 
for, cannot  recover,  he  maj,  where  no  such  agreement  appears,  and 
the  services  are  performed  at  the  request,  or  with  the  consent  of  tha 
other,  recover  the  value  thereof  under  a  quaaUum  fneruit, 

Ajc^peal  from  Clmton  Oirouit  (hwrt, 

Fbidat,  Jukb  16. 

« 

Thb  plaintiff  filed  his  petition  in  the  office  of  the  clerk 
of  the  circuit  court,  setting  up  a  daim  against  the  estate 
of  James  Bea,  deceased,  of  which  defendant  was  executor, 
and  on  whom  an  original  notice  was  served.  The  pro- 
ceeding was  first  placed  on  the  court  calendar  of  law 
causes,  but  afterward,  by  order  of  the  judge,  transferred 
to  the  probate  calendcu*.  The  cause  coming  on  for  hearing, 
defendant  moved  to  dismiss  the  action,  ^^  for  the  reason  that 
the  claim  sued  on  was  never  filed  with  the  derk  of  said 
court,  nor  presented  to  the  executor  in  due  course  of  law, 
for  allowance  thereof."  This  motion  was  overruled,  de* 
fendant  answered,  the  cause  was  tried  by  the  court,  and  an 
order  entered,  allowing  $150  to  the  plaintiff  as  a  daim  of 
the  third  class  against  the  estate,  from  which  defendant 
appeals. 

AJJbeH  Z.  Lefd  for  the  appellant 

TT.  J7.  S.  Hart  and  A.  J.  LeffingweU  for  the  appellee^ 
Vol.  XXXI.— 69 
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■     I 


Rea  r.  Flathen. 


MiLLKB,  J.  —  I.  Two  errors  are  assigned.  The  first  is 
to  the  overruling  of  defendant's  motion  to  dismiss.  Whe- 
1.  praotigi:  ther  there  was  error  in  this  ruling  we  cannot 
pleading  over,  now  consider,  as  by  filing  an  answer  and  go- 
ing to  trial  the  appellant  waived  his  exception  to  the 
ruling  of  the  court  on  his  motion.  Dropper  v.  Ulis^  12 
Iowa,  316. 

II.  It  is,  in  the  next  place,  assigned  as  error  that  the 
court  erred  in  overruling  defendant's  motion  for  a  new 
%.  cohtraot:  *^*^>  because  the  finding  was  not  sustained  by 
quantiun^'  suflScieut  evidence,  and  is  Contrary  to  law.  The 
™*~**-  basis  of  the  plaintiff's  claim  is,  that  during  Uie 

life-time  of  James  Bea,  who  was  for  a  long  time  an.  in- 
valid, he  (plaintiff)  performed  work  and  labor  for,  took 
care  of,  and  advanced  money  to,  the  said  James. 

The  court  found  against  the  plaintiff  on  all  the  charges 
of  his  account  except  the  item  of  $150  for  taking  care  of  de- 
ceased for  seventy-five  days.  The  evidence  fully  shows  that 
this  service  was  performed  by  the  plaintiff  for  deceased, 
and  this  is  admitted  by  the  defense,  but  it  is  insisted  that 
the  evidence  shows  there  was  no  intention  on  the  part  of 
plaintiff  to  charge  the  deceased  for  this  service,  and  that 
therefore  no  recovery  can  legally  be  had  therefor.  If  a 
party  agrees  to  perform  services  for  another  without  com- 
pensation therefor  he  cannot  recover  pay.  2  Parsons  on 
Contracts  (5th  ed.),  54.  On  the  other  hand,  where  one 
performs  services  for  another  at  his  request,  or  with  his 
consent,  without  any  agreement  or  understanding  as  to 
wages  or  remuneration,  the  law  implies  a  promise  to  pay 
the  reasonable  value  of  the  services,  and  the  same  may  be 
recovered  under  a  qucmtum  meruit,  3  Blackstone's  Com- 
mentaries, 161,  162 ;  2  Parsons  on  Contracts,  64,  55,  and 
cases  cited  in  notes. 

In  the  case  before  us  the  evidence  &ils  to  establish  an 
express  agreement  as  to  what  compensation  {>laintiff  was 
to  receive,  and  in  our  opinion  it  also  fails  to  establish  an 
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agreement  to  perform  the  Bervices  without  pay.    In  this 

state  of  the  evidence  the  legal  presmuption  must  prevail. 

Such  was  the  finding  and  judgment  of  the  circuit  court, 

which  is 

Affirmed. 


E^BiDEB,  Admrs.,  v.  Thb  Tbustees  of  Western  College. 

1.  Frixio^al  and  agoot:  ratification  in  fabt.  The  mle  recognized 
and  declared,  that  a  ratification  hj  the  principal  as  to  a  part  of  a 
transaction  of  the  agent  operates  as  a  ratification  of  the  whole  of 
that  particular  transaction ;  as  where  an  agent  contracts  ^  debt  and 
executes  a  mortgage  on  the  property  of  the  principal  to  secure  the 
same,  a  ratification  of  the  debt  bj  the  principal,  haying  knowledge 
of  the  whole  transaction,  operates  as  a  ratification  of  the  mortgage 
also. 

2.  Cknporatioiii  foweb  of  trustees  to  mortgage:  inhibition  to 
sell.  An  inhibition  upon  the  board  of  trustees  of  a  corporation  bj 
one  of  the  articles  of  its  incorporation,  to  lell  real  estate,  is  not 
necessarUj  an  inhibition  upon  the  power  to  martgotge. 

Appeal  frcna  lA/nn  Circwit  Court. 
Saturday,  June  17. 

* 

The  petition  alleges,  in  substance,  that  the  defendant  is 
a  corporation,  organized  under  the  laws  of  Iowa ;  that  on 
the  16th  day  of  October,  1868,  the  defendant,  by  its  presi- 
dent, S.  Weaver,  made  to  Tobias  Krider,  now  deceased, 
its  promissory  note  a3  follows : 

"  North  Leranon,  October  16^  1858. 

"  On  or  before  the  1st  day  of  April,  1861,  the  board  of 
trustees  of  Western  College  of  the  United  Brethem  in 
Christ  promise  to  pay  Tobias  Erider  or  his  order  the  sum 
of  five  thousand  three  hundred  dollars,  with  ten  per  cent 
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interest  from  the  let  day  of  April,  1859,  without  defedcatioii, 
for  value  received." 

That  to  aecure  the  payment  of  this  note  a  mortgage  waa 
executed  and  delivered,  by  said  Weaver,  upon  sixteeu  and 
one-half  acres  of  ground,  being  the  grounds  upon  which  the 
college  buildings  are  situated ;  that  Tobias  Krider  died 
intestate  and  that  the  plaintiffi  are  his  admmistrators.  '  A 
judgment  for  an  alleged  balance  due  on  the  note,  and  decree 
of  foreclosure  is  prayed. 

The  defendant,  in  its  answer,  denies  that  they  ever  made 
or  authorized  any  one  to  make  a  note  to  said  Krider  for 
the  sum  <^  $5,300,  or  any  oth^  sum.  Deny  that  they  made 
or  authorized  said  Weaver  to  make  the  mortgage  set  up, 
and  aver  that  by  their  articles  of  incorporation  they  were 
expressly  prohibited  from  mortgaging  said  premises;  ad- 
mit that  Weaver  was  president  of  the  college  at  the  tisie, 
but  aver  that  he  made  the  note  and  mortgage  withotit  their 
knowledge  or  consent,  etc* 

The  cause  was  tried  to  a  jury,  who  returned  a  general 
verdict  for  the  plaintifls  for  $7,648.15,  and  answers  to  the 
following  special  interrogatories : 

^^  Do  you  find  that  8.  Weaver  executed  the  note  and 
mortgage  in  controversy,  as  president  of  the  board  of 
trustees  of  Western  College  t 

Aiuswer — ^Yes. 

Do  you  find  that  the  said  board  of  trustees  had,  prior 
to,  or  at  the  time  of,  the  execution  of  said  note  and  mort- 
gage, authorized  the  said  Weaver  to  borrow  money  and 
contract  debt  on  behalf  of  said  board  t 

Aiuswer — Yes. 

Do  you  find  that  said  Weaver  did  contract  the  debt  in 
controversy  f 

Answer — ^Yes. 

Did  said  board  of  trustees,  after  the  giving  of  said  note 
and  the  contracting  of  said  debt,  ratify  the  said  action  of 
said  Weaver? 
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Answer — ^Yes. 

Do  yon  find  that  said  board  of  trustees  authorized  said 
Weayer  to  mortgage  the  premises  in  oontroversy  to  secure 
the  note  sued  on }  * 

Answer — ^No. 

Do  jou  find  that  said  board  of  trustees,  prior  to,  or  at 
the  time  of,  the  execution  of  the  said  note  and  mortgage, 
was  authorized  by  a  vote  of  two-thirds  of  all  the  mem- 
bers composing  the  conferences,  co-operating  and  aiding  in 
the  erection  of  the  college  building  of  defendant,  to  mort- 
gage the  premises  in  controven^ } 

Answer — ^No. 

Do  you  find  that  the  lands  mortgaged  are  those  on 
which  the  said  college  buildings  are  situated  t 

Answer — ^Yes." 

The  plaintiffi  moyed  for  a  decree  of  foreclosure  upon  the 
verdict  and  findings  of  the  jury,  which  was  refused  by  the 
court.  They  also  made  a  motion  for  a  new  trial,  which 
was  overruled,  to  which  they  excepted  and  appeal. 

The  further  fkcts  are  stated  in  the  opinion. 

A.  S.  Belt  for  the  appellants. 

W.  G.  Thompson  and  A.  D.  CoUUer  for  the  appellees. 

MiLLSB,  J.  —  I.  The  special  fijidings  of  the  jury  show 
that  the  note  and  mortgage  sued  on  were  executed  by  S. 
1.  PsnroiPAi.  Weaver,  in  his  capacity  of  president  of  the 
iSSiciSIon  '  board  of  trustees  of  the  college ;  that  prior  to, 
*"  ***^  and  at  the  time  of,  the  execution  of  the  same, 
he  was  autiiorized  by  said  board  to  borrow  money  and  con- 
tract indebtedness  on  behalf  of  the  corporation ;  that,  in  pur- 
suance of  such  authority,  the  indebtedness  in  this  case  was 
created ;  and  that  the  makiug  of  the  note  and  the  creation  of 
the  debt  were  Ratified  by  the  board  of  trustees;  respecting 
these  &ctA  there  is  no  controversy,  so  that  the  only  point  of 
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controversy  is  in  respect  to  the  authority  of  Weaver,  as 
president  of  the  board,  to  make  the  mortgage  on  lands  upon 
which  the  coUege  buildings  are  situated.  The  juiy  found, 
by  their  sixtH  special  finding,  that  the  board  of  trustees 
had  not  authorized  Weaver  to  mortgage  these  premises. 

It  is  insisted  by  counsel  for  appellant,  that  this  finding 
is  against  the  evidence,  contrary  to  law,  and  inconsistent 
with  tlie  other  findings. 

As  before  stated,  the  jury  found  that  Weaver  was 
authorized  to  borrow  money  on  behalf  of  the  corporation, 
and  that  the  board  of  trustees  ratified  his  action  in  giving 
the  note  sued  on  and  in  {he  creation  of  the  debt  evidenced 
thereby ;  and  there  is  no  room  for  controversy  that  they 
did  so  with  full  knowledge  of  the  fact  that  Weaver  had 
also,  at  the  same  time,  executed  the  mortgage  on  the  col- 
lege grounds  to  secure  this  same  debt ;  that  the  borrowing 
of  the  money  for  the  college  and  the  making  of  the  note 
and  mortgage  constituted  but  one  transaction. 

The  law  is  well  settled  that  the  principal  cannot,  of  his 
own  mere  authority,  without  the  consent  of  the  other 
party,  ratify  a  transaction  by  his  agent  in  part,  and  repu- 
diate it  as  to  the  rest.  He  must  either  adopt  the  whole  or 
none.  And  hence,  the  general  rule  is  deduced,  that  where 
a  ratification  is  established  as  to  a  part,  it  operates  as  a 
confirmation  of  the  whole  of  that  particular  transaction  of 
the  agent.  Story  on  Agency,  §  250,  and  cases  cited  in 
notes. 

In  this  case  the  board  of  trustees  send  their  president 
out,  clothed  with  authority  to  borrow  money  on  their 
credit.  He  does  so ;  executes  a  promissory  note  in  the  name 
of  the  board  of  trustees  as  evidence  of  the  loan,  and  to 
secure  the  payment  thereof,  according  to  the  terms  of  the 
note,  executes  a  mortgage  upon  property  belonging  to  the 
corporation,  whose  agent  he  is ;  and  afterward  they,  with 
full  knowledge  of  all  the  facta,  ratify  the  creation  of  the 
debt  and  the  giving  of  the  note.    By  these  acts,  without 
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more,  they  have,  bo  far  as  they  had  the  power,  confirmed 
the  entire  transaction,  including  the  making  of  the  mort- 
gage. 

These  conclusions  are  drawn  from  the  findings  of  the 

jury,  the  correctness  of  which  appellee  does  not  ques- 
tion. But,  upon  the  evidence  in  the  case,  we  are  of  the 
opinion  that  there  was  never,  in  fact,  any  repudiation,  by 
the  board  of  trustees,  of  the  making  of  the  mortgage  by 
their  president  On  the  other  hand,  it  is  quite  conclusive 
to  our  minds,  that  the  execution  of  the  mortgage  was  ex- 
pressly ratified,  and  that  the  answer  of  the  jury  to  the 
sixth  interrogatory  is  against  the  evidence. 

n.  It  is  insisted  by  counsel  for  appellee  that,  under  the 

articles  of  incorporation,  the  board  of  trustees  of  the  col- 

2.  GoBPORA-      leg®  could  not  confer  authority  upon  their 

S*tm8teea*£>   president  to  make  the  mortgage,  except  as 

Sbi^n^o  ''^'  specified  in  thi  articles  of  incorporation,  and 

*®"*  that,  under  the  seventh  special  finding  of  the 

jury,  the  court  was  justified  in  refusimr  to  render  a  decree 

Closing  the  mortage. 

The  article  referred  to  is  as  follows:  "Abt.  3.  This 
corporation  shall  have  power  to  sell  and  convey,  and  exe- 
cute deeds  for  the  same,  all  real  estate  purchased  by  or 
donated  to  said  association  for  the  purpose  of  aiding  in  the 
erection  of  said  buildings,  except  so  much  of  said  lands 
hereinbefore  described  as  said  board  may  deem  necessary 
for  a  site  on  which  said  buildings  shall  be  located,  which 
said  site  shall  not  he  sold^  altered  or  changed^  except  hy  a 
vote  of  two-thirds  of  all  the  members  composing  the  con- 
ferences co-operating  and  aiding  in  the  erection  of  said 
buildings." 

It  is  not  claimed  that  this  vote  was  ever  obtained. 

The  question  here  presented  is,  whether  the  inhibition 
thus  imposed  upon  the  power  to  seU  the  lands  upon  which 
the  college  buildings  are  situated  is  also  an  inhibition  upon 
the  power  to  mortgage  them. 
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In  The  City  of  Dvbuque  v.  Miller^  11  Iowa,  683,  it  is 
held  that  an  inhibition  upon  the  power  to  sell  is  not  an 
inhibition  on  the  power  to  lease.  That  the  former  has 
reference  to  transactions  which  shaU  result  in  parting  with 
the  title  and  vesting  it  permanentlj  and  entirely  in 
another ;  and  in  Middletawn  Swomga  Bank  y.  The  CiJby<ff 
Dubuque^  15  Iowa,  394,  401,  Mr  Justice  Wbioht,  after 
referring  approvingly  to  the  decision  in  IhUmque  v.  MUr 
Utj  eupraj  bsljb  :  ^^  The  proposition  is  equally  true,  in  our 
opinion,  when  applied  to  a  mortgage.  The  sale  contem- 
plated in  the  restriction  refers  to  an  aUenoHonj  not  a  mere 
incumbrance.  Under  our  law  the  legal  title  remains  in  the 
mortgagor.  The  mortgagee  acquires  no  right  to  the  prop- 
erty which  can  be  attached,  reached  by  a  levy  of  an  execu- 
tion, or  that  can  be  inherited.  The  mortgage  is  but  a 
lien  upon  the  land  to  secure  the  payment  of  the  debt" 
And  it  is  accordingly  held  4n  that  case,  that  the  re- 
striction upon  the  city  council  of  the  power  to  ^^  sell  and 
convey  "  certain  lands  without  a  vote  of  the  people  of  the 
city,  was  no  inhibition  upon  the  power  to  mortgage  the 
same  lands. 

These  cases  are  decisive  of  the  question  under  considera- 
tion, and  our  conclusion  is,  that  the  inhibition  contained 
in  the  articles  of  incorporation  of  defendant  upon  the 
power  to  "  sell "  the  college  property  described,  is  not  a 
restriction  upon  the  power  of  the  trustees  of  the  corpora- 
tion to  mortgage  the  same  property. 

The  cases  cited  by  appellee's  counsel  are  not  in  conflict 
with  this  conclusion,  or  with  the  cases  above  referred  to. 

The  order  of  the  circuit  court,  overruling  plaintiff's 
motion  for  a  decree  of  foreclosure  of  the  mortgage,  was 
erroneous,  and  is  reversed ;  and  the  cause  will  be  remanded 
with  directions  to  the  court  below  to  raider  such  decree, 
or,  if  plaintiff  so  elects,  a  decree  of  foreclosure  will  be 
rendered  in  this  court. 

Beveroed. 
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Davey  V.  The  Btjrlington,  C.  R.  &  M.  R.  B.  Co. 

Appeal:  circuit  court:  ad  quod  dahhum  procsbdings.  The  dis- 
trict court  has  concurrent  jurisdiction  with  the  circuit  court  of 
Appeals  in  ad  quod  damnum  proceedings.  Section  4,  chapter  86« 
Acts  of  the  Idth  General  Assemblj,  was  not  repealed  bj  section  2, 
chapter  158,  Acts  of  18th  General  Assembly. 

Appeal  from  lA/rm  District  Court. 
Satubdat,  JUKB  17. 

The  defendants,  having  located  its  railroad  upon  the 
lands  of  plaintiff,  proceeded  to  have  the  damages  assessed 
in  accordance  with  the  provisions  of  the  statute.  From 
the  award  of  the  commissioners,  plaintiff  took  an  appeal 
to  the  district  court.  Upon  defendants'  motion,  the  dis* 
trict  court  dismissed  the  appeal  on  the  ground  of  want  of 
jurisdiction  to  entertain  it,  holding  that  the  circuit  court 
of  the  proper  county  had  exclusive  jurisdiction  of  the 
appeaL    From  this  order,  plaintiff  appeals  to  this  court 

I.  2£.  Preston  <6  Son  for  the  appellant. 

A.  S.  Belt  for  the  appellee. 

»  Bbok,  Oh.  J. —  Section  4,  chapter  86,  Acts  of  the  Twelfth 
General  Assembly,  confers  upon  the  circuit  court  jurisdio* 
tion,  concurrent  with  the  district  court,  of  all  appeals  in  spe* 
dal  proceedings  for  the  assessment  of  damages  on  account 
of  the  location  of  railroads.  By  this  chapter  dnmit  courts 
were  created ;  and  the  district  couirts  before  this  act  had 
jurisdiction  of  this  class  of  cases.  By  section  5  of  the  same 
chapter  the  circuit  courts  are  clothed  with '"  exclusive  juris- 
diction of  all  appeals  and  writs  of  error  from  justices'  oourtS| 
Vol,  XXXI.  — 70 
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mayors'  courts  and  all  other  inferior  tribunals^  either  in 
civil  or  criminal  cases." 

By  section  2,  chapter  153,  Acts  of  the  Thirteenth  General 
Assembly,  it  is  provided  that  the  drcoit  courts  ^^  shall  have 
exclusive  jurisdiction  of  all  appeals  and  writs  of  error  from 
inferior  tribunals  in  civil  cases ;  but  the  district  court  shall 
have  exclusive  jurisdiction  in  all  appeals  from  inferior  tri- 
bunals in  criminal  cases."  The  question  presented  for  our 
determination  in  this  case  is  this :  Does  the  statute  last 
quoted  repeal  the  section  first  above  cited  giving  the  circuit 
court  concurrent  jurisdiction  of  this  class  of  cases  with  the 
district  court,  and  prior  laws  bestowing  jurisdiction,  in  the 
same  cases,  upon  the  district  courts?  The  view  of  the 
court  below  is,  that  it  does  so  operate,  and  upon  this  ground 
the  appeal  was  dismissed. 

Sections  4  and  5  of  chapter  86  of  the  Acts  of  the  Twelfth 
General  Assembly  must  be  construed  to  harmonize.  It  can- 
not be  supposed  that  the  legislature  intended  them  to  con- 
flict, and  the  last  one  to  repeal  the  first  Such  a  construc- 
tion must  be  put  upon  them  that  both,  if  possible,  will 
stand ;  and  in  this  there  is  no  difficulty.  As  force  and 
effect  must  be  given  to  both  sections,  it  is  evident  that  the 
words  "  inferior  tribunals,"  used  in  the  5  th  section,  must 
not  be  understood  to  describe  the  qtum  judicial  bodies  from 
which  appeals  in  special  proceedings.for  the  assessment  of 
damages  upon  the  location  of  highways,  railroads  and  other 
improvements  are  authorized  to  be  taken  to  the  district 
court.  By  such  an  interpretation  only  can  the  two  sections 
be  made  to  harmonize  and  both  permitted  to  stand.  A 
different  construction  would  make  the  two  sections  conflict 
and  the  last  repeal  and  nullify  the  first,  an  absurdity  that 
evidently  was  not  intended  by  the  general  assembly. 

Now  the  provision  of  section  2,  diapter  153,  Acts  Thir- 
teenth General  Assembly,  which,  it  is  claimed,  repeals  sec- 
tion 4,  chapter  86,  Acts  of  the  Twelfth  General  Assembly, 
prescribes  that  the  circuit  court  "  shall  have  exclusive  juris- 
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diction  in  all  appeals  and  writs  of  error  from  inferior  tribu- 
nals in  civil  cases."  The  words  "inferior  tribunals"  here 
used  must  be  understood  to  describe  the  same  qiuisi  judicial 
bodies,  which  are  referred  to  in  section  5  of  chapter  86  of  the 
Acts  of  the  Twelfth  Oeneral  Assembly,  wkere  the  same 
words  are  used.  As  we  have  seen  in  that  connection,  they  do 
not  describe  commissioners  to  assess  damages  upon  the  loca- 
tion 6f  railroads ;  it  follows  that  section  2,  chapter  153  of  the 
Acts  of  the  Thirteenth  General  Assembly,  does  not  confer 
exclusive  jurisdiction  upon  the  circuit  courts  of  appeals  taken 
from  such  commissioners. 

An  examination  and  comparison  of  the  sections  above 
cited  make  it  quite  apparent  that  the  legislature  intended 
by  section  2,  chapter  153,  Acts  18th  General  Assembly, 
to  deprive  the  circidt  court  of  jurisdiction  in  appeals  in 
criminal  cases,  and  nothing  more.  The  jurisdiction  of  the 
district  and  circuit  courts  in  appeals  in  special  proceedings 
for  the  assessment  of  damages  upon  the  location  of  high- 
ways, railroads,  and  other  improvements,  remains  unchanged 
and  is  concurrent.  The  district  court  therefore  erred  in 
dismissing  plaintifi's  appeal.    Its  judgment  is 

Reversed. 


556  SUPREME  COURT  OF  IOWA, 

Brown  T.  Brjan. 


Bbown  t.  Bbtan  et  al. 

Jataefeatiaai  f&acticb:  sailboad.  In  a  piooeeding  to  enjoin  the eol- 
lection  of  a  tax  voted  to  aid  in  the  conatmction  of  a  lailroad 
through  a  particular  township,  under  the  act  for  that  puipoee,  the 
railroad  company  constructing  the  road  through  audi  township, 
and  to  be  benefited  by  the  tax,  may  properiy  Intervene,  for  th« 
purpose  of  interposing  a  defense. 

Appeal  from  Jackson  District  Court 

Monday^  Juke  19. 

The  plamtiffs,  Morri8  B.  Brown,  for  himself  and  a  hun- 
dred and  thirteen  others,  tax  payers  and  property-holders  of 
Bellevne  township,  filed  his  petition,  making  James  A. 
Bryan,  treasurer  of  Jackson  county,  and  B.  W.  Seward,  col- 
lector of  BeUevue  township,  defendants.  The  petition 
avers  that  on  the  20th  of  August,  1870,  a  tax  of 
five  per  cent  upon  the  property  in  said  township  was 
voted  in  aid  of  the  construction  of  the  Dubuque,  BeUe- 
vue &  Mississippi  railroad ;  that  the  law  was  not  fully  com- 
plied with ;  that  illegal  votes  were  cast  fbr  it ;  that  bribery 
was  used ;  that  a  majority  of  the  l^al  voters  did  not  vote 
for  it;  that  at  a  previous  election  a  majority  had  voted 
against  it;  that  the  registration  of  voters  was  not  properly 
made;  that  it  is  a  vote  in  aid  of  a  private  corporation; 
that  the  law  is  unconstitutional ;  that  the  tax  is  unequal 
and  unjust,  for  that  other  townships  equally  benefited  have 
not  voted  the  tax ;  that  the  present  indebtedness  of  the 
township  exceeds  five  per  cent  of  its  valuation ;  that  only 
two  miles  of  the  road  are  in  the  township,  and  twice  the 
amount  of  the  tax  cannot  be  properly  expended  on  it 
therein.  The  petitioner  asks  an  injunction  against  the 
collection  of  the  tax,  etc. 
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At  the  first  term  after  the  petition  waa  filed^  the  Du- 
buque,  Bellevue  and  Mississippi  Bailwaj  Company  filed  a 
petition  of  intervention,  alleging  each  j&ct  specifically,  show- 
ing the  regularity  of  the  vote  of  the  tax  in  question ;  that 
a  levy  of  the  tax  had  been  duly  made ;  that  the  said  com- 
pany relying  thereon  had  put  the  entire  line  of  road  from 
Dubuque  to  Bellevue  under  contract  for  construction ;  that 
in  November  work  was  commenced,  and  a  large  portion 
of  the  grading  in  said  township  was  already  done,  and  the 
whole  was  being  finished  as  rapidly  as  possible,  and  by 
August,  1871,  would  be  so  completed  as  to  entitle  said 
company  to  receive  the  tax ;  that  the  defendant  Bryan  Had 
no  interest  in  the  suit,  and  the  defendant  Seward  was  in* 
terested  with  the  plaintiffs  and  active  in  its  prosecution ; 
that)  if  permitted  to  intervene,  the  companv  could  make  a 
good  and  valid  defense  to  the  action ;  it  asked  to  intervene 
and  become  defendant. 

Plaintiff  demurred  to  the  petition  for  intervention ;  demur* 
rer  sustained,  and  judgment  rendered  perpetually  enjoining 
the  collection  of  the  tax,  and  the  railway  company  appeals. 

S.  P.  Adatns  and  D.  A.  Wynkoap  for  the  appellant 

X.  A.  EUisy  Wm.  Oraham  and  8.  8.  Simpson  for  the 
appellee. 

OoLB,  J. — The  grounds  of  the  demurrer  to  the  petition  for 
intervention  are,  that  it  does  not  state  facts  sufficient  to  en- 
title the  railroad  company  to  intervene ;  to  give  it  any  stand- 
ing in  the  action,  or  to  show  any  equity.  Our  statute  says 
that  any  person  shall  be  entitled  to  intervene  in  an  action 
who  has  an  interest  in  the  matter  in  litigation,  in  the  success 
of  either  of  the  parties  to  the  action,  or  an  interest  against 
botL  *  *  *  Eev.,  §  2930.  The  right  to  intervene  is  a 
question  wholly  independent  of  the  merits  of  the  plaintiff's 
case;  that  is  to  say,  it  may  be  conceded  that  the  plaintiff's 
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petition  shows  a  good  cause  of  action,  without  at  all  preju- 
dicing the  right  of  the  railway  company  to  intervene. 

The  tax  was  voted,  under  the  law,  to  aid  in  the  constmo- 
tion  of  the  Dubuque,  Bellevue  and  Mississippi  Kail  way ; 
the  petitioner  avers  that,  relying  upon  said  tax  so  voted 
and  levied  in  aid  of  the  construction  of  its  railway,  it  had 
expended  its  money  and  was  proceeding  to  finish  the  road 
so  as  to  be  entitled  to  the  tax  so  voted.  Does  not  this 
show  an  interest  in  the  matter  in  litigation  ?  We  are  of 
the  opinion  it  docs,  and  that  the  petitioner  is  clearly  within 
both  the  letter  and  spirit  of  the  statute.  It  is  true  the 
petitioner  does  not  show  a  present  right  to  receive  the  tax 
voted,  but  it  does  show  a  vested,  though  inchoate,  right, 
which,  it  is  averred,  will  ripen  into  a  perfect  titl^  Jo  the 
proceeds  of  the  tax.  Under  such  circumstances  the  rail- 
way company  was  not  only  a  proper  party  to  the  action, 
but  it  was  a  necessary  party  in  order  to  a  complete,  final 
and  binding  determination  of  the  questions  involved  in  the 
action.  See  opinions  of  Dillon,  Ch.  J.,  in  Kt  parte  HoL- 
man  et  al.y  28  Iowa,  88. 

The  argument  that  the  petitioner  may  not  complete  the 
road,  and  may  leave  the  work  for  a  future  company  to  do, 
as  has  been  the  caele  with  -many  other  railroad  companies 
in  Iowa,  is  answered  by  the  fact  that  the  demurrer  admits 
the  allegations  of  the  petitioner  to  the  contrary.  So  of 
the  argument  as  to  the  absence  of  interest  in  the  matter  in 
litigation,  the  petitioner  shows  a  present  and  vested  in- 
terest, though  the  right  to  receive  the  money  has  not  fully 
ripened. 

The  judgment  must  be  set  aside,  and  the  cause  remand- 
ed, with  directions  to  overrule  the  demurrer  to  the  petition 
for  intervention,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed. 

Beck,  J.,  dissenting. 
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Husband  and  wife:  liabilitt  of  wifb's  fbopertt  fob  husband's 
DBBTS.  If  a  married  woman  saffers  her  personal  property  to  pass 
into  the  possession  and  under  the  control  of  her  hushand,  without 
having  filed  notice  of  her  ownership  with  the  recorder  of  deeds,  as 
provided  by  the  statute,  it  is  liable  to  be  taken  in  execution  for  the 
claims  of  one  who  gave  credit  to  the  husband  while  the  property 
was  in  his  possession,  and  who  then  had  no  notice  of  the  wife's 
ownership.  The  joint  possession  of  such  property  by  the  husband 
and  wife  is  regarded  as  hU  possession. 

Appeal  frrnn*  Lm/n,  Circuit  Cowrt. 

MONDAT,   JUNB  19. 

Action  of  replevin,  originally  brought  before  a  justice 
of  the  peace,  to  recover  the  possession  of  a  pile  of  150 
fence  posts,  one  stack  of  hay,  and  the  com  standing  on 
eight  acres  of  land  on  the  premises  where  the  plaintiff  ^d 
her  husband  reside,  which  had  been  levied  upon  under  an 
execution  in  favor  of  defendant  againt  John  Mazouck,  the 
husband.  The  plaintiff  claims  to  be  the  owner  of  the 
property  replevied.  The  defendant  answered  denying 
plaintiff's  ownership,  and  alleged  that  the  property,  when 
levied  upon,  was  in  the  p'ossession  or  under  the  control 
of  the  husband ;  also,  that  it  was  in  the  joint  possession 
of  the  husband  and  wife ;  that  the  wife  had  never  filed 
any  notice  of  her  ownership  with  the  recorder  of  deeds  of 
the  county,  and  that  defendant  never  had  any  notice  of  any 
ownership  in  the  plaintiff  to  the  property.   ^ 

On  appeal  to  the  circuit  court,  the  cause  was  tried  to  a 
jury.  Yerdict  and  judgment  for  plaintiff,  and  defendant 
appeals. 

A,  2>.  CoUier  and  R.  H.  GiZmare  for  the  appellant. 

G.  D.  Crafts  for  the  appellee. 
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MiLLEB,  J.  —  The  £Ekcte  of  the  case  as  established  by  the 
evidence  are :  that  John  Mazouck,  in  February,  1868,  sub- 
scribed for  one  share  in  the  capital  stock  of  the  defendant's 
road,  being  $100 ;  that  the  plaintiff  and  her  hnsbuid  and 
daughter  were  tc>gether  at  home  at  the  time  the  subscrip- 
tion was  made ;  that  at  that  time  the  legal  title  to  the 
ferm  on  which  they  lived  was  in  John  —  the  husband  — 
and  so  remained,  so  far  as  the  records  were  concerned, 
until  three  days  after  the  judgment  was  rendered,  upon 
which  the  replevied  property  was  taken  on  execution ;  that 
the  husband  listed  the  personal  property  on  the  fimn  for 
taxation,  as  his  own,  on  the  day  the  subscription  was  made, 
in  presence  of  his  wife  and  family  and  the  agents  of  the  de- 
fendant ;  that  the  husband  and  wife  have  lived  together  on 
the  fium  since  September,  1866 ;  that  on  the  15th  day  of 
June,  1869,  a  deed  from  the  husband  conveying  the  £u-m 
to  the  wife  was  recorded,  which  was  after  the  recovery  of 
the  judgment  on  the  subscription ;  that  the  health  of  the 
husband  was  not  good,  and  that  the  wife  was  more  active 
in  the  management  of  the  &rm  and  the  business  connected 
therewith  than  the  husband,  but  that  he  also  worked  on 
the  farm  and  assisted  in  the  business ;  that  the  plaintiff 
never  filed  any  notice  with  the  recorder  of  the  county 
that  she  claimed  to  own  any  of  the  personal  property  on 
the  fSeum ;  that  defendant  never  had  any  notice  of  any  such 
ownership,*and  that  from  the  reisords  tiie  fium  and  all  the 
personal  property  thereon  appeared  to  be  the  property  of 
John  Mazouck  until  the  recording  of  the  deed  from  him 
to  the  plaintiff.  The  plaintiff  cbims  that  the  &rm  and 
all  the  personal  property  was  purchased  with  her  money, 
and  the  deed  of  the  £Etrm  taken  in  her  husband's  name. 

Whether  the  wife's  money  paid  for  the  property  is  im- 
material, for  it  is  clear  upon  the  facts  of  the  case  that  the 
husband  and  wife  were  in  the  joint  possessioA  of  the  fiurm 
and  all  the  property  thereon. 

It  is  well  settled  that,  under  the  statutes  of  this  State, 
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if  a  maiTied  woman  suffer*  her  personal  property  to  pa^ 
into  the  possession  and  under  the  control  of  her  husband 
without  having  filed  with  the  recorder  of  deeds  notice  of 
her  ownership,  as  provided  by  the  statute,  it  is  liable  to  be 
taken  in  execution  for  the  claim  of  one  who  gave  credit  to 
the  husband  while  the  property  was  in  his  possession  and 
who  had  no  notice  of  the  wife's  ownership;  Smith  v. 
Sewetty  13  Iowa,  94 ;  Odell  &  Updegraff  v.  Lee  dk  Kin- 
nardj  14  id.  411;  Myers  v.  McDonald^  27  id.  391, 
and  that  under  the  statute  personal  property,  in  the  com- 
mon use  and  joint  possession  of  the  husband  and  wife,  is 
prima  facie  under  the  control  of  the  husband  and  subject 
to  his  debts.  And  the  wife  can  protect  herself  only  by  a 
compliance  with  the  requirements  of  the  statute.  Smith 
V.  Hewetty  awpra.  In  the  case  under  consideration  there 
is  no  conflict  in  the  evidence  upon  any  material  fact  in- 
volved. The  plaintiif  and  her  husband  were,  to  say  the 
least,  in  the  common  use  and  joint  possession  of  the  farm 
and  personal  property  from  1866  until  1869.  This  rela- 
tion existed  at  the  time  credit  was  given  to  the  husband 
by  the  defendant.  The  defendant  had  no  notice  at  any 
time  of  any  ownership  in  plaintiff  until  after  the  levy,  and 
the  wife  has  failed  to  file  the  required  notice  with  the 
recorder.  The  verdict,  therefore,  was  clearly  against  the 
evidence  and  should  have  been  set  aside  on  defendant's 

motion.  For  this  error  the  judgment  of  the  circuit  court 
. 

IS 

Reversed. 
Y0L.XXXI.— 71 
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129    446  

129    447 


BuBDioK  y.  Baboook  ^  dU 

CHAJiTDLEB    Y.    SaHS. 

I.  Per  CnsiAM. 

1.   SduxdSj  ENVOBCBMEKT  OF  BULBS:  DI8HIB8AL  OF  PUPILa     Under 

the  constitution  and  lawi  of  Iowa,  it  is  competent  for  boards  of 
school  directors  to  provide  by  rules,  that  pupils  maj  be  suspended 
from  the  schools  in  case  thej  shall  be  absent  or  tardj,  except  for 
sickness  or  other  unavoidable  cause,  a  certain  number  of  times 
within  a  fixed  period. 

2. Such  rules  are  reasonable  and  proper  for  the  government  of 

schools,  and  their  enforcement  is  essential  to  their  well-being  and 
the  success  of  pupils  therein. 

II.  Per  Miller,  J.,  dissenting. 

8. The  power  under  the  statute  and  constitution,  to  provide  by 

rules  or  regulations  for  the  government  of  schools  is  limited  to  the 
conduct  of  pupils  while  at  school,  and  cannot  (except  in  cases  of 
gross  immorality)  extend  to  the  conduct  of  pupils  out  of  school,  or 
their  failure  to  attend  and  the  like.  These  matters  are  within  the 
rightful  control  of  the  parent  or  guardian. 

Appeal  from  WmnesMek  District  C(ywrt. 
MoNDAT,  June  19. 

These  oases  involve  substantially  the  same  facts.  They 
are  actions  at  law,  and  the  pleadings  in  each  set  np  the 
same  causes  of  action  and  defense. 

The  defendant  Babcock  is  the  superintendent  of  the 
schools  of  the  independent  school  district  of  Deoorah  ;  the 
other  defendants  are  the  board  of  directors  of  that  district 
Previous  to  the  acts  which  are  made  the  foundation  of 
plaintiff's  actions,  the  defendants,  in  their  official  capac- 
ity as  directors  and  teacher,  adopted  and  promulgated,  for 
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the  government  of  the  schools  under  their  charge,  the  fol- 
lowing, among  other  rules : 

"  KuLE  10,  —  Any  pupil  who  is  absent  six  half-days  in 
any  consecutive  four  weeks,  and  two  times  tardy,  shall  be 
counted  as  one  absent,  unless  detained  by  sickness  or  other 
unavoidable  cause,  and  shall  be  suspended  from  the  schools 
until  the  end  of  the  term,  or  until  re-instated  by  the  super- 
intendent or  board." 

"Rule  11.  —  Teachers  may  require  absence  and  tardi- 
ness to  be  certified  to  by  parent  or  guardian,  in  writing  or 
personally,  or  by  special  messenger.  All  lessons  lost  on 
account  of  absence  may  be  made  up  at  the  discretion  of 
the  teacher." 

"KuLE — .  —  Pupils  may  be  excused  from  the  public 
schools  for  the  purpose  of  receiving  instruction  elsewhere, 
jiot  to  exceed  two  hours  in  any  week,  at  such  times  as  shall 
not  interfere  with  their  regular  recitations  in  school." 

The  plaintiffs  in  these  cases  were  pupils  in  the  public 
schools  of  the  district,  and  for  absence  and  tardiness,  under 
rule  10,  were  suspended.  In  the  first  case  the  teacher  in- 
formed the  father  of  the  plaintiff  of  the  fact  of  his  son's 
absence  and  tardiness,  and  that  he  would  be  re-instated  if 
a  proper  excuse  were  rendered  for  him,  and  assurance  given 
that  the  acts  would  not  be  repeated.  The  father  informed 
the  teacher  that  his  son  had  been  kept  at  home  to  perform 
certain  labor,  and  was  for  that  reason  absent  and  tardy  at 
school ;  that  he  could  give  no  assurance  against  the  repeti- 
tion of  the  fault,  and  claimed  the  right  to  detain  his  child 
from  school  at  any  time  for  like  reasons,  and,  notwith- 
standing the  rule  and  action  under  it,  to  send  him  to  the 
school. 

In  the  second  case,  the  plaintiff  had  been  kept  from 
school  by  her  parents,  for  the  purpose  of  being  taken  with 
them  upon  a  visit.  The  parents  represented  that,  as  they 
were  in  humble  circumstances,  they  could  not  leave  their 
children  at  home  when  they  made  a  visit,  and  for  that  rea- 
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son  found  it  necessary  to  take  the  child  with  them.  The 
absence  for  which  plaintiff  was  suspended  was  the  second 
offense  of  the  kind  by  her  against  the  rules  of  the  school. 
The  petition  claims  damages  for  the  suspension  of  the 
plaintiff,  and  prays  that  defendant  be  restrained  frotn  en- 
forcing the  rule,  and  required  by  proper  order  to  admit 
plaintiffs  into  the  school.  A  preliminary  injunction  to 
that  effect  was  allowed  in  each  case,  which  was  made  per- 
petual at  the  final  hearing  upon  motion  to  dissolre,  and 
judgments  for  costs  were  rendered  against  defendants,  who 
appeal  in  each  case. 

Willett  (&  JBv/mett  for  the  appellants. 

Cooley  (&  PaUerson  for  the  appellee. 

Beck,  J. — The  decision  of  these  cases  turns  upon  the 
power  of  the  board  of  directors  of  the  school  district  to 
establish  and  enforce  the  rules,  especially  rule  10,  under 
which  the  plaintiffs  were  suspended  from  the  school.  The 
fact  of  plaintiffs'  disobedience  of  this  rule  is  not  denied : 
the  simple  question  for  us  to  determine  is  this:  Has  tl^e 
board  authority  to  prescribe,  and  through  the  teacher  to 
enforce,  the  rule  in  question  by  the  suspension  of  a  pupil 
who  disobeys  it  from  the  privileges  of  the  school  ? 

The  board  of  directors  of  each  school  district  of  the 
State  are  empowered  to  "  select  a  person  who  shall  have 
the  general  supervision  of  the  schools  of  their  district,  sub- 
ject to  the  rules  and  regulations  of  the  board."  Acts  9th 
General  Assembly,  ch.  172,  §  22. 

They  are  required  to  aid  the  teachers  in  establishing 
and  enforcing  rules  for  the  government  of  the  schools 
(sec.  27) ;  and  the  sub- director  "  shall  have  power,  with  the 
concurrence  of  the  president  of  the  board  of  directors,  to 
dismiss  any  pupil  from  the  schools  of  his  sub-district,  for 
gross  immorality,  or  for  persistent  violation  of  the  r^nla- 
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tions  of  the  school;  and  to  re-admit  them,  if  he  deem 
proper  so  to  do."  See.  51.  Independent  districts  possess 
the  same  powers,  and  are  governed  by  the  same  laws,  so 
far  as  they  may  be  applicable,  as  district  townships.  Sec.  89. 

From  the  foregoing  references  to  the  statute,  it  indispu- 
tably appears  that  the  defendants  in  these  cases,  being  the 
board  of  directors  and  superintendent  of  schools  of  the 
district,  are  clothed  with  authority  to  establish  all  reason- 
able and  proper  rules  for  the  government  of  the  schools, 
and  to  control  the  conduct  of  the  pupils  attending  the 
same.  The  power  to  dismiss  from  the  school  pupils  who 
persistently  violate  such  regulations  is  expressly  conferred. 
Upon  these  points  there  can  be  no  question,  and  we  do 
not  understand  that  plaintiff's  counsel  deny  that  the  law 
is  as  above  stated.  But  it  is  insisted  that  the  rule  in  ques- 
tion is  unreasonable,  and  in  its  enforcement  operates 
oppressively  and  unjustly  toward  the  pupils. 

2.  The  point  thus  presented  for  our  determination  is 
narrowed  to  the  single  question :  Is  the  rule  imder  which 
plaintiffs  were  suspended  from  the  school  reasonable  and 
proper? 

The  object  of  public  schools,  as  established  by  our  laws, 
is  to  secure  education  to  the  children  of  the  State.  The 
intention  of  the  law  is,  not  that  the  children  shall,  at  cer- 
tain-times or  on  certain  days,  be  simply  gathered  together, 
but  that,  when  assembled,  they  shall  be  instructed.  Their 
progress  in  learning  is  the  grand  object  of  the  law.  It 
intends  that  the  school  shall  be  so  conducted  that  the  chil- 
dren shall  acquire  the  greatest  benefits  by  making  the  most 
rapid  advances  in  the  acquisition  of  knowledge  and  mental 
discipline. 

Any  rule  of  the  school,  not  subversive  of  the  rights  of 
the  cbildren  or  parents,  or  in  conflict  with  humanity  and 
the  precepts  of  divine  law,  which  tends  to  advance  the 
object  of  the  law  in  establishing  public  schools,  must  be 
considered  reasonable  and  proper. 
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It  requires  but  little  experience  in  the  instruction  g£ 
children  and  youth  to  convince  any  one  that  the  only 
means  which  will  assure  progress  in  their  studies  is  to 
secure  their  attendance— the  application  of  the  powers  of 
their  minds  to  the  studies  in  which  they  are  instructed. 
Unless  the  pupil's  mind  is  open  to  receive  instruction,  vain 
will  be  the  eflTort  of  the  teacher  to  lead  him  forward  in 
learning.  This  application  of  the  mind  in  children  is 
secured  by  interesting  them  in  their  studies.  But  this 
cannot  be  done  if  they  are  at  school  one  day  and  at  home 
the  next  —  if  a  recitation  is  omitted  or  a  lesson  left  un- 
learned at  the  whim  or  convenience  of  parents.  In  order 
to  interest  a  child  he  must  be  able  to  understand  the  sub- 
ject in  which  he  is  instructed.  K  he  has  failed  to  prepare 
previous  lessoQS,  he  will  not  understand  the  one  which  the 
teacher  explains  to  him.  K  he  is  required  to  do  double 
duty,  and  prepare  a  previous  lesson,  omitted  in  order  to 
make  a  visit,  or  do  an  errand  at  home,  with  the  lesson  of 
the  day,  he  wUl  fail  to  master  them,  and  become  discour- 
aged. The  inevitable  consequence  is  that  his  interest  flags, 
and  he  is  imable  to  apply  the  powers  of  his  mind  to  the 
studies  before  him.  The  rule  requiring  constant  and 
prompt  attendance  is  for  the  good  of  the  pupil,  and  to 
secure  the  very  objects  the  law  had  in  view  in  establishing 
public  schools.    It  is  therefore  reasonable  and  proper. 

In  another  view  it  is  required  by  the  best  interest  of  all 
the  pupils  of  the  schooL 

Irregular  attendance  of  pupils  not  only  retards  theii 
own  progress,  but  interferes  with  the  progress  of  those 
pupils  who  may  be  regular  and  prompt.  The  whole  class 
may  be  annoyed  and  hindered  by  the  imperfect  recitations 
of  one  who  has  failed  to  prepare  his  lessons  on  account  of 
absence.  The  class  must  endure  and  suffer  the  blunders^ 
promptings  and  reproofs  of  the  irregular  pupil,  all  result- 
ing from  failure  to  prepare  lessons  which  should  have  been 
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studied  when  the  child's  time  was  occupied  by  direction 
of  the  parent  in  work  or  visiting. 

Tardiness,  that  is,  arriving  late,  is  a  direct  injury  to  the 
whole  school.  The  confusion  of  hurrying  to  seats,  gather- 
ing together  of  books,  etc.,  by  tardy  ones,  at  a  time  when 
all  should  be  at  study,  cannot  fail  to  greatly  impede  the 
progress  of  those  who  are  regular  and  prompt  in  attend- 
ance. The  rule  requiring  prompt  and  regular  attendance 
is  demanded  for  the  good  of  the  whole  school.  While  it 
may  be  admitted  that  absence  and  tardiness  are  acts  com- 
mitted out  of  school  hours,  yet  as  their  effects  and  conse- 
quences operate  upon  the  school  —  the  pupils  when  assem- 
bled for  instruction  —  they  are  therefore  subject  to  control 
by  rules  for  the  government  of  the  schools.  If  the  effects 
of  acts  done  out  of  school-houses  reach  within  the  school- 
room during  school  hours  and  are  detrimental  to  good 
order  and  the  best  interest  of  the  pupils,  it  is  evident  that 
such  acts  may  be  forbidden.  Truancy  is  a  fault  committed 
away  from  school.  Can  it  be  pretended  that  it  cannot  be 
reached  for  correction  by  the  school  board  and  teachers  ? 
A  pupil  may  engage  in  sports  beyond  school  that  will 
render  him  unfit  to  study  during  school  hours.  Cannot 
these  sports  be  forbidden  ?  The  view  that  acts,  to  be  within 
the  authority  of  the  school  board  and  teachers  for  discipline 
and  correction,  must  be  done  within  school  hours,  is  nar- 
row, and  without  regard  to  the  spirit  of  the  law  and  the 
best  interest  of  our  common  schools.  It  is  in  conflict,  too, 
with  authority.  See  upon  this  point.  Lander  v.  Sea/very 
82  Vt.  114,  and  Sherman  v.  InhabUamis  of  Charlestown^  8 
Cosh.  160,  the  doctrine  we  have  above  endeavored  to  sus- 
tain is,  in  these  cases,  distinctly  announced. 

The  rule  in  question  as  we  have  shown  operates  directly 
upon  the  order  of  the  school  —  upon  the  pupils  when 
assembled  for  instruction.  It  promotes  efficiency  to  the 
school,  and  secures  the  progress  of  the  pupils  in  their 
studies.    It  is,  therefore,  a  rule  for  the  government  of  the 
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school^  and  must  be  regarded  as  proper  and  rea^nable,  and 
within  the  authority  of  the  school  officers  to  prescribe  and 
enforce. 

3.  It  is  argued  that  the  rule  interferes  with  parental 
authority,  inasmuch  as  it  deprives  the  parent  of  his  right  to 
tlie  services  and  society  of  the  child  at  times  when  he  may 
require  them.  The  argument  has  equal  force  against  all 
schools,  for  it  is  obvious  that  the  child  cannot  both  attend 
school  and  at  the  same  time  be  engaged  in  labor  for  the 
parent,  or  in  his  society.  The  services  and  society  of  the 
child  during  school  hours  cannot  be  at  the  disposal  of  the 
father.  K  the  parent  would  bestow  on  his  ofispring  the 
great  benefits  of  an  education,  he  must  forego  the  little 
profit  of  the  child's  labor  and  the  pleasure  of  his  constant 
Society.  If  he  would  have  him  make  proper  advances  in 
school,  he  must  not  distract  his  attention  and  slacken  his 
interest  by  interruptions  for  a  day  or  two  in  a  week,  or  an 
hour  or  so  in  a  day,  for  the  little  advantage  that  may  be 
derived  from  his  labor  during  such  times.  Neither  has  the 
parent  the  right  to  interfere  with  the  order  of  the  school  or 
the  progress  of  other  pupils,  by  sending  his  own  child  at 
times  and  in  a  condition  that  will,  as  we  have  seen,  prove 
an  annoyance  and  hindrance  to  others. 

As  we  all  surrender  to  society  some  of  our  natural 
rights  that  we  may  enjoy  its  great  advantages,  so  must  the 
parent  give  up  the  society  and  service  of  his  child  for  the 
incalculably  greater  benefit  of  the  education  which  his  oflF- 
spring  will  receive  from  attendance  at  the  public  school. 

4.  Again,  it  is  said  that  the  rules  visit  upon  the  child 
punishment  for  the  parent's  offense.  That  is,  the  child  is 
kept  from  school  through  the  fault  of  the  parent,  and  is 
pimished  for  the  act  of  the  parent  in  detaining  him.  If 
the  good  of  the  children  were  to  be  considered  only,  there 
would  be  force  in  this  argument;  but  it  is  completely 
answered  by  the  consideration  that  the  parent's  act  is  an 
injury  to  the  whole  school.    He  makes  the  child,  in  the 
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exercise  of  his  authority,  a  source  of  annoyance  and  abso- 
lute injury  to  all  the  other  pupils  of  the  school.  This  he 
cannot  do.  The  child,  through  no  fault  of  his  own  or  of  his 
parents,  may  be  afficted  with  a  contagious  disease,  yet,  as 
the  good  of  other  pupils  demanded  it,  he  may  be  for  that 
reason  forbidden  attendance  at  the  school.  Sjmir  v.  Cumr 
tnings^  23  Pick.  225.  So,  if,  by  the  exercise  of  parental 
authority,  the  child  is  made  to  act  in  such  a  manner  as  to 
interfere  with  the  progress  of  his  fellow  pupils,  it  is  the 
duty  of  those  having  charge  of  the  school  to  remove  the 
evil  by  dismissing  the  pupil  causing  it.  The  good  of  the 
whole  school  cannot  be  sacrificed  for  the  advantage  of  one 
pupil  who  has  an  unreasonable  father.  Upon  the  parent 
must  rest  the  great  responsibility  of  depriving  his  child  of 
the  opportunities  of  education,  which  the  laws  of  the  State 
so  generously  oflfer.  If  the  education  of  children  were 
compulsory  upon  parents,  who  could  be  reached  by  propei^ 
penalties,  as  for  an  offense  for  feilure  to  send  their  children 
to  school,  in  that  case  the  child  could  be  relieved  from  the 
hardship  of  expulsion,  and  the  parent  made  responsible  for 
his  acts  in  detaining  him  from  school.  As  the  law  now  is, 
no  other  means  can  be  devised  for  enforcing  the  rule 
requiring  regular  and  prompt  attendance,  than  the  penalty 
of  expulsion. 

The  foregoing  views,  it  is  believed,  are  sustained  by  the 
following  cases :  Sherman  v.  InJuibitcmts  of  Cha/rlestown^ 
8  Cush.  160 ;  Donahoe  v.  RichardSj  88  Me.  379  ;  Landes 
V.  SeaveTy  32  Vt.  114 ;  Gumey  v.  Pdhiiiy  32  Vt.  224 ; 
Speller  v.  Inhabikmts  of  Wbbum^  12  Allen,  127. 

5.  It  is  urged  as  an  objection  to  the  rules  in  question 
that  poor  parents  who  require  at  certain  times  of  the  day, 
as  the  morning  hours  or  during  the  whole  of  school  days, 
the  services  of  their  children  to  aid  in  earning  their  sup- 
port, will  be  prohibited  sending  to  the  public  schools.  But 
this  application  of  the  rules  is  foreign  to  their  spirit,  and  it 
cannot  be  presumed  that  they  will  be  xmjustly  and  wanton- 
VoL.  XXXI.  — 72 
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ly  enforced  in  cases  not  in  their  spirit.  The  10th  rule  pro- 
vides that  absence  and  tardiness,  unless  from  sickness  or 
other  v/navoidable  caitsesy  shall  be  punished  by  suspension ; 
and  the  11th  rule  provides  that  the  parents  may  be 
required  to  certify  the  cause  of  absence  and  tardiness. 
Now  we  cannot  believe  that  a  school  board  or  school 
teacher  within  our  State  would  not  accept  as  an  unavoid- 
able t^use  of  absence  or  delay  in  reaching  school,  the  6u^ 
that  the  child's  services,  at  such  times,  were  demanded  for 
its  own  support  or  that  of  its  parent.  In  such  cases  the 
school  boards  and  teachers  would  be  bound  to  permit  in- 
convenience and  annoyance  to  other  pupils,  which  we  have 
above  pointed  out,  for  the  sake  of  such  unfortunate  ones, 
upon  whom  want  has  enforced  the  necessity  of  labor  dur- 
ing school  hours.  Ko  such  case  as  this  is  made  by  the 
records  before  us. 

In  the  first  case  the  son  was  detained  from  school  to  do 
some  work  in  preparing  "  shrubbery  for  winter,"  and  his 
tardiness  resulted  from  the  fact  that  he  had  '^  two  cows  to 
take  care  of,"  and  was  required  "  to  do  the  marketing  for 
the  family."  These  &cts  do  not  indicate  a  condition  in 
life  that  requires  the  labor  of  a  lad  either  for  his  own  sup 
port  or  for  that  of  his  parents. 

In  the  other  case,  the  daughter  was  kept  from  school  to 
visit  with  her  parents.  A  family  that  can  afford  to  visit 
may  well  keep  their  children  at  school,  and  if  this  can 
only  be  done  by  the  parents'  depriving  themselves  of  the 
pleasures  of  visiting,  it  is  not  too  great  a  sacrifice  to  secure 
the  great  benefits  of  education  to  their  offspring. 

The  judgmeuts  of  the  district  court  are  reversed,  and 
the  causes  are  remanded  for  proceedings  and  judgments  in 
accordance  with  this  opinion. 

Reversed. 

• 

Cole,  J.  —  I  concur  fully  in  the  conclusion  reached  by 
the  foregoing  opinion.    I  ground  my  determination  chief- 
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ly  upon  this :  Our  constitution  has  clothed  the  legislature 
with  the  power^  and  has  expressly  devolved  upon  it  the 
duty^  of  "  providing  for  the  education  of  all  the  youths  of 
the  State  through  a  system  of  common  schools."  Art.  9, 
§  12.  It  is  expressly  given  "  full  power  and  authority  to 
legislate  and  make  aU  needful  rules  and  regulations  in 
relation  to  common  schools."  Art.  9,  §  8.  And,  as  if  to 
indicate  the  propriety  of  forfeiting  rights,  the  constitution 
declares  that  "any  district  failing  for  two  consecutive 
years  to  organize  and  keep  up  a  school  may  be  deprived 
of  their  portion  of  the  school  fund."  The  legislature 
being  thus  invested  with  fuU  power  to  make  all  needful 
rules  and  regulations,  which  by  legislative  enactments  has 
been  given  to  the  district  boards,  it  would  at  least  require 
proof  of  gross  abuse  of  that  legislative  discretion  to 
justify  a  court  in  declaring  a  rule  imconstitutional,  and 
hence  illegal.  No  such  abuse  is  shown  in  this  case.  It 
being  thus  within  the  power  of  the  board  of  directors,  they 
are  responsible  for  its  exercise,  and  courts  cannot  properly 
either  restrain  or  annul  their  action. 

Miller,  J.  (dissenting)  —  I  am  unable  to  give  my  assent 
to  the  conclusions  of  the  opinions  announced  in  these 
cases,  or  to  the  reasons  on  which  they  are  founded. 

The  question  involved  is  one  of  power.  It  is,  whether 
the  defendants  have  the  power  or  legal  authority  to  expel 
the  plaintiffs  from  the  public  schools  for  the  causes  shown. 
The  people  of  the  State  have  imposed  the  duty  upon  the 
legislature  to  ^'provide  for  the  education  of  all  the  youths 
of  the  State,  through  a  system  of  common  schools."  § 
12,  art.  9,  New  Constitution;  §  15,  of  same  art.,  and 
ch.  172,  Laws  of  1862.  The  munificent  grant  made  by 
the  general  government  to  the  people  of  the  State  for 
the  purposes  of  education  has  been  coniided  by  them  to 
the  legislature,  upon  whom  they  have  imperatively  enjoined 
this  duty  of  providing  for  the  education  of  all  the  youths 
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of  the  State.  Not  some  of  them,  but  all.  Not  the  rich 
only,  but  the  poor  also.  In  obedience  to  the  will  of  the 
people  thus  expressed,  the  general  assembly  have  adopted 
such  legislation  as  to  them  seemed  appropriate  to  secure 
to  the  youths  of  the  State,  without  distinction  of  race, 
color  or  sex,  the  benefits  of  a  common  school  education. 
See  ch.  172,  Laws  of  1862.  As  appropriate  means  to 
this,  the  legislature,  by  that  chapter,  has  divided  the  State  < 
into  school  districts,  created  them  bodies  corporate,  pro- 
vided the  time  and  mode  of  electing  officers,  defined  their 
duties  and  limited  their  powers.  Each  civil  township 
that  is  now  or  may  be  hereafter  organized  in  the  sevend 
counties  of  the  State  constitutes  a  school  district,  and 
"  any  city  or  town  containing  within  its  limits  not  less 
than  three  hundred  inhabitants,  and  certain  territory 
contiguous  thereto,  may  be  constituted  a  separate  school 
district."  Sec.  48.  When  so  constituted  such  separate 
school  districts  "  shall  be  governed  by  the  laws  enacted 
for  the  regulation  of  district  townships  so  far  as  the  same 
may  be  applicable."     Sec.  89. 

These  school  districts  are  created  and  belong  to  that 
class  of.  corporations  denominated  pvhlio  or  political  cor- 
porations, created  by  the  legislature  and  invested  with 
certain  powers,  and  have  for  their  objects  the  government 
of  the  schools  of  the  State.  They  are  the  auxiliaries  of 
the  State  government  in  that  important  branch  of  municipal 
regulation  that  pertains  to  the  education  of  the  youths  of 
the  State  hj  public  benefaction. 

The  doctrine  is  well  settled  and  elementary,  that  this 
class  of  corporations  have  and  can  exercise  such  powers, 
and  such  only,  as  are  expressly  granted  by  the  legislature, 
and  such  incidental  ones  as  are  necessary  for  the  purpose 
of  carrying  into  effect  the  powers  expressly  granted,  and 
that  these  powers  are  to  be  strictly  and  closely  construed. 
2  Kent's  Com.  299 ;  Cla/rke  v.  City  of  Des  Moines^  19 
Iowa,  199 ;  Cla/rk^  Dodge  cfe  Co.  v.  The  City  of  Davenport^ 
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14  id.  494  ;•  The  City  of  Burlington  v.  Kdlar,  18  id. 
60 ;  Mmtrow  v.  Laney  23  How.  (U.  S.)  435. 

This  class  of  corporations  being  the  mere  creatures  of 
the  law,  created  for  particular  and  specific  purposes,  deriv- 
ing all  their  powers  from  the  law  creating  them,  it  is  held 
to  be  perfectly  just  and  proper  that  they  should  be  confined 
strictly  within  the  powers  conferred  upon  them  by*  the 
legislature,  and  that  they  are  obliged  strictly  to  show  their 
authority  for  what  it  assumes  to  do.  So,  also,  the  acts  of 
the  oflScers  and  agents  of  the  corporations  are  construed 
with  equal  strictness.  They  cannot  transcend  the  powers 
conferred  upon  the  corporation  itself,  so  as  to  bind  the 
corporation  or  justify  4;heir  own  acts.  See  authorities  above 
cited,  and  see,  also,  Oochrom  v.  MoCleary^  22  Iowa,  75. 

In  the  light  of  these  well-established  rules  of  law  I  pro- 
ceed to  examine  what  power,  if  any,  the  legislature  has 
conferred  upon  these  corporations  to  expel  pupils  from  the 
public  schools.  Section  51  of  the  act  before  referred  to 
provides  that  the  sub-director  *'  shall  have  power,  with  the 
concurrence  of  the  president  of  the  board  of  directors,  to 
dismUs  any  pupil  from  the  schools  of  his  district,  ybr  gross 
immorality^  or  for  persistent  violation  of  the  regulations 
of  the  school,  and  to  re-admit  them  if  he  deems  proper  so 
to  do."  In  this  section  is  contained  the  only  grant  of 
power  possessed  by  these  corporations  to  dismiss  a  pupil 
from  the  public  schools.  It  designates  the  oflBicers  upon 
whom  the  power  is  conferred,  and  the  causes  for  which  the 
power  may  be  exercised,  and  the  power  can  be  exercised  by 
no  other  officer  or  person  and  for  no  other  causes  than  those 
spedfied.  Mepressio  est  unites,  exdusio  dUerius,  For  two 
causes  then,  and  for  two  only,  is  authority  conferred  on  the 
Bub-director,  or,  in  case  of  a  city  or  town,  upon  the  board 
of  directors,  to  dismiss  a  pupil  from  the  schools,  viz. :  "  for 
gross  immorality,  or  for  persistent  violation  of  the  regula- 
tions of  the  schooL"  It  is  not  pretended  that  the  pupils, 
in  the  cases  before  us,  were  expelled  for  the  cause  first 
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named,  bnt  for  the  second.  Let  xxb  examine  this  claim  of 
power.  The  27th  section  of  the  school  law  (ch.  172, 
Laws  of  1862)  authorizes  the  board  of  directors  "  to  visit 
the  schools  in  their  district,  and  aid  the  teachers  in  establish- 
ing  and  enforcing  rules  for  the  government  of  the  ^ooW 
Under  this  section  the  board  of  directors  of  the  independent 
school  district  of  Decorah,  assumed  the  authority  to  adopt 
what  they  designate  as  "rule  10,"  which  is  as  follows: 

"  Any  pupil  who  is  absent  six  half  days  in  any  con- 
secutive four  weeks,  and  two  times  tardy  shall  be  counted 
as  once  absent,  unless  detained  by  sic^ess  or  other  un- 
avoidable cause,  and  shall  be  suspended  from  the  schools 
until  the  end  of  the  term,  or  imtil  re-instated  by  the  super- 
intendent or  board."  Acting  under  this  pretended  rule  the 
superintendent,  one  of  the  appellants,  suspended  the  plain- 
tiffs in  these  cases. 

Now,  in  the  first  place,  I  utterly  deny  the  authority  of 
the  board  to  establish  and  enforce  this  so-called  rule,  be- 
cause the  statute  has  conferred  upon  them  only  the  power 
to  establish  and  enforce  "  rules  for  the  government  of  the 
eohooU  as  suchf^  and  this  rule  is  in  no  respect  one  for  that 
purpose.  It  is  a  rule-to  state  it  mildly-for  the  regula. 
tion  of  parents  and  guardians  who  send  pupils  to  the  pub- 
lic schools,  and  also  for  the  government  of  the  pupils  out 
of  and  away  from  school.  A  school  is  a  congregation  of 
pupils  for  the  purpose  of  instruction  by  teachers,  and  all 
regulations  applying  to  such  pupils  in  such  congregated 
capacity  are  properly  called  rules  for  the  government  of 
the  school,  but  rules  which  do  not  apply  to  them  in  such 
congregated  capacity,  are  not,  in  any  correct  sense,  rules 
for  the  government  of  the  schooL  The  rule  under  consid- 
eration says  to  the  parent,  "  you  must  so  regulate  your 
affairs  that  your  child  shall  attend  school  thus  and  so,  or, 
if  you  do  not,  your  cliild  shall  be  denied  the  privilege  of 
attending  during  our  sovereign  pleasure.  This  is  no  more  a 
rule  for  the  government  of  the  school  than  would  be  one 
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requiring  each  pupil  to  retire  to  rest  at  night  at  a  specified 
time,  and  rise  in  the  morning  at  a  stated  hour,  although 
both  might  be  excellent  precepts.  There  is  just  as  much 
authority  for  the  one  as  there  is  for  the  other,  and  no 
more.  The  power  to  make  and  enforce  rules  is  limited  by 
the  statute  to  those  which  are  for  the  government  of  a 
school  as  a  congregation  of  pupils,  and  for  the  government 
of  the  conduct  of  each  while  constituting  a  part  of  such 
congregation  or  school.  With  the  dissolution  of  this  con- 
gregation or  school  the  government  thereof  ceases  to  op- 
erate—  having  nothing  to  operate  upon  —  and  the  govern- 
ment of  the  parent  or  guardian  attaches  and  is  exclusive. 
With  this  parental  government  the  law  has  conferred  no 
authority  on  the  school  board  to  interfere  or  in  any  manner 
control.  When  the  pupil  returns  to  and  becomes  a  part 
of  the  school  the  government  of  the  parent  is,  for  the  time 
being,  surrendered  to  the  school  government.  The  pupil 
must  then  regulate'his  conduct  by  the  rules  for  the  govern- 
ment of  the  school.  This  he  is  bound  to  do.  But  out  of 
school  he  is  under  the  exclusive  government  of  parental 
authority,  and  if  under  that  authority  he  is  prevented  from 
attending  punctually  at  school,  there  is  no  power  conferred 
on  the  school  board  to  deny  him  admission  to  the  schools 
altogether  for  that  misfortune.  The  parent,  whose  author- 
ity the  child  must  obey,  deprives  him,  necessarily  or  other- 
wise, of  a  portion  of  his  school  privileges  by  keeping  him 
at  home  for  a  few  days,  and  then  the  school  directors  for 
that  cause  alone  deprive  him  of  aU  its  benefits ;  such  is 
the  working  of  the  rule  in  these  cases.  The  pupil  is  thus 
deprived  of  the  benefits  of  the  public  schools  without  any 
fault  on  his  part.  Such  a  construction  of  the  law  would 
destroy  its  very  object  and  purpose,  which  is  to  afford  a 
conmion  school  education  to  all  the  youths  of  the  State, 
and  is  subversive  of  constitutional  rights. 

Again,  if  the  board  has  the  power  to  expel  a  pupil  from 
the  schools  for  being  absent  six  half-days,  they  may  do  so 
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for  being  absent  one  half  day,  or  for  one  half  hour,  or 
minute,  or  for  any  other  act  or  omission  of  the  pupil  away 
from  the  school  as  their  caprice  may  dictate.  If  they  have 
power  to  make  a  rule  denying  admission  to  pupils  on  ac- 
count of  absence,  except  for  sickness,  they  have  the  power 
to  make  the  rule  absolute,  and  expel  them  for  absence  even 
in  case  of  sickness.  If  they  have  the  power  claimed  in 
this  case,  to  make  rules  regulating  the  conduct  of  parents 
and  pupils  out  of  school,  such  power  is  only  limited  by  the 
discretion  or  caprice  of  the  board,  for  it  will  not  be  pre- 
tended that  if  the  power  exists  the  court  can  regulate  the 
discretion  of  the  board.  See  Cla/rk  y.  Independent  School 
Dist/rict  of  Muscatine,  24  Iowa,  "aGe. 

But  it  is  said  that  it  will  not  be  presumed  the  board  will 
act  improperly  or  unreasonably  in  making  such  rules  as 
they  in  their  discretion  may  deem  proper  to  adopt.  With- 
out conceding  this  presumption,  it  is  sufficient  to  say  that 
it  affords  no  argument  in  support  of  the  exercise  of  the 
unauthorized  act  of  a  corporation  or  its  officers.  The 
question  is  not  whether  the  act  is  reasonahle,  but  whether 
it  is  authorized.  This  question  the  majority  opinion  en- 
tirely fails  to  meet,  in  my  judgment.  Tte  power  to  make 
the  rule  is  assumed,  and  its  propriety  only  discussed  and 
approved. 

To  my  mind  it  is  beyond  question  that  the  defendants 
are  not,  by  the  statute,  invested  with  the  power  to  make 
and  enforce  the  rule  under  consideration. 

In  my  opinion,  to  hold  otherwise  is  in  direct  conflict 
with  the  plain  words  of  the  statute,  and  establishes  a 
dangerous  principle.  The  power  of  excluding  a  pupil 
from  the  public  schools  for  any  cause  which  a  board  of 
school  directors  may,  in  their  discretion,  deem  conducive 
of  the  efficiency  of  the  schools,  pursued  to  its  legitimate 
consequences,  will  enable  them  to  deprive  a  large  portion 
of  the  youths  of  the  State  of  the  benefits  of  a  conmion 
school  education.    If  school  boards  may  make  any  rule, 
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not  for  the  government  of  the  school  as  sueh,  which  they 
think  will  promote  the  efficiency  of  the  schools,  then  they 
may  refuse  admission  altogether  to  colored  children,  for 
it  is  well  known  that  no  other  cause  has  created  as  much 
disturbance  in  our  common  schools  as  the  admission  there- 
in of  colored  pupils.  But  this  court  in  Cla/rh  v.  The 
Ind.  School  Dist.  of  MuBcatmSy  24  Iowa,  266,  compelled 
the  school  board  by  rnxmda/m/a%  to  receive  a  colored  pupil 
into  the  "grammar  school"  of  their  district.  And  Mr. 
Justice  Cole,  in  the  opinion  of  the  court  in  that  case, 
says :  "  Our  statute  has  elq)res8ed  the  sovereign  will  that 
all  the  youths  of  the  State  between  the  ages  of  five  and 
twenty-one  years,  shall  be  entitled  to  the  privileges  and 
benefits  of  our  common  schools ;  and  it  is  not  competent 
for  the  board  of  directors  to  resist  that  sovereign  will,  and 
to  declare  that,  since  ^public  sentiment  in  their  district 
is  opposed  to  the  intermingling  of  the  white  and  colored 
children  in  the  same  school,'  they  will  deny  equal  privi- 
leges to  some  of  the  youths." 

In  that  case  the  disturbing  element  of  color  was  held 
to  be  no  argument  in  support  of  the  exercise  of  the  unau- 
thorized act.  The  doctrine  of  that  case  holds  that 
although  the  admission  of  colored  pupils  into  the  schools 
may  be  against  public  Eentiment,  and  impauL  the  efficiency 
of  the  schools,  yet  the  board  had  no  power  to  deny  to  the 
pupil  the  right  to  attend  the  schools  for  that  reason ; 
that  the  board  had  no  discr^on  in  the  premises.  So  I 
hold  in  this  case,  that  the  law  has  conferred  no  discretion 
upon  the  board  of  directors,  much  less  upon  the  superin- 
tendent, to  deny  to  pupils  their  constitutional  and  statutory 
right  of  attending  the  public  schools  in  their  districts  for 
any  cause  except  those  specifically  mentioned  in  the 
statute.  They  are  not  invested  with  any  discretion  to  dis- 
miss pupils  and  deprive  them  of  the  benefits  of  the 
common  schools,  except  for  gross  immorality;  or  for  a 
persistent  violation  of  the  regulations  of  the  school ;  and 
Vol.  XXXI.— 78 
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tbe  mle  adopted,  and  under  which  the  plaintiff  have  been 
excluded  from  the  schools,  is  in  no  sense  a  ^^  regvlation  of 
the  %cho6lP  If  pupils  are  not  guilty  of  gross  immorality, 
and  do  not  persistently  violate  the  rules  for  the  regulation 
of  their  conduct  while  at  school,  there  is  no  authority  vested 
in  the  board  of  directors  to  exclude  them  from  the  sdiools 
for  any  other  cause. 

The  cases  cited  in  the  majori^  opinion  in  support  of  the 
power  dauned  will,  upon  examination,  be  found  inappli- 
cable to  the  question  in  this  case.  The  defendants  in  these 
cases  derive  their  authority  from  the  law  creating  them, 
and  that  law  is  the  measure  and  limit  of  thdr  powers. 
To  the  statutealone  are  we  to  look  in  ord^  to  asc^tain  the 
powers  of  these  corporations. 

When  we  look  there  we  &il  to  find  any  grant  of  tiie 
power  daimed  by  defendants.  Nor  is  it  a  necessary  inci- 
dent to  the  powers  granted.  To  uphold  the  claim  of  power 
in  these  cases  erects  these  school  corporations  into  irrespon- 
sible and  uncontrollable  powers,  whose  authority  is  lim- 
ited only  by  their  notions  of  propriety,  which  is  contraiy 
to  all  well-settled  rules  of  construction  applicable  to  oor- 
porati<»is.  In  my  opinion  the  judgment  of  the  court 
below  should  be  Affirmed. 


SlSbweb  v.  AlVes. 


1«  Ihzaale:  gohbination  bbtwesn  butxbs:  KvmEHOB.  Where  a 
eombination  U  entered  into  between  the  porohMera  at  a  tax  sale, 
to  the  effect  that  they  will  not  bid  against  each  other,  or  that  thej 
win  bid  in  torn,  the  imleiB  void. 

d. Evidence  that  such  coarse  was  porsned  at  the  sale  Is  admiss 

ible,  in  the  first  instance,  althoogh  it  is  not  shown  thatihe  defend- 
ant,  who  was  a  purchaser  thereat,  was  a  party  to  sach  oombtnatkiiL 
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Ajppealfrom  Black  Hawk  District  Ck/wrt, 

MoNDATy  JUNB  19. 

AcnoK  in  equity  for  the  setting  aside  of  a  tax  title  to 
the  S.  £.  \  of  S.  £.  \  of  section  23|  township  89,  range 
11,  in  Black  Hawk  comity. 

Answer  in  denial  Trial  by  the  oonrt  by  the  second 
method  of  trying  equitable  issues.  Decree  for  plaintiff: 
defendant  appeals.  The  necessary  &cts  appear  in  the 
opinion. 

■ 

Boiesy  AUen  <6  Oouch  for  the  appellant. 

O.  JUtUer  and  George  Ordway  for  the  appellee. 

Bat,  Oh.  J. — L  The  plaintiff  introduced  as  a  witness, 
James  W.  McOlure,  who  was  deputy  treasurer  of  the 
county  of  Black  Hawk,  at  the  time  of  the  sale  of  lands  for 
taxes  in  1863,  when  the  lands  in  controversy  were  sold. 

After  this  witness  had  testified  that  he  did  not  know  of 
his  personal  knowledge  of  any  combination  among  the 
bidders,  and,  after  objection  by  defendant  to  evidence  of 
the  conduct  of  other  parties,  not  shown  to  have  been  act- 
ing in  concert  with  him,  the  plaintiff  proved  by  this  wit- 
ness that  the  bidders  at  sudi  sale  formed  th^nsel  ves  into  a 
ring,  and  took  their  turns  in  bidding ;  that,  if  the  party 
whose  turn  it  was  refused  to  bid,  the  piece  offered  was 
passed  to  £he  next,  and  so  on;  that  controversies  arose 
among  the  bidders  as  to  whose  turn  it  was  to  bid,  but  the 
language  used  the  witness  could  not  state;  that,  on  open- 
ing the  sale  after  an  adjournment,  they  would  ask  whose 
turn  it  was  to  bid,  and  the  person  designated  would  first 
bid ;  that  no  bid  was  for  less  than  the  whole  tract  taxed. 
That  the  land  in  question  was  sold  to  defendant ;  witness 
thinks  that  William  F.  Case  bid  it  off  £or  defendant ;  is 
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not  sure  whether  Allen  waa  there  in  person  or  not ;  that 
Case  bid  off  land  for  himself  at  said  sale,  and  witness 
thinks  for  defendant  also ;  thinks  he  gave  Allen  his  turn 
in  bidding;  thinks  Case  took  part  in  the  controversies; 
thinks  the  land  in  question  was  wort}i  $6  or  $7  an  acre  at 
time  of  sale.  Witness  testified  on  cross-examination  diat 
he  had  no  knowledge  from  any  thing  he  heard  Case  or 
d^endant  saj,  that  either  of  them  was  a  party  to  any 
agreement  in  relation  to  t^e  manner  of  bidding  at  that 
jsale;  that  if  any  agreement  was  made  by  any  parties, 
he  had  no  personal  knowledge  of  the  terms  of  that  agree- 
ment ;  that  he  could  not  state  what  it  was  that  Case  said  in 
the  controversy  that  arose  at  the  side,  nor  that  defendant 
was  present  at  the  controversies,  or  any  of  them ;  that  he 
could  not  Awear  positively  whether  Case  or  d^endant  bid 
off  this  land ;  that  the  treasurer's  books  show  that  it  was 
bid  off  by  defendant,  but,  whether  in  person  or  by  agent, 
they  do  not  show.  On  his  re-direct  examination  he  stated 
that  he  could  not  say  that  he  knew  Case  bid  off  any  land 
for  defendant  at  that  sale.  And  in  cross-examination  he 
8»d  he  thought  Allen  was  present  in  person  at  one  sale, 
but  whether  it  was  this  or  not  he  could  not  state ;  that  he 
never  heard  any  controversy  between  defendant  and  any 
bidder  at  any  sale. 

Before  the  hearing  of  the  cause  defendant  filed  a  motion 
to  strike  out  the  evidence  of  the  witness,  McClure,  as  to 
the  Qonduct  of  other  parties  at  the  sale.  The  motion  was 
overruled.  D^<^dant  assigns  the  ruling  of  the  court  as 
error.  We  do  not  so  regard  it.  Defendant  relies  upon  the 
ease  of  Bldridge  v.  KuM^  27  Iowa,  160.  The  cases  are 
not  similar.  In  Eldridge  v.  KuM  the  plaintiff  ofifered  to 
jffove  that  the  purchaser,  by  his  conduct,  prevented  com- 
petition with  him  by  the  bidders  present,  in  reference  to 
many  pieces  of  land  bid  for  by  him.  It  was  held  imma- 
terial because  there  was  no  offer  to  connect  the  conduct 
of  ,the  defendant  with  the  tract  of*  land  in  controversv. 
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The  transactions  proven  in  this  case  occurred  during  the 
sale  at  which  the  land  in  dispute  was  offered,  and  affected 
it  equally  with  the  other  tracts  sold  at  the  same  time. 

The  court  did  not  err  in  overmling  the  motion  to  Btrike 
out  the  testimony  of  McClure. 

IL  It  is  claimed  that,  admitting  the  evidence  of  Mcdure) 
it  is  insufficient  to  justify  the  setting  aside  of  the  tax  sale 
and  deed.  We  think  otherwise.  The  utmost  good  faith 
should  attend  sales  of  this  kind,  through  which,  for  a 
merely  nominal  sum,  an  inchoate  title  to' valuable  land  is 
created,  which,  ii*  not  removed  by  redemption  within  three 
years,  becomes  absolute.  The  necessary  severity  of  the 
law  should  not  be  increased  by  resort  to  any  artifice  to  de- 
prive the  delinquent  tax  payer  of  the  benefit  of  those  pro- 
visions enacted  for  his  protection.  The  law  contemplates 
that  lands  upon  which  taxes  are  delinquent  shall  be  sold  to 
him  who  will  pay  the  taxes  due  thereon  for  the  least 
portion  thereof!  The  owner  is  entitled  to  the  benefits 
arising  from  a  competition  among  bidders. 

It  appears  that  at  this  sale  the  bidders  formed  themselves 
into  a  ring  and  took  turns  in  bidding,  and  that,  on  opening 
the  sale  after  an  adjournment,  they  would  ask  whose  turn 
it  was  to  bid,  and  the  person  designated  would  bid  first 
An  adherence  to  this  arrangement  would  effectually  pre- 
vent^ all  competition,  and  as  a  consequence  it  appears  from 
the  testimony  that  no  hid  was  for  less  than  the  whole  tract 
taxed. 

The  defendant  was  there  either  in  person  or  by  agent, 
and  while  it  is  not  affirmatively  shown  that  he  entered  into 
any  agreement  sanctioning  such  a  procedure,  yet  he  could 
not  have  taken  part  in  the  sale  without  being  aware  of  the 
manner  in  which  it  was  conducted,  and  becoming  a  party 
thereto  by  taking  his  appropriate  turn  in  bidding;  And, 
if  not  there  in  p^-son,  the  act  of  his  agent  with  regard  to 
ihe  purchase,  is  his  own  act,  and  he  is  bound  thereby. 

He,  therefore,  at  the  sale  became  a  party  to  the  unlawful 
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manner  in  wliich.  it  was  conducted,  and  now  holds  his  tifle 
vitiated  hy  the  manner  in  which  it  was  acquired. 

The  court  properly  held  his  title,  for  this  reason,  invalid. 

The  remaining  objection,  that  eighty  acres  were  sold  in 
a  lump,  not  being  assessed  to  the  true  o^^ner,  need  not  be 
considered. 

AfSrmed. 
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^L^  Stohb  et  (d.  v.  Skerby  e6  al. 

31     58-J 
103    373| 

Jnnadiotiaii  i  TEBrrr  of  bbcobd  KBcrrALS.  In  a  direct  proce^din^ 
to  0et  aside  a  jndgment  it  may  be  shown  that,  in  fact,  the  court  had 
no  jorisdiction  of  the  j)er8on  of  defendant,  notwithstanding  redtala 
of  the  jndgment  to  the  oontzary.  Following  ifatocMnft  v.  IhiB^,  27 
Iowa,  881. 

Appeal  from  Floyd  District  Cawrt. 

Tuesday,  June  20. 

AcnoH  in  equity  to  cancel  and  set  aside  a  tax  sale  and 
deed,  and  a  decree  of  court  foreclosing  the  equity  of  the 
former  owner,  to  declare  s^d  decree  null  and  void  and 
to  quiet  title  in  plaintiffs.  There  was  a  demurrer  to 
the  petition,  which  was  overruled  by  the  court  The  de- 
fendants stood  upon  their  demurrer,  and  judgment  was 
rendered  as  prayed  for  in  the  petition.  The  defendants 
appeal. 

8ta/rr  dk  Patterson  for  the  appellants. 

PraU  ds  Soot  for  the  appellees. 

Cole,  J.  —  Counsel  for  appellants  have  discussed  the 
sufficiency  of  the  recitals  in  the  judgment  rendered  by  the 
district  court  of  Floyd  county  in  the  tax  title  foreclosure 
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prooeedingy  wherein  this  defendant^  A.  T.  Skeny,  was  plain- 
tiff, and  the  land  in  controversy  was  defendant,  the  pro- 
ceedings having  been  commenced  in  1859  to  foreclose  a 
tax  deed  made  in  1857. 

This  is  a  direct  proceeding  in  the  same  court  to  set  aside 
and  cancel  that  judgment ;  and  the  plaintiffs  herein  aver 
that  said  judgment  was  rendered  by  de&ult ;  tJKU  there  was 
no  eervioe^eWier  personally  or  }yy' pviilAoaition^of  am^ 
inal  notice  m  sadd  action;  that  no  copy  of  said  petition, 
nor  of  any  original  notice  in  said  cause,  was  ever  mailed  to 
the  owner  of  said  land,  and  no  sufficient  excuse  shown  for 
not  mailing  the  same,  etc.,  etc.  These  averments  ai^e  ad- 
mitted by  the  demurrer ;  and,  being  true,  of  coarse,  there 
was  no  authority  or  jurisdiction  in  the  court  to  render  the 
judgment;  and  this,  regardless  of  whatever  recitals  the 
judgment  itself  contains.  The  case  is  on  all-fours,  with 
JTewcoTnb  v.  Dewej/y  27  Iowa,  881. 

In  regard  to  the  first  and  second  points  made,  in  the  ar- 
gument of  appellants,  that  the  petition  does  not  state  that 
defendants  claim  the  land,  the  sufficient  answer  is,  that  no 
such  points  are  made  by  the  demurrer. 

Affirmed. 


Wmisn&  V.  Thb  Illinois  Obntbal  B.  B.  Oo. 

1.  E?idaDoe:  railroad:  carrier.  In  an  action  to  recover  damages 
of  a  railroad  company  for  injniy  to  a  lot  of  floor  daring  its  transpor- 
tation, the  evidence  of  a  witness,  who  only  saw  a  part  of  the  floor 
examined  at  the  place  of  destination,  Is  admissible  on  behalf  of 
plaintiff.  The  objection  that  the  witness  only  saw  aj>artof  the 
floor  examined,  does  not  go  to  his  competency, 

2.  OommaQ  canier;  excuftions  of  liabilitt:  onus.  In  aU  cases  of 
loss  or  injory  to  property  Introsted  to  a  common  carrier  for  trans- 
portation, the  borden  of  proof  is  on  him  to  show  that  the  loss  was 
occasioned  by  the  act  of  Qod  or  the  pobUc  enemies.     Proof  of  the 
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delirery  ef  the  goods  and  their  loes  or  Injnry  while  in  the  carrier^s 
hand^,  makes  oat  a  prima  fade  case  for  the  plaintiff. 

8. MBABT7BB  OF  DAXAesB :  BAILBOAD.  The  application  of  the  general 

role  that,  in  this  claas  of  aetiQn0,themeaaare  of  damages  is  the  dif- 
ference between  the  market  yalne  of  the  goods  as  deUvered  and 
what  their  valne  would  have  been  if  thej  had  not  been  damaged 
in  the  course  of  transportation,  is  not  always  just  and  proper. 

4.—  It  was  accordingly  held,  in  an  action  against  a  railroad  company 
for  damages  to  a  lot  of  flour,  that  the  plaintiff  might  show  and 
reoover  what  it  cost  to  put  the  flour  In  a  saleable  condition  after  its 
arrival  at  the  place  of  consignment,  it  appearing  that  such  expendi- 
ture was  beneficial  to  the  defendant  bj  reducing  the  damages  which 
it  would  otherwise  have  sustained  under  the  operation  of  the  gen- 
eral rule  above  referred  to  • 

6. ^PBBStJiCFTiON  A8  TO  00MFEN84TI0N.  Where  goods  are  delivered  to 

a  common  carrier  to  be  transported,  a  promise  to  pay  freights  will  be 
implied,  audit  is  not  necessary  to  prove  payment  or  tender  of  the 
charges  in  order  to  hold  him  liable  in  his  capacity  of  common 
carrier.  The  law  will  not  presume  that  the  bailment  was  gratui- 
tous. 

AppeoA  from  Floyd  OirotUt  Cawrt. 

TUBBDAT,  JXTNB  20. 

This  action  was  brought  bj  the  plaintiff  to  recover  dam- 
ages to  400  barrels  of  flour,  alleged  to  have  been  sustained 
while  the  same  was  being  transported  fromWaverly,  Iowa, 
to  Chicago,  Illinois,  on  defendant's  railroad.  The  cause 
was  tried  to  a  jury ;  verdict  and  judgment  for  plaintifi^  and 
defendant  appeals. 

Or  ne  dk  Bood^  and  Starr  &  PoMersan^  for  the  appel- 
lant. 

Pratt  dk  Boot  for  the  appellee. 

* 

MiLLEB,  J.  —  I.  Before  the  commencement  of  the  trial 
below,  the  defendant  filed  a  motion  to  strike  out  certain 
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portions  of  depositions  taken  by  the  plaintiflF.  This  motion 
was  overraled,  and  the  defendant  assigns  snch  ruling  as 
1  Bvidenoe:  error.  The  objections  to  the  testimony  of  the 
.  ^^S^'-  witneeees,  ^  stated  in  the  motion,  are  imma. 
teriality  and  irrelevancy,  and  it  is  ni^  in  argument  that 
^a  their  testimony  shows  that  they  could  not  state  the  con- 
dition of  all  the  flour  when  it  was  examined  in  Chicago ; 
that  as  they  saw  only  a  part  of  it  examined,  their  evidence 
should  have  been  excluded. 

The  statements  of  the  witnesses,  that  they  saw  a  portion 
of  the  flour  in  controversy  examined  in  Chicago,  after  it 
had  been  delivered  by  the  defendant  to  the  consignee,  and 
that  it  was  damaged  by  having  got  wet,  was  certainly  rele- 
vant testimony,  tending  to  show  that  the  flour  had  not  been 
delivered  in  good  order,  which  was  an  essential  part  of  the 
plaintiff's  case ;  and  that  these  witnesses  did  not  oee  all  of 
the  400  barrels  examined,  and  could  not  therefore  testify 
as  to  the  condition  of  them  all,  did  not  affect  the  compe- 
tency of  their  evidence  in  respect  to  the  condition  of  the 
flour  which  they  did  see  examined. 

That  these  witnesses  did  not  see  all  the  flour  examined 
afforded  proper  ground  for  argument  to  the  jury  upon 
the  extent  of  plaintiff's  right  of  recovery,  but  was  no 
objection  to  the  relevancy  or  competency  of  the  evidence. 

The  other  considerations  urged  by  counsel  for  appellant 
in  respect  to  the  incompetency  of  portions  of  the  testimony 
contained  in  plaintiff's  depositions  will  be  considered  here- 
after in  connection  with  instructions  relating  to  the  proper 
measure  of  damages. 

n.  The  second  error  urged  in  argument  is,  that  there  was 
error  in  the  third  and  fifth  paragraphs  of  the  charge  of 
s.  Common  the  court,  whlch  were  as  follows : 
exceptions  8d.  ^^  If  vou  find  that  plaintiff  delivered  flour  to 
onus.  'defendant,  to  be  transported  by  defendant  to 
Chicago,  HI.,  as  claimed  by  plaintiff,  it  was  the  duty 
of  the  defendant  to  transport  the  flour  to  its  destina- 
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tion,  and  deliver  it  to  plaintiff 'b  consignee  or  agent  in  aa 
good  a  condition  aa  it  was  when  delivered  to  drfendant  for 
transportation,  and  the  defendant  will  be  liable  for  any 
damage  resnltingto  the  flonr  while  in  the  custody  or  con- 
trol of  defendant." 

5th.  ^^  If  from  the  evidence  jon  believe  that  plaintiff 
delivered  the  flonr  to  defendant  as  churned  by  plaintiff  and 
that  such  flonr  was  damaged  while  in  .the  custody  and  con- 
trol of  defendant,  yon  will  flnd  a  verdict  for  plaintifil" 

The  appellants  insist  that  these  instructions  were  erro- 
neous, for  the  reason  that  ^^  neither  of  them  contain  the 
exceptions  to  defendant's  responsibili^  as  a  carrier  —  the 
acts  of  God  and  the  public  enemy."  Whatever  force 
there  would  be  in  this  objection  is  destroyed  by  the  fact  that 
these  exceptions  are  embraced  in  the  third  and  fourth 
instructions  given  at  the  request  of  the  plaintiff.  It  is 
further  objected  by  appellant,  however,  that  the  exceptions 
contained  in  these  last  instructions  cast  the  burden  of 
proving  the  exceptions  upon  the  defendant. 

Ordinarily  the  plaintiff  makes  out  b.  prima  facie  case  by 
showing  that  he  delivered  his  goods  to  the  carrier  in  good 
order,  and  that  when  the  carrier  delivered  them  to  the 
consignee  they  were  in  bad  order,  or  in  a  damaged  condi- 
tion. The  carrier  may  then  show  that  the  injury  to  the 
goods  was-  caused  by  the  act  of  God  or  the  public  enemy, 
and  thus  be  exonerated  from  liability.  It  has  been  the 
settled  law  of  England  for  ages,  and  of  America  since  its 
first  settlement,  that  a  common  carrier  is  responsible  for 
all  losses  except  those  occasioned  by  the  act  of  God  or  the 
public  enemy,  and  that  the  loss  of,  or  damage  done  to, 
properly  in  his-  possession  to  be  carried,  is  of  itself  suffi- 
cient ^?rtm{i  facie  proof  of  negligence.  Angell  on  Com. 
Carr.,  §§  67,  148,  149;  2  Kent's  Com.  697.  And  in 
aU  cases  of  loss  or  injury  to  property  intrusted  to  a  com- 
mon carrier  for  transportation,  the  burden  of  proof  is  upon 
hirn^  to  show  that  the  loss  was  occasioned  by  the  act  of  God 
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or  by  public  enemies.  2  Greenl.  Ev.,  §  219,  and  cases 
cited  in  note  8 ;  Angles.  The  M.dkM.  B.  B.  Co.y  18  Iowa, 
655,  and  cases  there  cited.  See,  also,  Pctt^  v.  The  Chir 
oago  A  IT.  W.  R.  B.  Co.y  20  Iowa,  73. 

I^  however,  the  pUimtiff^s  evidence  shonld  show  the 
drciunstances  whidi  excused  the  defi^dant  from  liability, 

the  defendant  offered  no  evidence ;  sach,  however,  was 
not  the  fact  in  this  case ;  and  there  was,  therefore,  no  error 
in  the  instructions  under  consideration. 

m.  The  court  below,  in  the  ninth  paragraph  of  the 
diiarge,  directed  the  jury  that,  ^^  if  the  plamtiff 's  consignee 
or  agent  received  the  flour  in  a  damaged  and  unsaleable  con- 
dition^  and  necessarily  had  to  go  to  expense 
endamages:  to  put  the  flour  in  a  saleable  condition,  plain- 
tiff will  be  entitled  to  recover  any  reasonable 
expense  thus  incurred."  The  giving  of  this  instruction  is 
assigned  as  error,  and  appellant's  counsel  urge  that  the 
true  rule  or  measure  of  damages  is  the  difference  between 
the  fair  market  value  of  the  flour  w  ddvoered  to  the  con- 
signee, and  what  would  have  been  its  fieur  market  value  if 
it  had  not  been  injured  while  in  the  carrier's  possession,  at 
the  date  of  delivery. 

The  rule  contended  for  is  undoubtedly  the  general  rule. 
Its  application,  however,  is  not  always  just  and  proper. 
It  might  have  operated  in  this  case  very  severely  and 
unjustly  on  the  defendant,  for  there  is  evidence  tending  to 
show  that  when  the  flour  came  from  the  hands  of  the  car- 
rier to  the  consignee  it  was  unsaleable ;  that  it  had  no 
market  value  because  it  could  not  be  sold  at  all  in  the 
market,  whereas,  by  a  trifling  expense,  the  flour  was 
rendered  saleable.  Nor  is  the  instruction  in  conflict  with 
the  rule  contended  for  by  appellant ;  for  by  means  of  the 
expense  incurred  in  cleaning  the  flour  and  rendering  it 
marketable  the  amount  of  such  expense  was  added  to  the 
value  of  the  flour  in  its  damaged  condition.    If  the  flour 
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in  the  condition  it  was  delivered  by  the  defendant  to  the 
consignee  was  unsaleable,  and  it  conld  be  made  saleable  by 
incorring  a  reasonable  and  necessary  expense  for  that  pnr* 
pose,  such  expense  was  for  the  benefit  of  the  defendant. 

Had  the  court  given  the  broad  general  rule  contended 
for  by  the  counsel  for  defendant  without  qualification,  and 
the  jifry  been  convinced  that  the  flour  when  and  as  it  was 
delivered  by  the  defendant  was  unsaleable  in  the  market, 
was  of  no  value  therein,  they  would  have  been  warranted 
in  assessing  the  damages  at  the  full  market  value  therec^ 
in  good  condition,  resulting  in  a  verdict  against  the  defend- 
ant of  thousands  instead  of  hundreds  of  dollars.  By  the 
trifling  expense  of  25  cents  per  barrel,  the  flour,  before  im- 
saleable,  was  rendered  fit  for  market;  and  the  evidence  tends 
to  show  that  this  expense  was  necessarily  the  result  of  the 
injury  to  the  flour,  which  the  plaintiff  had  to  incur  in  order 
that  the  flour  be  at  all  marketable.  That  such  expanses 
under  such  circumstances  may  be  given  by  the  jury  as 
damages  we  have  no  doubt.  See  Angell  on  Com.  Can*.,  | 
490  a ;  Pierce's  Kailr.  Law,  465. 

IV.  The  appellant  requested  the  court  to  instruct  the 
jury  that,  "unless  plaintiff  has  proved  to  you  that  the 
fi. — presump.  defendant  was  a  common  carrier,  and  received 

tionasto  com-  .  •  ••. 

pen«ation.  or  was  to  receive  pay  or  pecumary  considera- 
tion for  such  carrying,  he  must  prove  that  the  flour  was 
damaged  while  in  defendant's  custody,  and  through  gross 
neglect  of  defendant ;  or  he  must  prove  that  the  defendant 
did  not  use  as  great  care  and  diligence  in  taking  care  of 
the  same  as  a  man  of  ordinary  prudence  takes  of  his  own 
property  of  the  same  character  under  like  circumstances." 
The  refusal  to  give  this  instruction  is  assigned  as  error, 
and  it  is  argued  by  appellant's  counsel  that,  "  unless  the 
defendant  was  paid  or  offered  compensation,  it  (defendant) 
was  a  gratuitous  bailee  and  not  an  insurer,  and  hence  not 
required  to  exercise  more  than  ordinary  care."  The  evi- 
dence sufficiently  shows  that  the  defendant  is  a  common 
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carrier,  that  the  flour  was  delivered  to  it  and  transported 
in  the  nsnal  course  of  businees;  and  without  any  agreement 
for  the  price  of  conveyance,  the  carrier  becaitie  entitled  to 
the  same,  and  if  not  paid  might  recover  on  the  quami/am 
meruit.  Angell  on  Com.  Carr.,  §  892.  When  goods  are 
delivered  to  a  conunon  carrier  to  be  transported,  a  promise 
to  pay  freights  will  be  implied,  and  it  is  not  necessary  to 
prove  payment  or  tender  of  the  charges  in  order  to  hold 
the  carrier  liable  in  his  capacity  as  a  common  carrier. 
The  law  will  not  presume,  without  proof,  that  the  bail- 
ment was  gratuitous,  and  if  the  carrier  claims  exemption 
from  liability  on  that  ground,. the  burden  of  proof  is  upon 
him.  When  the  defendant  is  shown  to  be  a  common 
carrier,  the  law  itself  supplies  the  proof  of  the  contract  so 
far  as  regards  the  extent  or  degree  of  his  liability  (2  Oreenlf. 
on  Ev.,  §  210),  and  if  he  would  exonerate  himself  or 
modify  his  liability,  the  burden  is  upon  him.  Id.,  §§  216, 
219.  The  entire  weight  of  the  responsibility,  rigorously 
imposed  by  law  upon  a  common  carrier,  falls  upon  him 
contemporaneously  with  a  complete  delivery  of  the  goods 
to  him  to  be  forwarded,  if  accepted,  with  or  without  a 
special  agreement  as  to  reward.  Angel  on  Com.  Car., 
§  129.  As  before  remarked,  the  evidence  shows  that  the 
plaintiff  delivered  the  flour  to  the  defendant ;  that  it  was 
accepted  and  forwarded  in  defendant's  cars  to  the  con- 
signee, and  the  evidence  is  silent  as  to  whether  there  was 
an  express  contract  to  pay  freight  or  not,  or  whether  the 
freight  was  paid  or  not  Under  such  circumstances  it 
must  be  presumed  that  the  property  of  the  plaintiff  was 
carried  for  the  usual  and  customary  rates,  which  the  plain- 
tiff has  either  paid  or  is  liable  to  pay  to  the  defendant. 
Edwards  on  Bail.  427. 

V.  Appellant  assigns  error  on  the  overruling  of  his  mo- 
tion for  a  new  trial  on  the  ground  that  the  verdict  was  not 
sustained  by  the  evidence.     We  are  of  opinion  that  the 
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verdict  is  gastained  by  suffictent  evidenoe,  and  that  the  de- 
fendant's mption  for  a  new  trial  was  properly  oyerraled. 
The  judgment  of  the  oiromt  oonrt  must  be 

Affirmed^ 
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Thb  Statb,  pob  the  Use  of  the  School  Tukd,  y. 

Lewis  et  dU 

Appeal  ftdfm  Delaware  District  Court —  Wednesday^  Jan- 

uary  27. 

BVIDEFOB— OBJECTIONS  T0> 

The  appellant.  Laden  D.  Lewis,  with  others,  was,  on  the  5th  of 
Jane,  1868,  bxoaght  before  8.  L.  Doggett,  a  Jastioe  of  the  )>eaoe  of 
Delaware  ooantj,  on  a  oharge  of  assaalt  with  intent  to  inflict  a  great 
bodllj  iiijary.  Thej  procared  a  oontlnaanoe,  and  each  entered  into 
a  recognisance  of  $100  to  appear  for  examination  on  the  25th  daj  of 
Jane.  On  the  daj  thas  set  for  hearing  all  of  the  aceased  puiies 
appeared  except  Lewis,  who  fkiled  to  appear,  and  the  Jastice  there- 
upon entered  a  f  orf  eitare  of  his  recognisance.  Li  October,  1868,  this 
action  was  commenced  apon  the  forf eitare  thas  entered  against 
Lewis  and  his  sureties. 

The  defendants  filed  a  Joint  answer  denjing  generallj  each  allega- 
tion of  the  petition.  On  the  trial  of  the  cause  before  the  court 
without  a  Jury,  the  record  shows  that  "  the  plaintifT  introduced  the 
bond  sued  on,  and  defendants  admitted  due  filing  of  information 
before  the  justice,  and  appearance  bj  defendant,  Luden  D.  Lewis, 
before  him,  and  that  an  examination  was  had  before  said  justice. 
Defendants  objected  to  the  transcript  of  the  justice  on  the  ground 
that  it  fkiled  to  show  that  said  defendant  Lewis  was  called  before  his 
recognisance  was  dedared  forfeited,  and  said  objection  oyeriuled  by 
the  court,  to  which  ruling  defendants  excepted."  The  record  further 
shows  that  the  court  proceeded  to  render  final  judgment  for  plaintiff 
against  Lewis  and  his  sureties.  No  other  or  further  exception  or 
objection  was  made  than  as  aboye  stated.    Defendants  appeal. 

BUrird  BroMon  for  the  appellants — Anty  O^Oonnof,  Attomey- 
Qeneial,  f  or  the  State. 


^ 
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MiTiTiTtB,  J. — Batasiiigle  question  is  presented  by  the  record  in 
this  case,  yis.:  Was  the  transcript  of  the  justice  admissible  in  evi- 
dence on  the  trial  of  this  cause  before  the  district  court  ? 

The  objection  of  appellants  was  general.    They  did  not  specify 

whether  they  objected  to  the  admissibility  of  the  transcript  or  to  its 

sufficiency  to  warrant  a  recovery  against  them.     The  ground  of 

objection  was,  that  the  transcript  did  not  show  that  Lewis  had  been 

called  before  his  undertaking  was  forfeited.    This  objection  did  not 

affect  the  admissibility  of  the  transcript  in  evidence.    It  was  properly 

admitted  in  evidence,  even  if  such  defect  did  exist.    The  objection 

might  have  been  good  if  it  had  been  urged  against  its  sufficiency  to 

entitle  the  State  to  a  judgment,  but  it  was  not  so  urged,  nor  was 

there  any  exception  taken  to  the  finding  of  the  court  in  favor  of  the 

State. 

The  judgment  of  the  district  court  is,  therefore. 

Affirmed* 


LooKwooD  V.  Oakpibld. 

AppedLfrom  Marshall  Distrid   Court  —  Saturday,  Janu- 
ary 28. 

AonoK  of  replevin  for  a  horse.  The  question  involved  related  to 
the  sufficiency  of  the  evidence  to  sustain  the  judgment.  No  questions 
of  law  that  would  interest  the  profession  were  discussed.  The  judg- 
ment of  the  court  below  was  affirmed  as  being  sustained  by  the 
evidence. 

Dat,  J.,  delivering  the  opinion. 

Street  d  Lamb  for  the  appellant — Menderean  Broe,  d  MerritMm 
for  tiie  appellee. 


Phillips  y.  MgGall  &  McGlusb. 

Appeal  from   Madison  Circuit  Court — Saturday,  Janu^ 

ary  28. 

Action  to  recover  for  work  and  labor  performed.  The  case  turned 
entirely  upon  its  facts,  and  the  judgment  of  the  court  below,  in  favor 
Gf  plaintiff,  was  affirmed  as  being  sustained  by  the  evidence. 

Ck>LB,  J.,  delivering  the  opinion. 

F.  Waimmight  for  the  appellant — John  Leonard  for  the  appellee. 
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Kelly  t.  Oheitet  and  Oheitet. 
Appeal  from  Chickasato  District  Court — ITi^ursday,  April  20. 

The  action  was  commenced  by  Jolin  Blunt,  In  Floyd  county,  wlio 
pendii^  the  action  conveyed  the  land  in  controyeisy  to  the  plain- 
tiff, who  was  substituted  as  plaintiff  and  filed  a  substituted  petition, 
alleging  that  Blake,  Bigelow  &  Co.,  on  the  27th  day  of  October,  1860, 
recovered.  In  the  United  States  district  court,  a  judgment  against 
Cheney  &  Brackett ;  and  that  the  real  estate  described  in  the  petition 
was  sold  on  the  15th  day  of  March,  1862,  as  the  property  of  said 
Cheney  &  Brackett,  at  marshal's  sale,  on  execution  issued  on  said 
judgment,  at  which  sale  John  Blunt  became  the  purchaser ;  that  said 
land  not  being  redeemed  he  received  a  deed  therefor  from  the  mar- 
filial,  on  the  1st  day  of  February,  1864,  which  was  duly  recorded  in 
Floyd  county,  where  the  lands  are  situated,  April  18, 1864;  that  on 
the  27th  day  of  March,  1865,  said  Blunt  conveyed  the  lands  to  the 
plaintiff.  It  Is  further  averred  that  the  defendants  claim  to  have 
title  to,  and  to  be  the  owners  of,  the  land  in  dispute,  but  the  plaintiff 
avers  that  the  lands  belonged  to  Cheney  &;  Brackett,  and  were  bought 
and  paid  for  with  the  means  of  said  firm ;  that  B.  F.  Cheney,  one  of 
said  firm,  colluded  with  defendants  to  defraud  the  firm  creators,  and 
had  the  title  conveyed  to  the  defendants;  that  before  said  land  was 
purchased,  the  firm  was  indebted  to  said  Blake,  Bigelow  &  Co.,  in  the 
sum  of  $1,200,  and  to  other  persons  in  the  sum  of  $15,000,  and  were 
In  failing  circumstances  and  unable  to  pay  their  debts,  and  that  the 
defendants  never  paid  any  consideration  ior  said  land,  but  took  the 
title  thereto  In  fraud  of  the  creditors  of  said  firm,  and  of  plaintiff 
A  decree  is  asked  declaring  these  lands  to  have  belonged  to  the  firm  of 
Cheney  &  Brackett,  and  held  by  the  defendants  in  trust,  and  for  a 
confirmation  of  the  sale  and  title  therein  to  the  plaintiff 

The  defendants  answering  admit  the  marshal's  sale  to  Blunt  and 
the  conveyance  by  him  to  the  plaintiff.  Thej  deny  that  Blunt  paid 
any  thing  for  the  lands  at  the  mareihaTs  sale ;  deny  that  he  acquired 
any  interest  therein  by  the  sale  and  deed  from  the  marshal,  or  that 
plsin^ff  acquired  any  interest  by  the  eonveyanoe  to  her  by  Blunt ; 
deny  that  the  lands  were  the  property  of  Cheney  and  Brackett,  or 
that  either  of  them  ^ver  had  any  interest  therrin,,  or  that  the  same 
were  purchased  or  paid  for  with  their  means,  and  they  deny  all  the 
allegations  of  foUusioa  and  fraud*  And  deij*  also  that  Qieney  and 
Brackett  weie  in  failing  drcumatances  er  Indebted  to  Blake^  Bigelow 
&  Co.  The  defendants  also  set  up  and  claim  title  in  themselves  to 
the  land  in  dispute.  The  vfinue  was  changed  to  Ghlckaiaw  counJ^ 
May  18, 1868. 
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The  cause  was  referred  to  William  McClintock,  as  referee,  who,  on 
the  9th  day  of  February,  filed  his  report  dismissing  plaintiff's  petition. 
The  report  was  confirmed  by  the  district  coort  and  a  decree  entered 
accordingly,  from  which  plaintiff  appeals. 

Samud  Murdoch  and  /.  0.  Orodty  for  the  appellant — PraU  db  BoU 
and  A.  G,  Cham  for  the  appellees. 

Miller,  J. — The  prominent  and  controlling  allegations  of  plain- 
tiff's petition  are  that  the  lands  in  question  were  purchased  with  the 
funds  of  the  debtors  and  the  title  thereto  taken  in  the  name  of  appel- 
lees in  fraud  of  creditors.  The  evidence  upon  this,  the  vital  question 
in  the  case,  is  voluminous  and  the  arguments  of  counsel  exhaustive. 
We  have  carefully  examined  and  considered  both,  and  feel  our- 
selves constrained  to  adopt  the  same  conclusion  reached  by  the  referee 
and  the  district  court. 

An  extended  discussion  of  the  evidence  in  the  opinion  is  not  called 
for,  nor  would  any  useful  purpose  be  gained  by  so  doing.  Suffice  it 
to  say,  that,  on  a  careful  examination  of  all  the  evidence  in  the  case, 
we  are  not  satisfied  of  the  truth  of  the  controverted  allegations  of  the 
petition.  The  evidence,  in  our  j  udgment,  fails  to  establish  the  alleged 
facts,  "  that  the  lands  in  controversy  belonged  to  Cheney  &  Brackett, 
or  were  bought  and  paid  for  with  the  means  of  said  firm,  or  that  B. 
F.  Cheney,  one  of  the  members  of  the  firm,  colluded  with  defendants 
to  defraud  the  firm  creditors  by  having  the  title  conveyed  to  the 
defendants."  These,  as  before  remarked,  ■  are  the  vital  facts  in  the 
case.  Upon  them  the  case  turns ;  and  as  before  stated,  the  evidence 
failing  to  establish  these  allegations,  the  finding  must  be  for  defend- 
ants^ 

The  decree  of  the  district  court  is  therefore 

Affirmed. 


Sextok  &  SoK  Y.  Stoyeb  et  al. 
Apptcd  frwn  Dallas  District  Court — Saturday,  April  22. 

CONTBAOT— TBKDOR  AND  TBKDEB. 

Thb  plaintiiBi  filed  their  petition  claiming  of  the  defendants  $3,000 
damages  for  a  willful  trespass  in  entering  upon  certain  lands  of  plaintiffii 
(describing  them),  and  removing  therefrom,  and  converting  to  their 
own  use,  a  large  amount  of  valuable  timber.  The  defendants,  in  their 
answer,  set  up  an  equitable  title  to  the  land,  in  themselves,  and  make 
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tlie  same  a  cross-petition,  and  ask  therein  to  liaye  their  title  qnieted, 
etc.  Trial  bj  the  first  method  aa  to  the  cross-petition,  and  title  quieted 
in  defendant  Wilson  as  to  one  undiyided  half  of  the  land.  The 
plaintifis  appeal. 

X  R  Seed  for  the  appellants — W.  H,  MeHenry  for  the  appellees. 

COLB,  J. — The  pleadings  and  evidence  in  this  case  show  that  the 
plaintiffl^,  who  were  partners,  purchased  at  tax  sales  in  Dallas  county 
a  large  quantity  of  lands,  among  which  were  the  lands  in  controversy, 
and  had  obtained  treasurer's  deeds  therefor.  That  in  March,  1866, 
John  Worford,  a  land  agent  in  Dallas  county,  wrote  to  the  plaintiff, 
Pliny  Sexton,  inquiring  whether  he  would  sell  by  quitclaim  the  land 
in  controversy,  it  being  120  acres  in  section  2,  township  81,  range 
26 ;  and  stating  that  "a  man  living  in  section  1  would  like  to  buy  it 
for  pasture,  etc.,  and  would  be  willing  to  pay  $2.00  or  $2.50  per 
acre  for  the  tax  title ;  and  asking  "  will  you  state  a  price  at  which 
you  wiU  give  me  the  refusal  of  it  for  a  period  of  thirty  days  ?"  The 
plaintiff,  Pliny  Sexton,  answered  the  letter  promptly,  stating, 
inter  alia, "  our  price  is  $8.00  per  acre,  $100  down,  and  the  balance  in 
one  or  two  years,  with  ten  per  cent  interest."  Further  correspond- 
ence ensued,  resulting  in  the  acceptance  by  Worford  of  the  plaintifiB' 
offer  to  sell  at  $8.00  per  acre,  and  an  agreement  to  pay  all  cash,  and 
take  a  deed  at  once.  As  soon  as  the  contract  was  concluded,  Wor- 
ford sold  the  land  to  defendant  Wilson,  under  whom  the  other 
defendants  hold,  and  Wilson  at  once  entered  into  possession. 

Some  delay  occurred  in  the  payment  of  the  consideration  and  deliv- 
ery of  the  deed,  growing  out  of  the  fact  that  plaintifb  refused  to  send 
the  deed  to  a  banker  in  Adel,  to  be  delivered  upon  the  payment  to 
to  him  of  the  consideration ;  but  required  Worford  to  send  the  pur- 
chase-money to  a  banker  in  Palmyra,  N.  Y.,  where  the  plaintiff 
resided,  to  be  paid  over  upon  the  delivery  of  the  deed.  The  consid- 
eration was  sent  to  the  Palmyra  banker,  pursuant  to  plaintiffs'  direc- 
tion. In  the  mean  time  the  other  member  of  the  firm,  the  son,  Pliny 
S.  Sexton,  who  had  been  absent  from  home,  returned,  and  he  informed 
his  father  and  partner  that  the  land  in  controversy  was  timber  land, 
and  worth  largely  more  than  $8.00  per  acre,  and  thereupon  they 
refused  to  deliver  the  deed  and  returned  the  money  to  Worford. 

During  these  delays,  and  before  this  suit  was  brought,  Wilson,  and 
others  claiming  under  him,  had  cut  much  of  the  timber  off  the  land. 
The  defendant  offered  to  pay  the  purchase  price,  as  agreed  by  Wor- 
ford. The  district  court  compelled  the  plaintifis  to  accept  one-half 
the  price  and  convey  an  undivided  half  of  the  land.  It  is  very 
dear  to  us,  upon  the  plaintiffs'  own  personal  testimony,  that  there 
was  a  completed  contract  of  sale  to  Worford,  and  there  is  no  showing 
of  any  fraud  or  deception  sufilcient  to  vitiate  it.  It  the  court  had 
ordered  the  plaintifb  to  accept  the  whole  ^consideration  and  to  convey 
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ib»  ^Mn  iHMd  «f  lind,^*  do  iMl  Me  Unit  Um  |d«latlft  coald,  erea 
lbe&>  hat*  li«d  ^tatlf^iKmuA  ci  eoaiplftliil;  ilnoe  tiie  «ontra«t,  thovgk 
ifeade  1^  ttoly  «n«  ttiettber  of  tlie  firm,  iras,  mder  the  evidence  la  the 
case,  equally  binding  upon  both.  Sorelj,  there  waa  bo  «cror  to  the 
prejudice  of  the  plaintiff. 


Lake  t.  Hilusiu 
Appeal  from  Lee  Circuit  Court — Saturday,  April  Hi. 

PLAinnv^  saes^as  Mflignee  by  deliTery,  for  a  Talaable  oonaid^aUea, 
before  due,  of  a  note,  ai  follows,  to  wit;  "  Oft  or  befOre  the  firat  da/ 
of  April,  18M»  for  yalwe  reoelvedy  I>  the  aabseriber,  of  Harriaon  T'p,, 
eoimty  of  Lee,  State  el  Iowa,  promiee  to  pay  Alfred  LogallB,  or  bearer, 
two  himdied  aad  fifty  doilaia,  it  being  for  the  profits  on  ten  seeden. 
With  interest  at  ten  per  eeni.  And  I  farther  agree  to  pay  a  reason- 
«ble  MteAiey  fee  in  ease  it  it  neeessary  to  bring  suit  to  collect  the 
wune. 

••JAMES  X  MILLER,- 


"Witoesa:  T»  J.  Lzkooui." 

T!he  defendant  for  answer  denies  that  he  signed  the  instnunent 
sued  on  aa  a  note,  and,  by  way  of  a  cross  bill  in  equity,  says  that  ^e 
petitioner  and  others  are  confederated  together  under  the  pretense 
of  making  and  selling  seeders  and  cultivators,  to  cheat  and  defraud 
persons  in  Iowa  and  other  States, by  misrepresentation  and  fraud; 
and  that  he  was  induced  to  sign  the  Instrument  sued  upon  on  accouirt 
of  deceit,  fyaud  and  misrepresentatioii ;  aud  that  he  never  received  a 
seeder  or  cultivator,  etc. 

The  cause  was  tried  by  the  couit,  who  submitted  a  finding  of  facts, 
and  rendered  Judgment  for  defendant.    Plaintiff  appeals. 

appellee. 


Day»  Oh.  J.-i-L  The  first  ei!ror  aasigiked  li^  that  ike  plaintiff 
taken  by  surpiiso,  which  no  ordinary  {Hrodence  oonld  prevent,  for  the 
reason  that  the  eo«rt  permitted  the  defendant  to  testify  that  the  note 
sued  em  was  net  dioly  atamped  at  the  time  it  waa  Issued  and  ^gaed 
l^him. 

The  axfirament  el  plaiatiff  la  that  the  lack  of  a  fltaa^  at  the  time 


of  signing  a  note,  is  an  afflrmatiye  defense  which^  like  fraud,  must  be 
specially  pleaded. 

The  abstract  does  not  disclose  upon  wbat  ground  this  testimony 
was  objected  to,  or  whether  any  ground  of  objection  was  stated  in 
the  court  below.  It  would  be  manifestly  improper,  where  evidence 
is  admitted  over  a  general  objection,  and  the  attention  of  the  court 
not  directed  to  the  issues,  to  permit  a  party  to  insist  in  the  appellate 
court,  that  the  evidence  took  him  by  surprise  because  the  iMue  was 
not  broad  enough  to  admit  the  testimony. 

The  specific  objection  would  probably  lead  to  an  amendment  of  the 
pleadings,  and  Uien  if  the  opposite  party  could  ahow  a  prejudice 
therefrom  he  would  be  entitled  to  a  continuance.  Bev.,  g  2979.  And 
either  an  admission  of  the  testimony  without  amendment,  or  a  refusal, 
in  a  proper  case,  to  grant  a  continuance  in  consequence  of  the  amend- 
ment, if  excepted  to  at  the  time,  would  c6nstitute  error  which  might 
here  be  reviewed.  But  when  mo  ground  of  objection  to  tesUmony  is 
stated,  it  does  not  seem  to  us  that  the  attention  of  the  court  is  direct- 
ed to  any  question,  the  ruling  upon  which  can  be  assigned  as  error. 
Bev.,  §8107;  ChUdB  v.  MeOhesney,  20  Iowa,  481.  As  it  does  not 
appear  that,  in  the  conxt  below,  objection  to  this  testimony  was  placed 
upon  the  ground  urged  here^  we  decline  a  further  oonsideraUon  of 
this  alleged  error, 

XL  The  next  error  assigned  is«  that  the  finding  of  the  court  is  not 
sustained  by  sufficient  evidence.  The  abstract  submitted  by  appel- 
lant contains  none  of  the  testimony.  We  are  therefore  precluded 
from  an  investigation  of  the  merits  of  this  assignment. 

in.  Appellant  in  hifl  argument  considers  the  third  and  fourth 
alleged  errors  together,  and  states  them  to  be  that  the  judgment  is 
contrary  to  law.  It  is  urged,  first :  that  the  court  erred  in  admitting 
the  testimony  of  defendant,  when  it  did  not  bring  a  single  fact  set 
forth  by  him  home  to  plaintiff!  It  does  not  appear  that  this  or  any 
objection  was  made  in  the  court  below.  But  this  objection  is  not 
tenable.  Although  the  testimony  of  defendant  brought  no  fact  home 
to  plaintifi",  the  testimony  of  other  witnesses  may  have  done  so.  The 
testimony  of  defendant  could  not  be  excluded  because  it  did  not  make 
out  the  entire  defense. 

It  is  objected,  second :  That  the  court  erred  in  holding  that  the 
defense  of  non-stamping  is  applicable  when  the  plaintiif  is  a  bona  fide 
holder  for  valuable  consideration,  without  notice  of  fraud.  We  can- 
not find  from  the  record  before  us  that  the  court  so  held. 

As  it  does  not  affirmatively  appear  that  there  is  error  in  the  pro- 
eeedings  of  the  court  below,  the  judgment  is 

Affirmed. 

MiLUBBi  Jm  took  QQ  pmrl  Ui  thia  decUdoo, 
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Thb  State  y.  Mohlis. 
Appeal  from  Bremer  District  Court  —  Thursday^  April  87. 

Pbosbcution  for  asflaolt  and  battery.  The  judgment  of  oonTiction 
of  the  court  below  was  affirmed  as  being  sostained  bj  the  evidenoe. 
No  questions  of  law  were  discoased  in  the  opinion. 

G,  0.    Wright  for  the  appellant — Henry  O^Oommt^  Attomej- 
General,  for  the  State. 


Thb  First  National  Bakk  of  Lbok  y.  Dukoast  et  dU 
Appeal  from  Decatur  Circuit  Court  —  Thursday^  April  27. 

Action  upon  promissory  note.  The  only  questions  presented 
related  to  the  sufficiency  of  the  evidence  to  authorize  the  judgment, 
no  questions  of  law  being  raised  by  exceptions  to  the  rulings  of  the 
court  below  on  the  trial.  The  judgment  in  favor  of  plaintiff  was 
affirmed  as  being  sustained  by  the  evidence.  Bbok,  J.,  delivered  the 
opinion. 

Penny,  Morrieon  and  Potk  d  Subbel,  for  the  appellants — Sarvey 
and  WUhraio  d  Wright,  for  the  appellee. 


Thb  State  of  Iowa  y.  Bailet. 
Appeal  from  Clinton  District  Court — Saturday,  April  8. 

Per  Cubiam.  This  is  a  prosecution  by  indictment  for  nuisance. 
The  defendant  was  found  guilty,  and  he  appeals  to  this  court  The 
case  presents  no  other  questions  than  are  determined  by  us  adverse 
to  the  appellant  in  the  case  of  The  State  v.  Potter,  80  Iowa,  587.  Fol- 
lowing  that  case,  the  judgment  In  this  case  is 

Affirmed. 

S.  O'Connor,  Attomey^eneral^  for  the  State —  W.  E,  LejflngweU  for 
the  appellant. 
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Mabsh  y.  Bibd. 
Appeal  from  Black  Hawk  Oireuit  Court — Friday,  April  28. 

8ALB  OF  PifiBSONAL  FB0PEBT7  —  DELIYBBT. 

Action  of  replevin  for  a  reaper  and  mower.    Verdict  and  judg- 
ment for  defendant ;  plaintiff  appeals. 

0.  mUerioi  the  appellant — B<ne9,AUen  d  Couch  for  the  appellees. 

Bbck,  J. —  The  defective  abstract  In  this  case  fails  to  disclose  as 
fully  as  is  desirable  the  facts  relied  upon  bj  the  parties  to  support 
their  conflicting  claims  to  the  property.  Enough,  however,  appears 
to  enable  us  to  determine  the  applicability  of  the  rules  of  law  given 
by  the  court  to  the  jury.  Each  of  the  parties  claims  title^  under  one 
Burrows,  to  the  property  in  dispute,  as  a  purchaser  directly  from  him; 
But  the  contest,  as  it  is  presented  in  the  briefs  of  counsel,  is  alone 
upon  the  title  of  plaintiff,  which  rests  upon  an  alleged  sale  by  Bur- 
rows to  him.  Whether  this  sale  transferred  the  property  depends 
upon  the  fact  of  a  sufficient  delivery,  and  the  contest  rests  upon  this 
very  point.  The  contract  of  sale  and  payment  by  plaintiff  crediting 
the  price  agreed  upon  on  a  note  held  by  him  against  Burrows  is  shown. 
No  actual  delivery  of  the  property  was  made.  The  sale  was  not  evi- 
denced by  a  recorded  writing,  nor  is  it  claimed  that  defendant  had 
notice  thereof.  It  was  made  a  distance  of  four  or  five  miles  from  the 
property,  which  did  not  come  into  the  possession  of  plaintiff  until  it 
was  delivered  to  him  upon  the  writ  issued  in  this  case.  Plaintiff 
claims  that  there  was  a  symbolical  delivery  of  a  part  of  the  machine. 
This  is  based  upon  evidence  showing  that  plaintiff  loaned  a  sled  to 
Burrows,  who  broke  the  tongue,  and  about  two  weeks  after  the 
alleged  sale  to  plaintiff  returned  the  sled  with  the  machine  tongue  in 
place  of  the  one  he  had  broken.  There  is  nothing  to  show  that  the 
delivery  of  the  tongue  was  intended  to  be  a  symbolical  delivery  of 
the  machine.  The  instructions  of  the  oourt  were  applicable  to  the 
facts  disclosed  by  the  evidence,  and  conveyed  correct  rules  as  to  the 
necessity  of  delivery  of  the  property,  or  the  execution  and  recording 
of  a  writing  expressing  the  contract  of  sale,  or  of  actual  notice 
thereof  to  the  defendant.  It  is  claimed  by  appellant  that  the 
instructions  assume  that,  to  constitute  a  sale,  there  must  be  an  actual 
delivery,  and  that  the  sale  could  not  be  valid  because  it  was  made 
five  miles  from  the  property.  This  objection  is  not  sustained  by  the 
facts.  The  instructions  will  not  warrant  such  an  interpretation.  The 
court  directed  the  jury  that  "the  delivery  of  the  tongue,  as  a  sled 
tongue,  to  replace  one  broken  hy  BurroiM,  is  not  such  a  delivery  of  a 
part  as  will  take  it  (the  contract  of  sale)  out  of  the  statute."    This 
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inBtructlon  i0  objeeted  to,  bat  is  bo  apparently  oonect  that  it  need 

only  be  announced  to  meit  qpproTaL    No  other  objectionff  are  made 

upon  the  record. 

Th«  judgmeiit  of  tite  diealt  coiiit  Is 

Affirmed, 


Hows  &  OiBOK  Y.  FosiEifsosr. 
Appeal  from  Wmmhieh  Oirvuit  Court —  Thur9datfj  Jum^S. 

Action  to  xeoover  for  labor  performed  bj  plaintiff  in  drilling  a 
well  for  defendant.  The  answer  of  def endanta,  besides  denying  gen- 
erally the  allegations  of  the  petition,  sets  up  a  former  adjudicatum  in 
an  action  between  the  parties  in  the  district  court  of  Winneshiek 
county,  where  the  question  of  the  non-fulfillment  and  abandonment  of 
the  contract  sued  on  in  this  case  was  inissue^and  a  judgment  thereon 
favorable  to  defendant  was  rendered.  The  contract  by  a  further 
answer  is  admitted,  with  certain  differences,  and  its  abandonment  and 
non-performance  by  plaintiff  is  averred.  A  judgment  in  the  former 
suit  for  $282j68  is  pleaded  as  a  set-o£  Verdict  and  judgment  wera 
had  for  plaintiC     Defendants  appeal. 

WUUtt  d  Bennett  for  the  appellants --X^  BvUis  for  the  appellee. 

Bbck,  J.«-The  assignment  of  errors  presents  objectioni  ta  rulings 
upon  certain  instructions  given  and  refused  and  upon  the  admlssioo 
of  certain  evidence.  These  objections  all  involve  and  are  baaed  upon 
tiie  alleged  fact  of  the  adjudication  of  the  issues  of  the  case  which 
the  answer  avers  was  had  in  a  former  suit.  The  aitoidgmeni  of  the 
rec(»rd  up<m  which  the  ease  is  presented  fails  to  set  out  this  judgment 
and  the  proceedings  wherein  it  was  rendered,  neither  does  it  cnsrtain 
any  evidence  tending  to  establish  the  averment  of  the  pleadings  in 
regard  to  them.  It  does  not  appear  that  an  attempt  was  made  to 
establish  by  evidence  the  a4Judication  pleaded.  We  tiierefore  cannot 
consider  the  objections  whidi  are  based  upon  the  prior  abjudication. 
The  rulings  com^dained  of  are  entirely  unobjectioBable  so  far  as  anj 
thing  appears  in  the  abstract  of  the  record. 

It  is  claimed  that  the  verdict  is  not  supported  by  the  evidenoeu 
This  objection  is  without  foundation.  The  finding  well  accords  with 
the  evidence  bef6re  us. 

The  assignment  of  erras  raises  other  obj^otions  which  are  not  pro- 
sented  in  the  argument  of  defendants'  counsel.  We  do  not  consider 
objections  that  are  not  relied  upon  in  the  argument,  but  will  regard 
them  as  waived.    Bhmo  v.  Brown,  18  Iowa,  606. 
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It  is  not  the  liabit  of  this  court,  neither  are  we  required  so  to  do, 

to  enter  into  the  examination  of  objections  in  which  counsel  haye  not 

sufficient  confidence  to  justify  an  attempt  to  sustain  them  by  argu* 

ments.    In  this  case  thej  appear  to  be  without  merit  and  demand  no 

further  notice. 

Affirmed. 


The  State  y.  Babtheyeb. 
Appeal  from 'Scott  Circuit  Court — Saturday,  June  17. 

IKTOZIOATIKG  LIQUOB. 

An  information  was  filed  before  a  justice  of  the  peace  of  Scott 
county,  in  March,  1870,  accusing  the  defendant  of  the  crime  of  selling 
intoxicating  liquors,  contrary  to  the  statute,  etc,  specifying  the  facts. 
On  a  trial  had  the  defendant  was  found  guilty  and  adjudged  to  pay  a 
fine  of  twenty  dollars.  He  appealed  to  the  circuit  court,  where  another 
trial  was  had  with  a  like  result.    He  now  appeals  to  this  court. 

Wm,  T,  DUtoe  for  the  appellant — S,  O'Conn^,  Attorney-General, 
for  the  State. 

COLB,  J.  — The  counsel  for  appellant  has  favored  us  with  an  elabo- 
rate printed  argument,  in  which  he  assails  the  "  act  for  the  suppres- 
sion of  intemperance,"  as  ^  opposed  to  the  common  weal  of  the  State 
of  Iowa  and  the  United  States,"  and  as  "  in  confiict  with,  and  in  vio- 
lation of,  the  constitution  of  the  State  of  Iowa  and  the  constitution 
and  laws  of  the  United  States." 

We  regard  these  questions  as  settled  by  the  former  decisions  of 
this  court,  and,  in  view  of  the  large  amount  of  business  before  us, 
must  content  ourselves  with  simply  referring  to  and  following  thenu 
Our  House,  No.  2  y.  The  State,  4  G.  Greene,  172 ;  Zumhoff  v.  The 
State,  id.  526 ;  Santo  v.  The  State,  2  Iowa,  165. 

It  is,  however,  also  urged,  that  the  plea  of  defendant  admitting  the 
sale,  and  which  was  read  in  evidence  on  the  trial,  avers  that  the 
defendant  was  the  owner,  holder  and  possessor  in  the  State,  of  said 
intoxicating  liquor,  at  and  prior  to  the  passage  of  the  law  under  which 
the  prosecution  was  had.  Even  if  this  latter  fact  would  constitute  a 
defense,  which  we  do  not  determine,  yet  it  would  not  help  the  defend- 
ant's case,  because  the  transcript  fails  to  show  that  the  admissions 
and  averments  of  the  pleas  were  all  the  evidence — other  testimony 
may  have  shown  that  he  did  not  so  own  and  possess  them. 

Affirmed* 
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ACTION. 
See  ATTA0H1CB5T. 

ADMINISTRATOR. 
See  EviDBNOB,  19, 20. 

ADVANCEMENT. 
See  Eyidsnob,  5, 6. 

ADVERSE  POSSESSION. 

1.  Statutb  of  umitations.     Where  lands  of  adjacent  owners  are 

divided  by  a  partition  fence  not  on  the  true  line  of  sarrej,  and  one 
of  such  owners  claims  and  cultivates  up  to  the  fence  as  the  true 
line,  ^ongh  it  is  in  fact  beyond  it  and  on  the  land  of  his  neigh- 
bor, for  a  period  of  ten  years,  his  possession  will  be  held  to  oe 
adverse  under  claim  of  ri^ht,  and  to  confer  upon  him  a  title  by 
prescription  to  the  land  lying  between  the  actual  line  of  survey 
and  the  fence.    Bravm  v.  Bridget,  188.  \r 

2.  And  in  order  for  this  rule  to  apply,  it  is  not  necessarv  that  there 

should  have  been  a  controversy  in  respect  to  the  division  line, 
prior  to  the  lapse  of  the  statutory  period  of  limitation.  Id. 

AD  QUOD  DAMNUM  PROCEEDINGa 
See  Affbal,2. 

AGENT. 
See  Principal  ajscd  Agbnt. 

AMENDMENT. 

1.  DISCGEKBTIOK.    The  action  of  the  court  below,  in  allowing  an  amend- 

ment without  imposing  terms,  will  not  be  disturbed,  unless  it  is 
shown  that  there  has  been  an  abuse  of  the  discretion  confided  to 
the  court  in  such  cases.    JSarrUan  v.  ColUm,  16. 

2.  Afteb  cause  IS  RBMAin>BD ;  BqiTiTABLB  JiTBiBDiCTiOK.  Where  the 

decree  in  a  chancery  case  is,  upon  the  merits,  modified  and 
aflSlrmed  on  appeal  to  the  supreme  court,  and  the  cause  remanded 
for  the  district  court  to  enter  and  enforce  the  decree,  the  appellee 
will  be  allowed  to  amend  his  pleading,  asking  judgment  for  the 
value  of  property  adjudged  by  the  decree  to  belong  to  him,  but 
which  the  opposite  party  has,  instead  of  delivering  up  to  him, 
converted  to  ms  own  use.    Jones  v.  Clark  and  Clark,  497. 
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APPEAL. 

1.  Ik  cbasctoly  causes  :  fbacticb.    An  appeal  to  the  supreme  court, 

from  a  final  decree  in  a  cause  properly  triable  by  the  first  method 
of  trial  of  equitable  actions,  brings  up  the  case  for  trial  de  novo, 
notwithstanding  it  was  heaid  below  upon  oral  testimony.  MaUff 
▼.  MaUy  et  al.,  60. 

2.  CiBcniT  couBT :  ad  quoD  daxnuic  fbocbedinos.  The  district  court 

has  concurrent  jurisdiction  with  the  drcuit  court  of  appeals  in 
ad  quod  damnum  proceedings.  Section  4,  chapter  86,  Acts  of 
the  i2th  General  Assembly,  was  not  repealed  by  section  2,  chap- 
ter 168,  Acts  of  18th  General  Assembly.  Ikmejf  y.  The  Burling- 
ton,  a  R.  andM.RR  Oo.,KQ. 

Z.  From  nrrBRicBDiATB  bulhtcw.  An  appeal  to  the  supreme  court 
does  not  lie  from  a  rulUg  of  the  court  below  upon  the  admission 
or  exclusion  of  evidence.  The  rulin^f  or  order  appealed  from 
must  extend  to  and  affeet  the  merits  of  the  case ;  if  it  be  merely 
incidental  to  the  progress  or  trial  of  the  cause,  no  appeal  will  lie. 
Bicha^^ds  y.  Burden  et  ux,,  8Q6c 

APPRAISEMENT  LAW. 
Bee  Judicial  Salb,  2,  8l 

ASSIGNMENT. 

1«  Of  JUDaMBxrr  without  becoubsb.  The  assignor  of  a  Judgment, 
a  part  of  which  has  been  paid,  but  of  which  fact  he  has  no  Knowl- 
edge at  the  time  of  his  sale  and  assignment,  is  not  liable  to  the 
assignee  or  person  purchasing  the  judgment,  for  the  amount  so 
paid,  when  tne  assignment  or  transfer  Is  only  of  his  right,  title 
and  interest  in  the  judgment,  and  that  without  recourse.  Seofidd 
y,  Moore  et  nx.,  241. 

2.  RuLB  AFPUBD.  Judgment,  a  part  of  which  had  been  paid,  and  no 
record  of  such  payment  made,  assigned  in  the  following  form : 
"  For  value  received  we  hereby  sell  and  assign  all  our  right,  title 
and  interest  in  this  judgment  to  M.  without  recourse  on  us." 
Held,  no  fraud  being  shown,  that  the  assignors  were  not  liable  to 
the  assignee  for  the  amount  which  had  been  paid  on  the  judg- 
ment, la. 

See  BnxB  A2n>  Notes,  1. 

ATTACHMENT. 

1.  CiBCUiT  COUBT;  T0BT8.    The  law  regulating  the  issuing  of  attach. 

ments,  in  cases  of  torts,  applies  to  the  drcuit  courts  and  the 
judges  thereof,  as  well  as  to  tne  district  courts  and  judges.  Stur- 
man  v.  Stone,  115. 

2.  Causes  CAiniroT  be  put  m  issxtb.    A  motion  to  dissolve  an  attach- 

ment cannot  be  aided  by  affidavits  showing  that  the  statements 
of  cause  for  the  attachment  were  not  true.  No  issue  can  be 
joined  in  the  principal  suit  on  the  averment  of  facts  on  which  the 
writ  was  issued.  I(L 

8.  Actions  ex  comtbactu  and  vx  dblicto.  In  an  action  to  recover 
the  value  of  certain  wheat,  the  petition,  which  asked  an  attach- 
ment, alleged  that  the  plaintiff  deposited  the  wheat  for  storage 
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^tli  dPltiKhiati  voder  «  spedal  eontmokyliM  defaadBitt  l^BfPeeiIlS[ 
to  dellTor  ihe  ifbeftt  to  pmjMf  on  derMand;  and  farther  alleged 
tkat  plaintiff  ''demamdedtke  wheat  ofdefendaoitfl;  thst  th^  had 
belore  caoh  dexnaaKl  aold  and  ahifmd  tiie  <iame  ivitfaoat  antiioritj ; 
tliat  Hhej  ooold  not  and  did  sot  deMver  tho  «awe  to  plaintiff,  and 
jrefnaod  to  paj  liim  therefbb"  MM,  that  tba  actkm  waa  ioonded 
on  eontmot  and  not  on  tort,  and  thai  it  was,  therafDre,  not  neces- 
sary that  the  petition  Shoold  have  been  presented  to  nme  Judge 
•  for  allowance  of  amount  in  value  of  proper^  to  he  attached,  as 
provided  br  seetion  8177  «f  Ae  Berislon.  McOinn  v.  BuUer  et 
al.,  160. 

ATTOBKET  AND  CLIENT* 

LiABiLiTT  OF  ATTOBNET.  An  attorney  ts  not  liable  fer  iiAevest  on 
moneys  collected  by  him,  until  after  demand.  Nor  for  the  rents 
and  profits  of  lands  boo^t  In  by  him  in  his  own  name,  in  the 
collection  of  his  client's  claim,  and  with  which,  or  tixe  value  of 
which,  he  is  dunged.    Johnion  v.  BmpUt  48. 

6m  Jl7BI8DiCXI0H«6. 

AUCnONEEB. 
See  WAHRAimc*  9»  3. 

BAILMENT* 

WABXHOUMDlBEr:  73fE&aLV€TIOJX  OV  FBOTBRTT  BT  ITBB.     Wbere  a 

oonsAgnor  deposits  certain  wheat  for  storage  with  warehousemen, 
under  the  «tfieenient  that  they  wiU  re-deliver  it  to  him  on  demand, 
and  they,  -mthout  authoril^^  sell  and  ship  the  wheats  and  there^ 
after  a  demand  is  made  for  the  wheat,  it  is  no  defense,  in  an  action 
by  the  consignor  to  recover  the  value  of  the  wheat,  that  the  ware- 
house of  defendants  was,  subsequent  to  the  demand,  destroyed  by 
fire  consuming  all  its  contents,  among  which  was  wheat  of  like 
quality  as  that  stored  by  plaintiff  and  with  which  they  could  have 
:xep]aoBd  it.   MeOinn  v.  BviUr  €$  ^  IWL 

BeeBAHKfl^  1,2. 

BANKa 

1.  Umnot  KATioorAXi  baskhsb  lav:  iBAiLiCDm.  When  n  bank 
«rgani»d  under  the  federal  banking  law  receives  «a  deposit 
United  States  bonds  of  one  class,  under  a  promise  or  agreement 
to  exchange  tiiem  for  those  of  another,  it  will  not  be  regarded  as 
a  mere  mandatary  or  bailee  acting  without  compensation,  but,  on 
the  contrary,  hela  to  the  tonus  of  the  contract,  and  liable  to  the 
depositor  for  the  value  of  the  bonds  on  its  refusal  to  deliver  them. 
LMch  V.  Hale,  Beoei/ver,  69. 

%,  Banking  fowebs.  An  undeitakii^  or  transaction  of  this  charac- 
ter, on  the  part  of  the  bank,  is  within  the  scope  of  its  powers  to 
do  a  general  banking  business,  conferred  by  the  act  of  congress 
authorizing  the  creation  of  these  banks.  ItL 

t,  EviDgwJB :  STAMFB.  Though  the  receipt  or  oeitiflaito  of  the  bank, 
showing  such  d^>08lt,  were  not  admisBlble  for  want  of  m  stamp, 
the  deposit  and  llwts  'Wnected  with  it  nrlgfat  be  shown  by  evi- 
dence aUunde,  Id. 
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4  LiABiLiTT  07  8HABEH0LDEB.  The  traimferee  of  stock  or  Bhares 
in  a  national  bank  (organized  under  the  federal  banking  act),  at 
the  time  of  the  failure  of  the  bank,  U,  where  the  traAsfer  ap- 
pears to  be  absolute  on  the  books  of  the  bank,  liable  for  the  debts 
of  the  association  to  the  extent  of  the  shares  held  bj  him,  not- 
withstanding he  holds  them  hj  transfer  or  assignment  as  oollatend 
eecuritj  for  a  loan  to  the  shareholder  from  whom  he  received  the 
transfer.    Hale  y.  Walker,  844. 

BASTABDY  PROCEEDINGS. 

JuBiflDicnON.  The  district  court  has  not  ori^nal  jurisdiction  in 
bastardy  proceedings.  The  jurisdiction  belongs  to  the  circuit 
court.    The  State  y.  Cook,  Old. 

BILLS  AND  NOTES. 

« 

1.  AssiamfENT  of   NON-imaonABLE  pafbb:   defbkses.      While, 

under  our  statute  (Rev.,  §  1796),  a  non-nep;otiable  note  is  assigna- 
ble, it  is  subject  in  the  hands  of  the  assignee  to  any  defense  or 
setoff  which  the  maker  had  against  anj  assignor  thereof  before 
notice  of  the  assignment.    Sayre  y.  Wheeler,  112. 

2.  Stamps:  cakcellatiok.    The  mode  of  cancellation  of  a  revenue 

stamp  is  not  essential  to  the  validity  of  a  promissory  note  to  which 
it  is  affixed.    Bobineon  y.  Lair,  9. 

8.  POBT-STAMPiNO.  Nor  will  the  fact  that  the  note  was  not  stamped 
at  the  time  of  its  execution  invalidate  the  same  in  the  hands  of  a 
bona  fide  holder,  if  it  was  properly  stamped  when  negotiated  to 
him.    Following  BlackweU  v.  D&nie,  28  Iowa,  68.  Id. 

4.  Indobsbmekt.    a  promissory  note  had  the  following  written  on 

the  back  of  it :  "  For  value  received,  we  guarantee  uie  payment 
of  the  within  note,  and  hereby  waive  demand  and  notice  of  non- 
payment." Held,  that  it  operated  as  a  transfer  of  the  note,  or  as 
an  indorsement  thereof  with  an  enlarged  liability.  Id. 

5.  Latbztt  eqxtities.    Latent  equities  cannot  be  set  up  by  the  maker 

of  a  negotiable  promissory  note  against  a  holder  who  received  it 
before  due,  though  he  received  it  upon,  and  in  part  payment  of, 
an  unsettled  account.  Id, 

6.  Fraud  :  ont7S.    Where  fraud  in  the  inception  of  a  promissory  note 

is  established  by  the  evidence,  the  burden  is  thereby  cast  upon 
the  holder  to  show  that  he  is  a  bona  fide  purchaser  before  matu- 
rity.   Woodward  v.  Bodgere,  842. 

See  Usury. 

SXTKDAY. 

BOARD  OF  SUPERVISORS. 
See  CJomnr. 

BONDS. 

Of  HumciPAii  corporatioks.  Bonds  issued  by  a  city  for  the  purpose 
of  raising  money  to  prosecute  improvements  are  classed  as  nego- 
tiable securities,  and  subject,  in  tneir  sale,  to  the  rules  governing 
personal  property,  of  which  they  form  a  part.  Callanan  v.  Broicn 
dk  Co,,  888. 
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BTJEDBN  OF  PBOOF. 


SlSNAiTHEB  or  wuirrKN  iKBTBXTMSirrB.  In  otdet  to  cut  upon  tlie 
^  plaJatUf  in  an  action  upon  b  promlseory  note,  or  other  written  In- 
strament,  the  bordea  of  proviiig  the  genalneueH  of  the  dgnatare 
of  the  m&ker  or  Indoraer  thereof,  the  luinie  muHt,  under  our  pres- 
ent sUtnte  (ch.  28,  Lairs  of  1B6S),  be  denied  nnder  oath  by  lite 
party  nhoee  Bignature  It  parports  to  be.  It  ie  accordingly  held, 
that  a  denial  by  the  maker  of  the  genolneneu  of  the  aignatare  of 
the  indoner  is  not  Boffldent  to  throw  Bnch  owiu  upon  th«  plain' 
ti£    Sobintim  v.  Lair,  9. 

8ee  Bnxs  abd  Notbb,  9. 
Coioioil  Cakbob,  1. 


CASES  IN  IOWA  BEPOBTS  CITED,  FOLLOWED,  ETC. 

AballT.  Crou,  niowa.in.   Taztale. 

Proton  T.  Van  Gorder.  ao 
Aoklej'  T.  SaxtoD,  St  ton,  SS).   Tax 

•■le.   iHnuiT.  COKan,  lis. 
Allen  T.  AmutTong,  IS  Iowa.  008.  Tax 

■ale.  Bur1eyv.PomiLLa!u*Oo.,M. 
Aiu^e  V. Th«  IL  A  hTb.  R.,  18  lowm 

est.  Common  Carrier.  TTInneT.  ITm 

BL  Cent.  B  B.  Co.,  sea. 
AneoD  T.  The  WlDneahlek  In*.  Co^lS 

Iowa,  81.    Estoppel.   Killer  v.  Tte 

aruMinI  Ben«U  LVe  Int.  Co.,  2U. 
kTt«n*onh  V.  The  C.  B.  I.  *  P.  R.  It. 
^aOIowa,US.    Ballroad.    Deweu 

..  Ifce  CMraoo  AN.  W.B.B.  Co.,  STi 
Baldwin  T.  Thompeon,  U>  Iowa,  GDI. 

luurance.  irarrtnv.  The  Dan.Ptn 

In*.  Co.,  a*. 

—  ■•    •      J,  Tbompeon,  IE  Iowa,  EKH. 

™ -^ — A,  K*. 


^0^1 


_ _ 3HmA,»_. 

Barker  t.  Brown.  15  Iowa,  70.    Prao- 

.    Ganttr~Clark,Ki. 


I  T.  J.ae  UDiMffo  «  n .  w .  a.  a. 
,  IB  Iowa,  98D.    Service  bv  pubU- 
lon.   aflOer  t.  Daviaan,  4ffi. 
T.  Brlgn,  1  Iowa,  H.   Sunday 
.tract.   St]/rt  v.  IFncelo'.  lU. 


ai. 

Batei  ^ 
Co.,1. 

ooDtract.  !_, 

BerrfT.  Gravel,  11  Iowa,  ISB.  Attach- 
ment.   Sturmaa  t.  Stone.  IIE. 
Blackwell    t.    Denle,    ffl    Iowa,    aS. 

Stamps.   BobliMon  t.  Lair,  a. 
BoarimaQ  T.  Boume,  M  Iowa,   131. 

Tax  sale.   Jttma  t.  CoUKin,  1£S. 
Bolander  v.  Atwell,  11  Iowa,  SS.   I>e- 

fault.    Ordicou  *-  SiKltard  *  Otb- 

>iaTa,ai. 
Booth  ft  Onham  v.  SmalL  K  Iowa, 

ITT.     New  trlaL     fiubbeO  <t  Bro. 

y.Btam,  tn. 
Braught    T.    Oriffltb,   IB   Iowa,   SS. 

Suietf.    3V  Oitv  ofSiokvIc  t.  lAm, 

fttMk  T.  Kanatt,  E  Iowa,  tTO.  Kon- 
•ult.   Jovy.ButtySa.  _ 

ttookman  t.  BarryhlU,  U  Iowl  U8. 
KewtriaL    H^lAtaiBn>.T.aiam, 
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Hull  &  Jo.  y.  AlezanderJM  Iowa,  570. 
New  trial.  HubbeU  A  Bro,  r.  Beanu, 
280. 

Hull' &  Argalla  ▼.  County  of  Marshall, 
12  Iowa,  142.  Contract.  Bdchard^. 
Warren  County^  881. 

Humphrey  v.  Moore,  17  Iowa,  198. 
Notice.   SimmofiB  t.  Churchy  284. 

Hunt  y.  Free,  28  Iowa,  156.  Certio- 
rari.  Jolhnmn  y.  2\intZ(n<7fr,  500. 

Iowa  &  Minnesota  B.  R.  Co.  y.  Per- 
kins, 28  Iowa,  28L  Stamps.  Bobir^ 
9on  y.  Lair,  9. 

Jewett  &  Loyejoy  y.  Miller  &  Fuller, 
12  Iowa,  85.  Practice.  Qaniz  y. 
Ctor^  254. 

Johnson  &  Stephens  y.  Butler,  2  Iowa, 
585.  Former  adjudication.  MeUiop 
A  Kingman  y.  Diane  A  G).,  807. 

Johnson  y.  Dodse,  19  Iowa,  106.  For- 
mer adjudication.  Mclhop  A  KinO' 
man  y.  Doane  A  Co.,  397. 

Jourdan  y.  Reed,  1  Iowa,  185.  Practice. 
Worthington  y.  OUUru,  419. 

Jourdan  y.  Reed,  1  Iowa,  135.  New 
trial.    Lester  A  Bro.  T.SaUaehiiTJ. 

Kreisinger  y.  The  Icarian  Community, 
16  Iowa,  586.  Default.  Ordvoay  y. 
Suehard A  Gebhar±4SL 

Lacy  y.  Straughan,  11  Iowa,  258.  Meas- 
ure of  damages.  CaUanan  y.  Brown 
a;  Co.,  383. 

Lampson  y.  Piatt,  1  Iowa,  566.  For- 
mer adjudication.  MeUwp  A  King- 
man y.  Doane,  897. 

Lane  y.  Krekle,  22  Iowa,  400.  Promis- 
sory note.  IToodiMirdy.  iiod(ier8,342. 

Latterette  y.  Cook,  1  Iowa,  1.  Former 
adj udication.  MeJhop  A  Kingman  y. 
Doane  A  Co.,  397. 

Leyi  y.  Monroe,  11  Iowa,  458.  Default. 
Orc^fts  y.  Garhy  77. 

Likes  y.  Baer,  8  Iowa,  868.  Measure  of 
damages.  CdUUman  y.  Brown  A  Co., 
888. 

Lodge  T.  Reinor,  18  Iowa,  600.  New 
trud.    LesterABro.Y.Saaack,in. 

Lodge  y.  Reznor,  18  Iowa,  600.  Prac- 
tice.   Worthington  y.  Olden,  419. 

Loeber  y.  Delahaye  &  Co.,  7  Iowa, 
478.    Nonsuit.    Joy  y.  Hutt,  22. 

Lord  T.  Oaddls,  6  Iowa,  57.  Attach- 
ment.  McOinn  y.  Butter,  160. 

Longhurst  y.  Star  Ins.  Co..  10  Iowa, 
86£  Mistake.  The  CUy  of  Buriing- 
ton  y.  CHibert,  856.  _      _  . 

McAfferty  y.  Hale,  24  Iowa,  856.  Bri- 
dence.   Leach  y.  Hdle^  60. 

McAunich  y.  The  M.  &  M.  R.  R.  Co., 
20  Iowa,  888.  Lester  A  Bro.  y.  8al- 
laek,4tTl.  . 

McCoy  y .  Jullen,  15  Iowa,  872.  Appeal. 
Richards  y.  Burd€nv805.  _ 

McCreadyy.  Sexton,  20  Iowa,  856.  Tax 
sale,    ttima  v,  Coiran,  125. 

McCreadyy.  Sexton,  20  Iowa,  866.  Tax 
sale.  Hwiev  y.  PoxceSL,  Levy  A  Co., 
64. 

McOahen  y.  Carr,  6  Iowa,  88L  Tax 
sale.   Rima  y.  Cowan,  125.  _ 

Mclnemy  y.  Reed,  28  Iowa,  410.  Tax- 
ation.   Warren  y.  Henlv,  81. 

McKay  y.  Thorrington,  15  Iowa-  625. 
New  triaL  Lester  A  Bro,  y.  SaOaek, 
477, 

McKay  y.  Thorrington,  15  Iowa,  25. 
New  trial.   HuUmL  A  Bro»  y.  Ream, 
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McKenzie  y.  Rltter,  27  Iowa,  264.  By!- 
dence.    Schmidt  y.  Kreismer,  479. 

McKlnley  y.  Beohtel,  12  Iowa,  56L 
Practice.    Ekmm  v.  uester,  475. 

McLaren  y.  Hall,  26  Iowa,  297.  Attach- 
ment.  Sturman  y.  St/me,  115. 

McLenan  y.  Sulllyan,  13  Iowa,  681. 
Statute  of  limitations.  Cowin  y. 
Too2«,  51& 

McNair  y.  McComber,  15  Iowa,  268. 
Practice.    Worthington  y.  Olden  419. 

McNamaray.E8tes,22Iowa,246.  Tax- 
ation.   Warren  y.  Henly,  31. 

McNamee  y.  Moreland,  28  Iowa,  97< 
Former  adjudication.  Stoddard  y. 
Thomjpeon,  SO. 

McNear  y.  McComber,  18  Iowa,  12. 
Assignment.    Scofleld  y.  Moore,  24L 

McNuIty  y.  Byerett  &  Moore,  17  Iowa, 
681.  Default.  Ordway  y.  Suehard  A 
Gebhard,iSl. 

Mahaska  County  y.  Ingalls,  14  Iowa, 
170.  Practice.  MeJhop  A  Kingman 
y.  Doane  A  Co.,  887. 

Manning  y.  District  Township  of  Van 
Buren,  28  Iowa,  332.  Contract. 
Reichard  y.  Warren  County,  381. 

Manix  y.  Maloney,  7  Iowa,  81.  Jury. 
FuUer  y.  The  Chicago  A  N.  W.  R.  R. 
Co.,  211. 

Mason  y.  Messencrer  &  May,  17  Iowa, 
26L  Former  aojudication.  MeUwp 
A  Kingman  y.  Doane  A  Co.,  897. 

Merriam  y.  Moody's  Bxrs.,  25  Iowa, 
163.  Taxation.   Irdrreny.  Henl|/,81. 

Mlddleton  Sayings  Bank  y.  Dubuque, 
15  Iowa,  894.  Insurance.  Warren  y. 
The  Davenport  Fire  Ins,  Ct).,464, 

Bflddletown  Sayings  Bank  y.  The  City 
of  Dubuque,  15  Iowa,  894.  Corpora- 
tion. Knder  y.  The  Tnuiees  of  West,- 
em  College,  547. 

Moberiy  y.  Alexander,  19  Iowa,  168. 
Measure  of  damages.  Callanan  y. 
Broim  <£  OOm  888. 

Moreland  y.  Page,  2  Iowa,  180.  Con- 
yeyance.    Neweomh  y.  Lewis,  488. 

Morgan  y.  Long,  29  Iowa,  434  Official 
bond.    Wright  A  Co.  y.  Harris,  272. 

Myers  y.  McDonald,  27  Iowa,  391. 
Husband  and  wife.  Mazouck  y.  The 
Iowa  Northern  R.  R.  Co.,  550. 

Newcomb  y.  Dewey,  27  Iowa,  381.  Ju- 
risdiction.   Stone  v.  Skerry,  582. 

Newcomb  y.  Dewey,  27  Iowa,  88L 
Former  adjudication.  Meihop  A 
Kingman  y.  Doane  A  Co.,  887. 

Newman  y.  De  LorimerjJ9  Iowa,  244. 
Insurance.  Trarreny.TheDouenport 
Fire  Ins,  Co.,  464. 

Newman  y.  De  Lorimer,  19  Iowa,  244. 
Statute  of  limitations.  MiUer  y. 
Trare,624. 

Norton  y.  Swearengen,  19  Iowa.  566. 
Practice.   Snyder  y.  Eldrtdqe,l2Q. 

Odell  &  Updegraff  y.  Lee  &  Ktnnard, 
14  Iowa,  411.  Husband  and  wife. 
Maxouck  y.  The  Iowa  Northern  R.  R. 
Co.,  660. 

Olds  y.  Glaze,  7  Iowa,  86.  Former  ad- 
judication. MeOwp  A  Kingman  y. 
Doane  A  Co,,  897. 

Osbom  y.  Cloud,  28  Iowa,  104.  For- 
mer adjudication.  MeViop  A  King^ 
man  v.  Doane  A  Co.,  897. 

Our  House  No.  2  y.  The  State,  4 
Qreene.  172.  Intoxicating  liquors* 
The  Stale  y.  Bartmeyer,  OOL 
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Owsn  T.  Owen,  9  low*,  170.  Imtnio 
tioM.    HubtMsOdBro.v.Ilaun,  KB. 

Parkerv.  Snxtoiun  Iowk.  421.  Tsi 
■nle.    HuTitii  T.  PmiuU,  Xem  A  Co., 


Pnctlce.   Eatonv.aatrr.i'n. 


PlemnD't  EiT.,  In  nJSlowt,Ua.  Ap- 
peal.   ittchnrdi'T.  BurrkTuBOt. 

Pfenon  r.  AnDKrong,  1  Iuwk,  EST. 
Mlatake.  The  Ctty  "7  Burltnaton  v . 
GiOKrt.tU. 

FlKinaii  V.  Denoey,  U  Ion,  WS. 
Practice.    E,uon  t.  OM(er,  *7K. 

Plk«  T.  KiDK.  le  fowtu  49.  Sunday 
contract.    Sauerv.  HTiccier,  IK. 

PItmer  t.  The  Branch  or  the  Stute 
Bank,  16  loirik  3a.  Cunttscc. 
SfWT-  Duiuer,  SO. 

Proruer  t.  DbtU,  Is  Iovk,  867.  Emi- 
nent domain.    Sand/urd  t.  .U<irtin, 


(tnictions.   Br'>i™T._ 

PreatoDT.  Winter,  aa  Iowa.  SH.  Ve- 
nue, ioomft  I.  AfiKenife,  4£S. 
Porter  T.  The  Chloaeo  and  N,  W.  K. 
H.  Co.,  £0  Iowa.  ^.  Common  car- 
rier, Winnie  y.TfielU.Ctnt.B.R. 
O.,  583. 


140.    Jurisdiction.    DwHap  A  Co.  v. 

EalstonT.Balaton.aQroena.fiSt.  Con- 
Toyance.  JoArutm  V.  IbnUliwer,  500. 
Blchardaon  v.  Barrlck,  10  loinu  407. 
Jurisdiction,    tmrfn  t.  Toole,  S13. 

~    ■      ,21  Iowa.  BO.    Jurls- 
vA  Co.-r.Oody,  360; 
.     ..._.     .  ..      V«otK,g7fl. 
Buble  T.  McDonald.  U  Iowa,  4BT.    Id- 


BackettT.  Partrid^,  4Iowa,4U.  At- 
taobment.    Sturinan  t.  iStone,  US. 

Santo  1.  The  Btate,  t  Iowa.  ISi.  In- 
loilcatlQK  llquora.  ■  The  Stole  T. 
Barlmeuer,  (t», 

BchanlerT.  Porter,  7  towa,4ffl.  Jury. 
FMOer  T.  The  Oiiaioo  iif.  W.  R.  B. 
On..  311, 

Bcott  T.BabcDck.S  Greene,  133.  Tax 
Mle.    mma-r.Cmmn,TS&. 

Bhaw  T.  Brown,  13  Iowa,  BOB.  Prac- 
tice.   iSnyder  T.  ElOriOot,  Ut. 


Shaw  V.  Brown,  IS  Iowa,  fOS.  Prar- 
tlce.   Ham  A  OUan  y.  Fottttunn,  NO. 

Singleton  T.Bcott.  11  Iowa.£es.  Plead- 
Inic.    Onetn  v.  Ttnle,  6IS. 

eiatten  V.  The  Det  Molnea  Taller  B. 
R  Co..  »»  Iowa,  14B.  Corporation, 
municipal.    TAe  Ctlu  of  BurKnoCon 


p  4  Kinanum  T.  Donne 

4  Co..  8B7. 
Itarr  &  Band  v.  Boal^  of  SnperrlaoTB, 
"■  ' ■"■     County.    ■-'— — '  - 

-Ki"   

Former   adjudication.     Mtihop   A 
Kingman  t.  Divine  A  Oo.,  3B7. 
State,  The,  T.   Herod.  X»  Iowa.  US. 


Diiane  *  Co.,  897, 


tlate  errel.  t.  Napier.  7  Iowa,  4a. 
County.  JRefcftord  V,  TTarmi  Countu, 
_881.  ■ 

KWkutSt.  _.    _ 
State  y.  Ostiandar, „ 

tice.    EnaonT.  (Je»(o-.«75. 
State  v.PotMr.  30  Iowa.  1187.    Criminal 

law.    TJieStatev.  Ba«m,  sua. 
Bute    V.    Tomllnaon,   if  Iowa.    4D1. 

Practice.       WorVilngUm    T.    Odat, 


underland  t.  Siinderland.  19  Iowa, 
°°*      Conveyance.    JUaBory  t.  Lue- 


I.  CAonOierifn  T.  Botwrtoinmoe. 
jL»w.    V.    BlacJclege,   a    Iowa,  «!. 

Fence*.    Oantn.Clar*.at. 
Taylor,   6blpton  ft  Co.  y.  Bunyoo   * 

Brown,  a  Iowa.  *7*.    Former  a^udt- 

catlon,  Mflhop  A  Kinanum  y.  Doane 

A  CO.,  307. 
Taylor  v.  The  Diatrlct  Township  of 

Wayne,    as    Iowa,    447.      Contract. 

aefcJiart  y.  TTarrtn  CounCv,  38L 


8  Iowa,  183.   Attach- 


iM0IoiTa,4n.  Vendor 


uidTCDdee.    Wiaulmv.fimvlt.i31. 
WBiren  v.  Crow,  US  Iowa,  815.    Con- 

vsyuice,    lohTtmnx.  TantUnoer, EOO. 
WeSTSr    r.    Cooledge,    IS  Iqw»,  Hi. 

Practloe.    Gonte  V.  cm*.  (61. 
WellT.Lowenth&l,  10Iowa,fi76.    FoT> 


Perk[as,    tS    Iowa,  SSL     Stamps. 

Union  .4«1cuUural  StorA  Anoda- 

[iim  V.  Wrffi,  S6. 
Thomas  V.  Bait  A  HoBaa,  U  Iowa,  Ml. 

Piactloe.    Eaton  v.  Oeattr,  476. 
Thompson   t.   CurtU,  28  Iowa,  fiS. 

PartT-wall.    Bertram  t.  Oirtis,  M. 
Thompson    T.   Reed.    W    Iowl    117. 

Certlorarf.    Johmon  t.  Tantunoer, 

ThomjHon  V.  Wllaon,  SS  Iowa,   110. 
Eildenoe.    CTuimlHrUn  v.  Robtnaon. 

we. 

T.  TlmUl 
Vetths  y.  1 ,  _ 

mant.    Sturmmi  ..  _^ 

WoUon   r,  Cheslre,  IS  Iowa.  SOt.    At- 

BlgnmeoC.    Saijisid  V.  Moon.  »!. 
WaUaoe  T.  Bergei,  IS  Iowa,  4M.    Tax 

■ale.   mamy.  Ooimn,lX6. 


CATTLE. 
Bee  Trebpabb,  4. 

CERTIORARI. 
Circuit  court.  The  dTcnit  conit  has  not  Jurisdiction  In  eertiorari 
proceedlDKB.  Ctrticrari  \»  t.  "spedal  proceeding,"  and  not  • 
"civil  action"  witliin  the  meanmg  of  the  statute.  Following 
Thompton  t.  Bud,  W  loira,  117,  and  Bunt  t.  ^Vm,  id.  1S6; 
AintioTtli  r.  Soute,  Buperintendeni,  etc.,  tHM. 

CIRCUIT  COURT. 
Jubibdictiom:  forkcloburb  of  uoBTOAOEa.  While  the  clrcntt 
court  has  jarisdlctiou  in  caaea  for  the  foradoeare  of  mortgages,  tt 
is  limited  to  those  c«see  which  are  triable  hj  the  second  method 
of  trying  equitable  cases ;  and  when  equitable  relief  Is  sought  In 
respect  to  a  matter  preliminary  to  the  foredosare,  m  Uie  cancella- 
tion of  an  entry  of  satisfaction,  dsJnied  to  have  been  made  by  mis- 
take, the  case  becomes  one  of  purely  equitable  j  nrisdiction,  triable 
by  the  first  method,  and  the  cireuit  court  has  not  inrisdictlon. 
UdUy  T.  Mali]/  etal.,m. 

See  Appeai- 

Attaobubnt,  1. 
Certiobabi. 

COMMON  CARRIER. 
1.  E^XCBFTTOIIB  or  liabilitt:  Okub.  In  all  cases  of  loss  or  Injury  to 
property  intrusted  to  a  common  carrier  for  transportation,  the 
Duraen  of  proofs  is  on  him  to  show  that  the  loss  was  occasioned 
by  the  act  of  Ood  or  the  public  enemies.  Proof  of  the  delivery 
of  the  goods  and  their  loss  or  injury  while  in  the  carrier's  hands, 
— <- a  prima  faeie  case  (or  the  pl^ntiS.     Winner.  Tht  IlK- 
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2.  Mbaburb  of  dakagbs  :  railroad.  The  application  of  the  general 
rule  that,  in  this  class  of  actions,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the  roods  as  delivered 
and  what  their  value  would  have  been  if  thev  nad  not  been  dam- 
aged in  the  course  of  transportation,  is  not  always  just  and  pro- 
per. Id. 

8.  It  was  accordingly  hM,  in  an  action  against  a  railroad  company 
for  damages  to  a  lot  of  flour,  that  the  plaintiff  might  show  and 
recover  what  it  cost  to  put  the  flour  in  a  saleable  condition  after 
its  arrival  at  the  place  of  consignment,  it  appearing  that  such 
expenditure  was  beneficial  to  the  defendant  by  reidudng  the 
damages  which  it  would  otherwise  have  sustained  under  the 
operation  of  the  general  rule  above  referred  to.  Id. 

4.  Presumption  ab  to  comfeksatiok.  Where  goods  are  delivered 
to  a  common  carrier  to  be  transported,  a  promise  to  pay  freights 
will  be  implied,  and  it  is  not  necessary  to  prove  pavment  or  ten- 
der of  the  charges  in  order  to  hold  hhn  liable  in  his  capacity  of 
common  carrier.  The  law  will  not  presume  that  the  oailment 
was  gratuitous.  Id. 

CONSIDERATION. 
See  EviDBNCE,  14. 

CONTRACT. 

1.  SuKDAT  CONTRACT.    A  Contract  void  because  entered  into  on  Sun- 

day does  not  prevent  the  parties  from  making  a  valid  contract 
with  reference  to  the  same  subject-matter  on  a  subsequent  week- 
day ;  nor,  it  ieems,  from  otherwise  ratifying  the  original  contract. 
Ha/rrifon  v.  ColUm,  16. 

2.  Evidence.  Parol  evidence  is  admissible  for  the  purpose  of  show- 

ing that  certain  words  used  in  a  contract  have  by  known  and 
established  usage  acquired  a  signification  different  from  their  gen- 
eral or  popular  sense ;  as  that  the  word  "  town "  used  in  a  con- 
tract, included  the  town  and  ticinUy.    Steyer  v.  Dtoyer,  20. 

8.  For  services  :  quANTUM  meruit.  While  one  who  agrees  to  per- 
form services  for  another  without  compensation  therefor,  cannot 
recover,  he  may,  where  no  such  agreement  appears,  and  the  ser- 
vices are  performed  at  the  request  or  with  tne  consent  of  the 
other,  recover  the  value  thereof  under  a  quantum  meruit.  Sea 
v.  Flathere,  545. 

See  Vendor  and  Vendbb. 

CONSTITUTIONAL  LAW. 
See  Corporation,  Municipal,  5. 
County,  8. 
Detinue. 

Frauds,  Statute  Of ,  1,  %. 
New  Trial,  1. 
Attachment. 
Railroad,  6, 8. 
Sunday,  1, 8. 
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CONVEYANCE. 

1.  CONVBTANCB:  IKCUMBRAKCE :  PARTY-WALL.    Where  the  owner  ol 

a  vacant  lot,  havinc^  the  half  of  a  neighbor's  wall  resting  thereon, 
sells  and  conveys  the  same  with  covenants,  he  is  not  liable  there- 
on, under  oar  statute,  as  for  an  incumbrance.  Bertram  v.  Curtis, 
46. 

2.  Party-wall  :  presumption.  Where  a  half -wall  rests  upon  a  vacant 

lot,  the  presumption  under  our  statute  is,  that  it  belongs  to  the 
owner  of  the  contiguous  lot  whereon  rests  the  main  building; 
otherwise,  if  such  half-wall  has  been  used  by  the  erection  of  a 
building  supported  therein  on  the  lot  vacant  when  the  half-wall 
was  bunt.  Id. 

3.  Variance  in  survey  op  town  lots.    Where  the  line  of  survey 

between  remote  comers  of  a  block  is  found  to  varv  from  the 
length  called  for  in  re-establishing  the  boundaries  and  comers  of 
intermediate  lots  along  the  same  Ime,  it  will  not  be  presumed,  in 
the  absence  of  any  showing  to  that  efibct,  that  the  variance  arises 
from  the  defective  survey  of  any  lot  or  part,  but  from  the  imper- 
fect measurement  of  the  whole  line,  and  the  variance  will  be  dis- 
tributed between  the  several  lots  in  proportion  to  their  respective 
width.    Newcamb  v.  Lewis,  488. 

4.  Parol  reservation  :  evidence.    As  to  whether  a  parol  reserva- 

tion of  growing  crops,  at  the  time  of  the  sale  and  conveyance  of 
the  land,  can  be  shown  in  an  action  between  the  grantor  and 
grantee  respecting  them,  quere.    Johnson  v.  TanUinger,  500. 

5.  But,  in  an  action  by  the  grantee  to  recover  the  value  of  certain  crops 

alleged  to  have  been  converted  to  the  use  of  the  grantor,  the  latter 
may  show,  at  least  in  mitigation  of  damages,  that  the  crops,  for 
the  value  of  which  plaintiff  sues,  were  the  produce  of  defendant's 
labor  and  toil,  whereby  they  had  been  brought  from  an  embryotic 
to  a  mature  condition,  and  tnat  this  labor  hiKl  been  performed  with 
the  knowledge  and  consent  of  the  plaintiff.    Id. 

6.  Notice  :  recording  act.    The  rights  or  title  conferred  by  a  con- 

veyance are,  as  to  subsequent  purchasers  without  notice,  to  be 
determined  by  the  instrument  itself  as  recorded,  and  not  by  facts 
in  pais  or  other  instruments  not  recorded.  MiUer  v.  Wa/re  et  dl., 
524. 

See  Trusts. 


CORPORATION. 

1.  Liability  op  subscribbrs  to  stock  :  chanoe  op  ARTidtES.    Im- 

material changes,  or  such  as  the  law  would  imply,  in  articles  of 
incorporation,  will  not  affect  the  liability  of  a  stockholder  who 
subscribed  his  stock  before  such  changes  were  made.  AlUer,  if 
such  changes  were  material  and  not  such  as  the  law  would  supply. 
Union  AgricvXtural  and  Stock  Association  v.  NHU,  95. 

2.  Power  op  trustees  to  mortgage  :  inhibition  to  sell.    An 

inhibition  upon  the  board  of  trustees  of  a  corporation  by  one  of 
the  articles  of  its  corporation,  to  seU  real  estate,  is  not  necessarily 
an  inhibition  upon  the  power  to  mortgage,  Krider  v.  I%e  Trustees 
of  Western  CoUege,  547. 
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OOBPOBATION,  MUNICIPAL. 

1.  8TRBBT6:   CHAKGB  OF   OBADB.     The  putting   of    mftcadamixed 

material  upon  a  street  of  a  citj,  althoogh  it  may  elevate  the  sur- 
face, is  not  a  change  of  the  grade.    Wanreff^  ▼.  H(ndy  et  al,,  31. 

2.  Payiko  and  macadamizino  :  oitttebs.    Authority  in  a  dtj  char- 

ter to  "  pave  "  the  streets  of  the  city  confers  power  to  macadam- 
ize them  and  to  provide  for  their  proper  drainage  by  the  con- 
struction of  gutters.  The  word  "  pave  "  includes  the  usual  means 
to  cover  the  streets  with  stone  or  brick  so  as  to  make  a  convenient 
surface  for  travel.  Id, 

8.  Sidewalks.  Authority  given  to  a  city  to  require  abutting  lot 
owners  to  pave  the  streets,  indudes  authority  to  require  them  to 
build  sidewalks.  Id, 

4.  Cost  of  patino  :  city  wabrants.     Where  a  dty  is  required  to 

pay  more  in  city  warrants  on  account  of  their  depredaUon  than 
it  would  have  to  in  cash,  for  the  paving  of  streets  of  a  dty,  the 
ultimate  cost  of  which  is  chargeable  against  the  abutting  lots, 
such  facts  will  not  affect  the  right  of  tne  dty  to  enforce  tne  col- 
lection of  an  assessment  against  the  lots  for  the  full  amount 
paid.  Id. 

5.  Paving  at  cost  of  abuttino  lots  :  coNSTrronoNAL  law.  It  ia 

competent  for  the  legislature  under  our  State  constitution  to  au- 
thorize municipalities  to  require  the  streets  to  be  paved,  and  the 
cost  thereof  assessed  upon  tne  abutting  lots.  Id, 

6.  Priob  chabters.    It  was  not  intended  by  artide  8,  section  1,  of 

the  new  constitution  to  repeal  charters  of  dties  granted  by  the 
legislature  prior  to  the  adoption  of  the  constitution.  Id, 

7.  Burlington  citt  :  bepbal  of  chabtbb.    The  amendment  to  the 

charter  of  the  dty  of  Burlington  (acts  4th  Qen.  Ass.,  ch.  49),  em- 
powering the  dty  to  grant  or  refuse  licenses  to  insurance  com- 
panies, was  not  repealed  by  section  88,  diapter  188,  acts  twelfth 
general  assembly,  regulating  the  taxation  to  be  imposed  upon 
sudi  companies.  The  City  of  Burlington  v.  ITie  PtUnam  Iiuur- 
ance  Co,,  103. 

8.  ExEBCiSE  OF  LICENSE  POWEB.     While  It  may  be  conceded  that  a 

power  to  license  will  not,  under  the  guise  thereof,  authorize  a 
city  to  impose  taxation  for  revenue,  yet  the  discretion  of  the  dty 
authorities  in  the  imposition  of  such  license  will  not  be  interfered 
with  unless  an  abuse  of  such  discretion  is  clearly  shown.  Id, 

9.  Graduation  of  rates  of  license:  inbubance  companies.    A 

dty  possessing  the  power  to  license  insurance  companies  may 
properly  graduate  the  amount  thereof  in  proportion  to  the  income 
of  the  different  companies.  Id, 

10.  Method  of  imposing  license.  The  objection,  that  the  rate  im- 
posed was  by  resolution  of  the  dty  council  instead  of  by  ordi- 
nance, is  not  tenable,  when  it  appears  that  such  resolution  was 
authorized  by  a  prior  ordinance  which  declared  that  there  should 
"  be  leviied  and  collected  on  every  license  granted  "  such  sum  as  the 
city  council  by  resolution  might  from  time  to  time  declare.  Id, 

11.  Detachment  of  tebbitoby  fbom  city.  Territory  within  the 
limits  of  a  city  should  not  be  severed  therefrom.  In  a  proceeding 
under  sections  1048  et  »eq,  of  the  Revision,  on  the  ground  that  it 
receives  no  benefits  from  the  munidpal  improvements,  and  is  not 
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needed  for  present  municipal  parposes,  if  it  is  manifest,  from  the 
facta  in  the  case,  that  it  wul  soon  be  required  for  such  purposes 
in  the  extension  and  growth  of  the  city  in  that  direction.  Jabaier 
etoLy.  The  OUy  of  3et  Moines,  174. 

12.  Improvement  op  streets  :  estoppel.  Where  a  city  charter  pro- 
vided that  the  councils  should  have  power  to  cause  to  be  opened, 
paved,  and  improved  any  street  or  alley  on  the  petition  of  not 
less  than  two-tnirds  of  the  abutting  owners,  it  was  ?ield,  that  a 
person  who  joined  in  such  petition  was  thereby  estopped  from 
afterward  claiming  that  the  assessment  of  a  tax  for  the  improve- 
ment petitioned  for  was  unauthorized  and  illegal  on  the  ground 
that  two-thirds  of  the  abutting  owners  did  not  join  in  the  petition. 
While  those  who  did  not  join  in  the  petition  might  not  be  bound, 
those  who  did  are.    The  (Hty  of  Burtington  v.  (fUbert,  356. 

18.  Mistake  in  survey  and  grade  lines  :  effect  on  petitioners. 
Where  property  owners  petitioned  for  the  grading  of  a  street, 
stating  in  their  petition  the  initial  point,  ascent,  g^ade  line,  and 
point  where  it  would  strike  the  surface,  and  these  were  incor- 
porated into  the  ordinance  authorizing  the  improvement,  it  was 
neldf  that  the  surface  point  mentioned  in  the  petition  and  ordi- 
nance being  merely  matter  of  description,  was  controlled  by  the 
other  calls  of  the  ordinance  respecting  the  initial  point,  ascent, 
and  grade  line,  and  that  a  mistake  on  the  part  of  the  petitioners 
as  to  the  point  on  the  surface  where  the  grade  line  would  termi- 
nate, and  the  consequent  cutting  of  the  street  to  a  greater  depth 
than  was  desired  or  beneficial  to  them  as  property  owners,  would 
not  affect  the  legality  of  the  improvement,  nor  ^ve  such  owners 
any  right  of  action  for  damages  against  the  city,  thoueh  such 
mistake  as  to  the  point  where  the  ^rade  line  would  terminate  on 
the  surface  was  made  by  the  petitioners  in  consequence  of  an 
erroneous  survey  and  plat  on  file  in  the  office  of  the  city  engineer. 
Id. 

14.  Establishment  and  change  of  grades.  A  city  having  power 
to  establish  and  change  the  grade  of  its  streets  is  not  liable  for 
consequential  injuries  to  property  resulting  therefrom,  where 
ordinary  care  ana  skill  are  exercised.  Where  the  statute  gives 
damages  resulting  from  change  of  grade,  they  must  be  ascer- 
tained strictly  in  tne  manner  provided  thereby.  Id, 

15.  Power  to  license  :  construction  of  grant.  A  municipal  cor- 
poration can  exercise  no  power  of  taxation  unless  it  be  expressly 
conferred  upon  it,  or  the  exercise  of  it  is  absolutely  necessary  to 
carry  into  effect  some  other  power  expressly  granted.  The  State, 
for  the  use,  etc.,  v.  Smith  et  al.,  498. 

16.  A  clause  in  a  city  charter  authorized  the  city  **  to  license,  tax  and 
regulate  auctioneers,  peddlers  and  traveling  merchants,  grocers, 
merchants,  retailers,  hotel  keepers  and  keepers  of  livery  stables, 
of  eating-houses,  boarding-houses,  saloons  and  places  of  amuse- 
ment, bankers,  dealers  in  money,  warrants,  notes  and  other  evi- 
dences of  indebtedness,  and  works  of  all  kinds."  Held,  that  the 
city  was  not  thereby  authorized  to  impose  a  license  on  insurance 
agents.  Id, 

17.  Any  doubt  as  to  whether  a  power  has  been  conferred,  or  ambiguity 
arising  out  of  terms  used  oy  the  legislature,  must  be  resolved  In 
favor  of  the  public  Id. 
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18.  Stbeitt  rajlwat:  prbcedencb  of  cars  oyer  otrbb  tehiclbs. 
Where  a  city  ordinance  gives  the  street  cars  of  the  dty  a  prece- 
dence over  other  yehicles,  and  provides  that,  if  any  person  "shall 
mmecessarily  obstruct  or  impede  the  running  of  the  cars/'  he 
shall  be  liable  to  a  fine  for  such  offense,  it  is  the  duty  of  a  teamster 
who  has  obstructed  the  track  by  backing  his  team  across  the  same^ 
for  the  purpose  of  unloading  some  goods,  to  remove  at  once  on  the 
approach  of  the  cars,  and  a  delay  on  his  part,  even  for  a  short 
time,  for  the  purpose  of  removing  a  box  wnich  is  the  last  of  his 
load,  thereby  causing  a  stoppine^  of  the  cars  during  such  delay,  is 
an  unnecessary  obstruction  within  the  meaning  of  the  ordinance, 
and  will  render  him  liable  to  its  penalty.  The  State,  for  the  uBe, 
etc.,  V.  Iblei/,  527. 

SeeBoHDB. 

Quo  Wabbasto. 

COSTS. 
See  RscBiYSBflHiP. 

COUNTY. 

1.  BOABD  OF  BT7PESYIBOR8 :    ERECTION   OF  PUBLIC  BUILDmOS.     The 

board  of  supervisors  has  no  power  to  bind  the  county  for  the  erec- 
tion of  a  public  building,  the  probable  cost  of  which  will  exceed 
$5,000,  ui&ess  tiiereto  authorized  by  a  majority  vote  of  the  legal 
voters  of  the  county,  and,  when  so  authorized  to  exceed  this  sum, 
thev  have  no  power  to  bind  the  county  in  excess  of  the  amount 
authorized  by  the  vote.   Meichard  v.  Warren  County,  381. 

2.  Implied  contract.    And  as  the  county  cannot  be  made  liable  on 

an  estpresa  contract  by  the  board  in  excess  of  the  amount  author- 
ized Dy  tiie  vote,  so  can  it  not  be  made  liable  on  an  implied  one.  Id, 

8.  Quantum  meruit:  effect  of  acceptance  of  builbino.  The 
acceptance  and  occupancy  of  a  public  building  by  a  county  will 
not  enable  the  contractor  to  recover  of  the  county  on  a  quantum 
meruit,  an  amount  in  excess  of  that  authorized  by  the  vote,  caused 
by  changes  and  extensions  of  the  original  plan.  Id, 

COUNTY  JUDGE. 
See  Official  Bond. 

CRIMINAL  LAW. 

1.  Adultery  :  eyidencb.    In  a  prosecution  against  a  wife  and  her 

paramour  for  adultery,  the  husband  is  a  competent  witness  for 
the  State,  and  not  disqualified  from  testifying  against  the  wife. 
The  State  v.  Bennett  et  al.,  24. 

2.  Evidence.    In  a  criminal  prosecution,  letters  from  the  defendant 

to  third  parties  which,  though  having  some  bearing  upon  the  fact 
that  there  were  hostile  feelmgs  between  defendant  and  the  prose- 
cutor, have  no  direct  connection  with  the  case,  should  be  received, 
if  at  all,  under  proper  restraints  and  qualifications,  to  be  given  by 
the  court  to  the  Jury,  limiting  their  consideration  of  the  corre- 
spondence to  the  single  puroose  of  ascertaining  the  stat«  of  feel- 
ing between  the  parties.    The  State  v.  Moffitt,  816. 
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8.  Kbw  TRIAL:  TJiTWATiiiAiTTBD  VERDICT.  Where  the  evidence  ad- 
duced by  the  State  in  a  criminal  proeecntion  is  insufficient  to 
support  a  verdict  of  guilty,  the  supreme  court  will  not  hesitate  in 
reversing  a  judgment  based  thereon.  Id, 

4.  MuRDEB  IN  FIRST  DBORES*.  i2!n>iCTMENT.  TTiB  State  V.  MeCormick, 
27  Iowa,  403,  and  The  State  v.  Watkme,  id.  415,  holding  that  to 
constitute  a  good  indictment  for  murder  in  the  first  degree,  it  must 
charge  that  the  kilHng  was  willful,  deliberate  and  premeditated, 
followed.  The  allegation  that  the  aseauU  was  willful,  deliberate 
and  premeditated  will  not  suffice.    The  State  v.  Thompam,  ^8. 

DAMAGES. 

ICeaburb  09 :  fences.  Where  adjacent  owners  made  an  agreement 
respecting  the  planting  and  rearing  of  a  partition  hedge,  by  the 
terms  of  which  one  was  to  furnish  the  plants  and  Uie  other  was 
to  perform  the  labor  in  cultivating  it  until  it  was  suffidently  grown 
to  answer  the  purpose  of  a  fence,  it  was  hdd,  that  the  measure  of 
damages  for  non-performance  on  the  part  of  the  latter  was  the 
value  of  the  labor  and  services  which  he  undertook  to  perform  in 
rearing  the  hedge,  and  not  the  value  of  it  when  grown  into  a  fence. 
GarUz  v.  Clark,  254. 

See  CoHHON  Carrier,  3, 8. 
Warranty,  7, 8. 

DEFAULT. 

1.  Failurb  to  PLEAS:  AMENDMENT.    Where  an  amended  answer  is 

successfully  assailed  by  motion  or  demurrer,  a  judgment  by  de- 
fault cannot  properly  be  entered  against  the  defendant  for  his  fail- 
ure to  further  plead,  in  accordance  with  the  ruling  of  the  court, 
if  the  ori^al  answer  remains  on  file  unafiected  by  sudx  ruling. 
Crafts,  AamW,  v.  Clark,  77. 

2.  Discretion.    Where  the  court  below  has  abused  the  discretion 

confided  to  it,  or  misapprehended  its  duty  in  the  premises,  in  re- 
fusing to  set  aside  a  default,  the  supreme  court  will  interfere  on 
appei^    Simmons  v.  Church  et  al.,  284. 

8.  Showing  of  reasonable  excuse.  That  the  defendant  was  ad- 
vised by  the  plaintiff's  attorney  that  he  had  no  defense  to  the 
action  (when  in  fact  he  had),  and  that  he  was  thereby  dissuaded 
from  entering  an  appearance  or  making  defense,  held,  in  the  pres- 
ent case,  to  constitute  a  reasonable  excuse  for  failing  to  appear  and 
suffering  default.  Id, 

4  Neglioence  :  accident.  While  the  rule  is  recognized,  that  the 
discretion  confided  to  the  trial  court  in  applications  to  set  aside  de- 
faults should  not  be  exercised  in  favor  of  a  party  against  whom  a 
default  has  been  entered  in  consequence  of  his  own  negligence  or 
that  of  his  attorneys,  it  was  nevertheless  held,  where  it  was  made 
to  appear  by  affidavit  of  defendant's  attorneys  that  the  reason  why 
they  did  not  ap]>ear  and  file  an  answer  was  on  account  of  an  acci- 
dental misplacement  of  the  petition  and  notice  handed  to  them  by 
the  plaintiff,  whereby  the  case  was  overlooked  by  them  in  exam- 
ining their  papers  at  the  oommencement  of  the  term,  in  order  to 
ascertain  what  cases  they  had  to  attend  to,  that  the  case  did  not 
fall  within  the  rule  recognized,  and  that  a  judgment  by  default 
therein  rendered  should  &  set  aside,  the  other  requirements  of  the 
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statute  rem>ectinff  the  filing  of  an  affidavit  of  merits,  and  tlie  time 
within  which  audi  applications  should  be  made,  having  been  com- 
plied with.    Ordtod^  v.  Sueha^d  d  Gebhard,  481. 

DEMUBRER. 
See  PBACncB,  10. 

DESCENT. 
See  Illeoitimatbs. 

DETmUR 

BiOHTS  infDEB  AaBBBMBin?.  An  agreement  on  the  part  of  a  debtor 
to  deliver  as  securitj  to  his  creditor  certain  personal  pmpeiij 
wUl  not  enable  the  latter  to  maintain  detinue  therefor  in  case  of 
its  non-delivery.    Berrj/  v.  Berry,  415. 

DIVORCE. 

1.  Fraud:  false  BEPRSsBirrATiONS  as  to  character,  etc.    False 

representations  of  a  party  as  to  his  character,  social  standing  or 
fortune  do  not  constitute  such  fraud  on  the  opposite  party  as  to 
avoid  a  marriage  induced  thereby.     Wier  v.  8ttu,  107. 

2.  Desertion:  insanitt:  statute  construed.    If  a  husband  " wfll- 

fully  desert  his  wife  and  absent  himself  without  reasonable  cause 
for  the  space  of  two  years/'  she  will  be  entitled  to  a  divorce  on 
the  ground  of  desertion.  The  reasonable  cause  of  absence  refer- 
red to  by  the  statute  must  be  grounded  on  some  fault  of  the  wife, 
and,  if  his  desertion  be  willful  and  without  reasonable  cause,  he 
cannot  excuse  his  absence  on  the  around  of  some  accident  or  mis- 
fortune subsequently  happening  tonim.   DougUui  v.  Douglaes,  421. 

8.  Rule  applied.  It  accordingly  held,  where  a  husband  deserted  his 
wife,  while  sane,  that  he  could  not  excuse  his  subsequent  absence 
for  the  statutory  period  by  lowing  that  he  became  insane.  Beck, 
J.,  dissenting.  Id. 

4.  Cruel  treatment.    A  wife  is  not  entitled  to  a  divorce  on  the 

ground  of  cruel  treatment,  when  such  treatment  appears  to  have 
been  of  such  a  character,  and  under  such  drcumstanoes,  as  to  fur- 
nish her  no  reasonable  ground  to  apprehend  phy^dal  danger  by  a 
continuance  of  the  married  relation.    KnigTU  v.  KnigfU,  451. 

5.  Misconduct  of  complainant.    So,  if  the  treatment  complained  of 

is  the  result  of  the  complainant's  own  misconduct,  it  wul  furnish 
her  no  sufficient  ground  for  a  divorce.    Miller,  J.,  dissenting.  Id. 

EMINENT  DOMAIN. 

Ferry  landino  :  rioht  of  way  act.  Land  of  an  individual  cannot 
be  taken  for  a  ferry  landing,  under  chapter  55  of  the  Revision 
authorizing  proceedings  to  appropriate  land  for  right  of  way  for 
railroads,  and  for  other  public  improvements  therein  mentioned. 
The  act  must  be  strictly  construed,  and  cannot  be  extended  beyond 
its  terms.    San^ford  v.  Martin  et  al,,  67. 

EQUITY. 

Reformation  of  deed  :  statute  of  limitations.  Where,  in  con- 
veying to  the  vendee  a  portion  of  real  estate,  the  deed,  in  conse- 
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quence  of  a  mistake  in  the  measurement  of  the  land,  describes  it 
as  of  a  greater  width  than  it  actuallj  is,  a  court  of  equity  will 
grant  relief  to  the  grantor  hy  oorrectinff  the  mistake ;  and  this 
right  of  the  grantor  to  relief  will  not  be  oarred  by  the  statute  of 
limitations  or  lapse  of  time,  where  he  has  remained  in  possession 
of  the  portion  included  by  mistake.    Hvison  v.  Furnas  et  (d,,  154. 

ERROR  WITHOUT  PREJUDICE. 
See  Eyidbnce,  1, 7. 

iNSTBUCnONB,  1. 

ESTOPPEL. 
See  Ck>EPORATioN,  Municipal,  IL 
FoKMER  Adjudication,  1. 
Gift,  2. 

Insurancb,  1, 9. 
Railboad,  8. 

EVIDENCE. 

1.  Ebbob  without  pbbjudicb.    The  admission  of  eyidence  which, 

though  not  properly  admissible,  could  have  worked  no  prejudice 
to  the  party  complaining,  constitutes  no  sufficient  ground  for 
reversal.     Union  AgricvUural  and  Stock  Association  y.  NeiU,  95. 

2.  Advicb  of  counsel.    Where  the  claims  of  a  purchaser  of  personal 

property  are  contested  by  a  creditor  of  the  vendor,  it  is  not  com- 
petent for  tiie  purchaser,  even  under  an  issue  of  fraudulent  pur- 
chase, to  give  in  evidence  what  his  attorney  advised  him  in  regard 
to  the  debtor's  right  to  sell  property.    Hanna  y.  Hawks,  146. 

8.  Pubchasb  of  standing  cobn.  Where  the  plaintiff  claimed  to 
have  purchased  a  certain  portion  of  standing  com,  which  was 
levied  upon  by  a  creditor  of  the  vendor,  it  was  held  competent, 
in  an  action  of  detinue,  brought  by  the  plaintiff  to  recover  the 
com  levied  upon,  or  its  value,  for  the  defendant  to  show,  in 
defense  of  the  action,  that  the  plaintiff  had  taken  and  converted 
to  his  own  use  an  equal  amount  of  com  from  another  portion  of 
the  field.  Id, 

4.  HMf  also,  the  portion  of  standing  com  purchased  beins;'  so  described 

as  that  it  could  be  certainly  measured  off,  that  8u<m  description 
was  itself  a  separation  from  the  balance  of  the  field.  Id, 

5.  Dying  dbclabations  :  advancembnt.    Dying  declarations  of  the 

ancestor  are  not  admissible  against  the  heir  for  the  purpose  of 
showing  an  advancement.  Such  declarations  are  admissible  only 
in  cases  of  homicide  where  the  death  of  the  deceased  is  the  sub- 
ject of  the  charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  declarations.    Middleton  et  al.  v.  Middleton  et  al.,  151 . 

6.  Advancement.    But,  where  it  is  claimed  that  an  advancement  was 

made  to  an  heir  by  the  sale  of  a  farm  to  him  by  the  ancestor,  the 
declarations  of  the  ancestor,  made  at  about  the  time  of  the  sale, 
to  the  effect  that  the  heir  had  fully  paid  him  for  the  farm,  are 
admissible  on  the  part  of  the  heir.  Id. 
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7.  Oinrs  pitOBAin>i:   DrsTBUcnoF:    krbok  without  prejudice. 

While  the  harden  of  proof  is  upon  the  party  claiming  it,  to  show 
that  an  advancement  was  made,  the  evidence  need  not  he  oonclu- 
Bive.  The  fact  may  he  saffidentlj  estahliahed  hj  a  prepandtranee 
of  testimony.  Id. 

8.  IicPEACHMENT  OF  MATTERS  OF  OPINION.    An  expert,  who  testifies 

as  to  matters  of  opinion,  may  he  impeached  hy  showing  that  he 
has  affirmed  a  different  opinion  on  a  former  occasion.  Miller  t. 
The  Mutual  Benefit  Life  Ins.  Co.»  216. 

9.  Where  adverse  party  ib  executor  :  husband  and  wife.    Sec- 

tion 3982  of  the  Revision,  which  prohibits  a  party  from  testifying 
where  the  adverse  party  is  the  executor  of  a  deceased  person, 
does  not  disqualify  tke  wife  of  the  claimant,  and  she  is  compe- 
tent to  give  evidence  sustaining  his  claim  against  the  estate. 
Shafer  v.  Dean,  29  Iowa,  144 ;  Wendeling  v.  Beuer,  248. 

10.  Separation  of.  An  order  for  the  separation  of  witnesses  rests 
within  the  discretion  of  the  court,  and  upon  the  application  of 
either  party  is  rarely  withheld.    Mubbell  db  Brother  v.  Ream  et  al,, 

289. 

11.  Leading  questions.  The  permitting  a  leading  question  to  be 
asked  which  could  have  worked  no  substantial  prejudice  to  the 
party  complaining,  constitutes  no  sufficient  ground  for  reversal. 
And  it  seems  that  when  and  under  what  circumstances  a  leading 
question  may  nroperly  be  put  is  a  matter  resting  in  the  sound 
discretion  of  tiie  court.  Id. 

12.  Parol  evidence:  written  aorebhents.  The  admission  of 
parol  evidence,  which  tends  to  establish  a  new  and  subsequent 

.  agreement  into  which  the  former  written  one  entered  as  induce- 
ment or  consideration,  is  not  a  violation  of  the  rule  respecting  the 
admission  of  parol  evidence  to  contradict  or  vary  written  instru- 
ments. Id. 

18.  Parol  aorbekbnt  to  surrender  notes:  consideration.  A 
parol  agreement  to  deliver  up  and  cancel  a  promissory  note  mav 
be  shown,  and,  if  supported  by  a  sufficient  consideration,  is  bina- 
ing  and  will  be  enforced.  Any  advantage  to  the  promissor  or  pre- 
j  udice  to  the  promisee  will  constitute  a  siimcient  consideration.    Id. 

14.  Rebxttting  evidence  :  order  of  testimony.  After  the  party 
adverse  to  the  one  on  whom  rests  the  burden  of  proof  has  pro- 
duced his  testimony,  the  other  is  confined  to  rebutting  evidence, 
but  the  court  may,  for  good  reasons,  in  furtherance  of  justice, 
permit  him  to  ofibr  original  testimony.    Rev.,  §  8046.  Id. 

15.  It  seems  that  the  whole  subject  of  the  examination  of  witnesses, 
and  the  order  in  which  the  testimony  shall  be  produced,  rests 
very  laigely  in  the  discretion  of  the  trial  court.  Id. 

16.  Husband  and  wife.  In  an  action  in  which  the  husband  and 
wife  are  joined  as  defendants,  but  in  respect  to  which  she  is  in- 
terested in  her  own  right,  though  her  and  her  husband's  interesta 
are  in  a  measure  connected,  it  eeeme  that  the  wife  is  a  competent 
witness  for  the  plaintiff,  and  may  be  compelled  to  testify  against 
the  objection  of  her  husband.    Richards  ▼.  Bv/rden,  805. 
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17.  Stamps.  The  objection  that  a  writlnflf  is  not  stamped  must  be 
made  at  the  time  it  is  oftered  in  eviaence,  and  cannot  be  urged 
after  it  has  been  received  without  objection.  Following  Thmyp- 
9on  V.  Wil9on,  26  Iowa,  liO ;  Ohamberlin  v.  Bobertion,  4CS. 

18.  Adicissions  of  adhikibtbatob.  The  admissions  of  an  adminis- 
trator are  admissible  in  an  action  against  him.  Schmid,  Admr., 
y.  Sehmid,  Admx,,  479. 

10.  Admikistratob.  While  generally  an  administrator  is  a  compe- 
tent witness  for  the  estate,  under  section  8980  of  the  Revision, 
this  provision  does  not  apply,  and  the  administrator  is  not  compe- 
tent in  a  case  where  the  adverse  party  is  also  an  administrator. 
Rev.,  §  a982.  Id. 

20.  Ob1>eb  of  :  fbacticb.  The  order  of  the  production  of  testimony 
is  a  matter  resting  largely  in  the  discretion  of  the  trial  court,  and 
its  action  in  permitting  the  plaintiff  to  offer  testimony,  not  strictly 
rebutting,  after  the  defendaiit  has  closed  his  testimony,  will  not 
be  disturbed  where  no  abuse  of  discretion  is  shown.  OraTie  v. 
EUU,  510. 

21.  Railboad:  cabbieb.  In  an  action  to  recover  damages  of  a  rail, 
road  company  for  iigury  to  a  lot  of  flour  during  its  transportation, 
the  evidence  of  a  witness,  who  only  saw  a  part  of  the  flour  ex- 
amined  at  the  place  of  destination,  is  admissible  on  behalf  of 

Slaintiff.    The  objection  that  the  witness  only  saw  a  part  of  the 
our  examined  does  not  go  to  his  competency.     WviM  v.  The 
lUinok  Omtral  RaOroad  Co.,  583. 

See  Banks,  8. 

contbacts,  2. 

Convbtancb,  4 

Cbiminal  Law,  1, 2. 

Fbauds,  Statute  of,  8. 

Ikbubanob,  8, 10. 

EXEMPTION. 

Life  DrsnltANCB  policies.  While  life  insurance  policies  may  be  ex- 
empt from  execution  xmder  our  statute,  property  acquired  by  a 
sale  or  assignment  thereof,  is  not.  Fnedlanaer  v.  Mahaney, 
Sheriff,  811. 

FENCES 

1.  Notice.    Notice  of  the  meeting  of  the  fence  viewers  to  assign  to 

each  of  a^acent  owners  his  ware  of  partition  fence  to  be  built, 
need  not  be  in  writing.  Verbal  notice  is  sufficient.  Oanti  v. 
Clark,  2SL 

2.  Recobd  of  decision,    a  failure  to  have  recorded  with  the  town- 

ship clerk  the  assignment  or  division  of  such  respective  shares 
will  not  affect  the  rights  of  either  party  in  respect  to  building  the 
share  assigned  to  the  other  on  his  failure  so  to  do,  and  the  recovery 
of  double  damages  therefor  as  provided  by  the  statute,  if  he  had 
actual  notice  of  such  assignment.  Id, 

See  Damages. 

Tbespass,  8, 4. 
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PERRY. 
SeeEioNSNT  Domain. 

PORBION  JUDGMENT. 

Etidbkcb  ab  to  yaliditt.  a  Jadgment  cannot  properlf  be  rendered 
upon  a  foreign  judgment,  invalid  under  our  laws,  unless  it  be 
shown  that  such  judgment  is  valid  under  and  according  to  the 
laws,  practice  or  usage  of  the  State  where  rendered.  CrttfUp 
AdminutrcUor,  v.  CUtrk,  77. 

See  JuBiSDicnoN,  1, 2, 8. 

FORMER  ADJUDICATION. 

1.  Effect  vfon  priyibs  :  estoppel.    One  who,  though  not  a  partj, 

defends  or  prosecutes  an  action  hj  employing  counsel,  paying 
costs,  and  doing  those  things  which  are  usually  done  by  a  party, 
will  be  bound  by  the  judgment  rendered  therein.  Stoddard  y. 
Ihompson  et  al.,  80. 

2.  Judgment  in  rem  :  foreign  attachment.    An  unsatisfied  judg- 

ment, rendered  in  another  State,  in  a  proceeding  in  rem,  against  a 
defendant  who  was  at  the  time  resident  of  this  State,  and  who  waa 
not  personally  served  and  made  no  appearance,  has  no  binding 
force  on  the  defendant  as  a  judgment  %n  personam,  and  no  action 
can  be  maintained  in  our  courts  to  recover  the  amount  thereof. 
Melhop  db  Kingman  v.  Doane  db  Co.,  897. 

8.  Nor  has  such  judgment  any  force  in  this  State  as  a  former  adjudi- 
cation of  the  cause  of  action  on  which  it  professes  to  be  founded. 
Id, 

4.  But  where  property  of  a  defendant  residing  in  this  State,  who  was 
not  personally  served  and  who  made  no  appearance,  is  sold  under 
a  proceeding  of  foreign  attachment  in  another  State,  he  is  thereby 
concluded  from  recovering  the  value  thereof  by  an  action  in  the 
courts  of  this  State  against  the  plaintiff.  This  holding  is  baaed  on 
the  same  principle  as  that  whi<^  regards  the  proceeding  in  rem 
binding  and  conclusive  as  to  the  title  of  the  property  e^zed  and 
sold  in  satisfaction  of  the  judgment  rendered  therein.  MiTiLini, 
J.,  dissenting.  Id, 

See  Judgment. 

FRAUD. 
See  Bills  and  Notes,  6. 
Divorce,  1. 
Pleading,  2,  i. 

FRAUDS,  STATUTE  OF. 

1.  Parol  gift  of  lands.    A  parol  gift  of  land  from  an  ancestor  to 

an  heir,  followed  by  possession  under  it,  the  payment  of  taxes, 
and  the  making  of  permanent  improvements  thereon,  is  not  within 
our  statute  of  frauds,  and  the  title  of  the  donee  will  be  quieted  as 
against  the  other  heirs.    Hughes  v.  Lindsey  et  al ,  829. 

2.  Ck)NTRACT  for  SALE  OF  LAND.    The  objection  that  a  contract  for 

the  sale  of  lands  is  not  evidenced  by  writing  is  not  tenable  where 
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a  part  of  the  pnrchaBe-monej  was  paid,  and  the  vendee  entered 
into  poesession  under  the  contract.    Ohamberlin  v.  BoberUon^  408. 

8.  Pabol  eyidbncb.  The  plaintiff  averred  that  the  defendant,  being 
enga^d  in  procuring  subscriptions  to  aid  in  the  construction  of  a 
certain  railroad,  verballj  promised  the  plaintiff  that  if  he  would 
subscribe  to  a  certain  amount,  he,  the  defendant,  would,  in  case 
plaintiff  sold  his  farm  before  the  payment  of  all  of  said  subscrip- 
tion, assume  plaintiff's  obligation,  refund  to  him  the  amount  paid, 
and  pay  the  balance  himself.  HM,  that  parol  evidence  was  not 
admissible  to  prove  the  agreement  alleged,  in  an  action  against 
defendant  thereon.    Kauffman  v.  HarUock,  472. 

GIFT. 

1.  Performance  of  conditions:  estoppel.    To  entitle  a  donee  of 

personal  property  to  claim  that  the  gift  is  irrevocable,  and  invests 
him  with  the  right  to  the  property,  it  must  be  shown  that  he  has 
complied  with  certain  conditions  upon  which  the  gift  was  made. 
Berry  v.  Berry ,  415. 

2.  The  fact  that  an  a^ent  of  the  donor,  or  one  having  the  possession 

of  the  property,  delivered  it  without  authority  to  the  donee,  he 
not  being  entitled  thereto,  not  having  performed  the  conditions 
imposed,  would  not  bind  the  donor,  nor  would  his  mere  failure  to 
repudiate  it  estop  him  from  afterward  denying  the  right  of  the 
donee.  Id, 

HIGHWAY. 

1.  LlABILITT  OF  PERSON  SXTHMONED  BT  SUPERVISOR.     A  man  who  is 

not  able-bodied  does  not  come  within  the  purview  of  section  904 
of  the  Revision,  and  is  not  liable  to  the  penalty  prescribed  therein 
for  failure  to  appear  when  summoned  hv  the  road  supervisor  to 
perform  labor  on  the  roads.    Ma/rtin  v.  dadd,  75. 

2.  Nor  would  the  failure  of  such  person  to  make  his  condition  known 

to  the  supervisor,  nor  the  fact  that  he  sent  a  substitute  who  was 
rejected  for  incompetency  by  the  supervisor,  change  l^e  rule.  Id 

See  Trespass,  1. 

HUSBAND  AND  WIFE. 

1.  CJONTRAOT  WITH  WIFE.    A  ven^pr  of  real  estate  will  not  be  relieved 

from  his  contract,  and  his  obligation  to  convey  thereunder,  on  the 
ground  that  the  vendee,  being  a  married  woman,  is  not  bound  by 
the  contract,  and  that  it  is,  hence,  wanting  in  mutuality,  where  she 
has  paid  part  of  the  purchase-money,  entered  into  possession  of 
the  land  and  erected  improvements  thereon.  Under  such  circum- 
stances, the  contract  could  be  enforced  against  her  in  equity,  and 
the  unpaid  purchase-money  be  declared  a  charge  on  the  land. 
C^mb&rlin  v.  Robertson,  4()8. 

2.  In  no  case  will  a  person,  contracting  with  a  married  woman,  be  re- 

lieved itom,  his  contract  on  the  ground  of  want  of  mutuality,  if  it 
appear  certain  that  under  the  facts  of  the  case  he  will  not  be  ex- 
ceed to  loss  or  subjected  to  injustice  by  its  enforcement.  Per 
Beck,  J.,  in  same  case. 

8.  LlABILITT  OF  WIFE'S  PROPERTY  FOR  HU8BAND*8  DEBTS.  If  a  mar- 
ried woman  suffers  her  personal  property  to  pass  into  the  posses- 
sion and  under  the  control  of  her  husband,  without  havin?  filed 
notice  of  her  ownership  with  the  recorder  of  deeds,  as  provided  by 
the  statute,  it  is  liable  to  be  taken  in  execution  for  the  claims  of 
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one  who  gave  credit  to  the  haeband  while  the  property  was  in  his 
poBsession,  and  who  then  had  no  notice  of  tiie  wife's  ownership. 
The  joint  possession  of  such  property  by  the  husband  and  wife  ie 
regarded  as  his  possession.  Mazotick  v.  The  lotca  Northern  IL  B, 
Co.,  569. 

See  EviDEKCE,  10, 17. 

INDICTMENT. 
See  Criminal  Law,  4 

ILLEGITIMATES. 

RscoGXiTiOK  BT  FATHBR:  INHBRITAKCE.  The  recognition  in  writ- 
ing of  an  illegitimate  child  by  the  father,  provided  for  by  thp 
statute  (Rev.,  ^  2442),  is  not  required  to  be  in  the  shape  of  a  for- 
mal avowal,  executed  for  the  purpose  of  making  known  and  per- 
petuating the  fact,  but  may  be  sufficiently  established  from  letters 
and  correspondence.  And  when  the  recognition  is  thus  estab- 
lished the  illegitimate  will  inherit  from  his  father  the  same  as  a 
legitimate.     &*aine  v.  Orane  et  al. ,  296. 

INDICTMENT. 
See  Cbdokal  Law,  4. 

INHERITANCE. 
See  iLLBGrriMATBS. 

INJUNCTION. 

DiBSOLTTTiOK  OK  ANSWER.  An  injunction  should  not  be  dissolved 
without  proof  on  an  answer  which  admits  the  facts  alleged  in 
the  petition,  but  seeks  to  avoid  their  force  by  pleading  affirmative 
matter.  In  such  case  the  onus  rests  on  the  defendant  to  prove 
the  matter  pleaded  in  avoidance.  Jtidd  v.  Match,  Admr.,  et  al,, 
491. 

INSTRUCTION. 

1.  Error  withottt  prejudice.    The  refusal  of  an  instruction,  which 

is  substantially  embodied  in  those  given,  furnishes  no  sufficient 
ground  for  reversal.  So  of  the  refusal  of  one  which,  though 
abstractly  correct,  could,  under  the  facts  of  the  case,  have  worked 
no  prejudice  to  the  party  complaining.     Wilhelm  v.  FimpU,  131. 

2.  Must  be  considered  together.    If,  as  a  whole,  instructions 

given  by  the  court  to  the  jury  contain  a  correct  exposition  of  the 
law  governing  the  case,  the  appellate  court  will  not  interfere, 
although,  separately  considered,  they  might  be  objectionable. 
Brown  v.  Bridges,  188. 

8.  Presumption  op  applicabilttt.  An  instruction  will  not  be  held 
inapplicable  when  evidence  making  it  applicable  would  have 
been  admissible  under  the  issue  raSed  by  the  pleadings,  and  it 
does  not  appear  that  such  evidence  was  not  introducea.  Oanti 
V.  Cla/rk,  254. 

4.  Failure  to  gits.  A  case  will  not  be  reversed  for  a  failure  on  the 
part  of  the  court  to  give  extended  instructions,  where  the  issues 
are  simple  and  no  nirther  instructions  were  asked,  ffubbdl  dt 
Bro,  V.  Beam  et  al,,  289. 
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5.  UmiKTENTiOKAL  ERROR.  Where  an  erroneous  Instruction,  offered 
bj  the  successful  party,  is  by  mistake  handed  by  the  court  to  the 
jury,  and  by  them  taken  to  their  room,  and  there  is  no  showing 
but  that  it  was  read  and  considered  by  them,  the  case  will  be 
reversed.    CarUn  v.  The  Chicago,  B.  L  <&  P,  B,  B,  Co.,  870. 

8.  The  fi;iTing  of  an  erroneous  instruction  which  under  the  testimony 
could  have  worked  no  prejudice  to  the  party  complaining  will  not 
be  regarded  as  reversibie  error.    JtRddiiton  v.  Middietcn,  151. 

mSURANCB. 

1.  NonCB  TO  AGBNT.    Notice  to  an  agent  of  a  life  insurance  company 

having  authority  to  solicit,  make  out  and  forward  applications  for 
insurance,  to  deliyer  to  the  assured  policies  when  returned  and  to 
collect  and  transmit  premiums,  will  operate  as  notice  to  the  com- 
pany, and  it  will  be  lx>und  by  acts  then  done  by  him  in  respect  to 
the  business  he  is  transacting.  MUUr  v.  TJ^e  Mutual  Benefit  Life 
Ineuranee  Co,,  316 

2.  Estoppel:  false  STATBHEira.    An  untrue  or  fraudulent  statement 

on  the  part  of  the  applicant,  of  a  fact  material  to  the  risk,  will 
not  prevent  a  recovery  against  the  company  if  it  or  its  agent, 
authorized  as  above  stated,  was  informed  of  and  knew  the  truth 
in  regard  to  such  fact  when  it  received  the  application  and  pre- 
mium and  issued  the  policy.  Id, 

8.  Matters  of  warrantt  and  representation.  Matters  of  war- 
ranty constitute  a  part  of  the  contract,  and  it  is  necessary  that 
they  should  be  exactlv  and  literally  complied  with ;  but  matters 
of  representation  are  but  collateral  to  the  contract,  and  it  is  suffi- 
cient if  they  are  substantially  complied  with.  The  distinction 
between  warranties  and  representations  pointed  out  by  Dat,  Ch. 
J.  Id, 

4.  Warranties  will  not  be  created  nor  extended  by  construction.  They 

must  arise  from  the  fkir  interpretation  and  dear  intendment  of 
the  language  used.  Id, 

5.  Nature  of  application.    The  application  is,  in  itself,  merely 

collateral  to  the  contract  of  insurance,  and  its  statements  are  to 
be  dassified  and  construed  as  representations,  unless,  by  force  of 
a  reference  in  the  policy,  they  are  converted  into  warranties,  and 
the  purpose  is  clearly  manifest,  from  the  papers  thus  connected, 
that  the  whole  shall  form  one  entire  contract.  Id. 

6.  In  order  to  constitute  words  of  reference,  contained  in  an  application, 

into  a  warrantv,  they  must  be  such  as,  in  legal  effect,  make  it  a 
part  of  the  policy.  Id, 

7.  Rules  applied.    In  the  present  case,  which  was  an  action  on  a 

policy  based  on  an  application  for  insurance  on  the  life  of  another, 
there  were  five  separate  papers  connected  with  the  application, 
viz. :  one  headed  "particulars  required  from  persons  proposing  to 
effect  insurance  on  lives  in  this  company;*'  another,"  questions  to 
be  answered  by  the  physldan  of  the  party  applying  for  insurance ;" 
another, "  questions  to  be  answer^  by  me  friend  of  the  party 
applying  for  insurance ;''  another, "  questions  to  be  answered  by 
agent,  if  the  applicant  is  not  previously  known  to  him ;"  and  lastly, 
one  headed,  "  declaration  to  be  made  and  signed  by  the  person 
proposing  to  make  insoiance  on  the  life  of  another."    The  policy 

Vol.  XXXL— 79 
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contained  the  following  reference :  "  It  is  understood  and  agreed 
by  the  assured  to  be  the  true  intent  and  meaning  hereof,  that  if 
the  declaration  made  by  or  for  the  assured,  and  upon  the  faith  of 
which  this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, then,  and  in  such  case,  this  policy  shall  be  nml  and  Toid." 
Held,  that  the  statements  contained  in  the  declaration  could  alone 
be  regarded  as  warranties,  and  that  the  statements  of  the  Dema 
on  whose  life  the  insurance  was  efibcted  were  to  be  regaraad  aa 
mere  representations.  Id, 

8.  Matbrialitt  of  reprbsbntatioks  :  proyincb  of  jury.    While 

it  is  within  the  proper  province  of  the  jury  to  determine  whether 
the  statements  made  in  an  application  for  insurance  are  substan- 
tially, or  in  eyery  material  respect,  true,  it  is  not  their  pio^ee  to 
determine  the  materiality  of  alleged  misstatements  contained  in 
such  application.  Id, 

9.  Eyidbkce  :  mbdical  Tssmcoirr  as  to  cause  of  death.     The 

opinion  of  a  physician  is  competent  CTidence  as  to  the  cause  of 
death  of  a  person  whose  life  is  insured ;  but  the  weight  of  such 
opinion  is  a  question  for  the  jury.  Id, 

10.  Fraud:  STATSMEin^  to  be  considered.  In  determining  the 
question  of  fraud  regarding  representations  in  respect  to  the  health 
and  habits  of  the  person  on  whose  life  insurance  was  sought  to 
be  effected,  not  only  the  answers  or  statements  of  such  person  but 
those  of  his  physidan  and  of  his  friend  should  be  considered  by 
the  jury.  Id, 

11.  Intemferakcb.  Where  a  policy  of  life  insurance  was  sought 
to  be  avoided  un  the  ground  that  the  death  of  the  party,  on  whose 
life  insurance  was  effected,  was  caused  by  intemperance,  an  in- 
struction which  charged  that,  if  the  death  of  such  person  was  only 
contributed  to  by  the  intemperate  use  of  liquor,  then  the  defense 
in  that  respect  was  not  made  out,  was  held  not  erroneous.    Id, 

12.  Construction  of  policy.  A  policy  of  insurance  will  be  strictly 
construed  against  the  company.  Id, 

18.  What  interests  are  insurable  :  stock  in  a  corporation.  The 
owner  of  stock  in  a  corporation  or^^anized  for  pecuniary  profit  has, 
by  reason  of  such  ownership,  an  msurable  interest  in  the  corpo- 
rate property.  A  qualified  interest,  or  any  interest  in  the  subject- 
matter,  IB  the  subject  of  insurance.  What  interests  are  and  what 
are  not  the  subject  of  insurance,  defined  by  Miller,  J.,  and  the 
authorities  collated.  Warren  et  at,  v.  Ths  Davenport  Fire  Insur- 
ance Co.,  464. 

14.  Of  LIFE:  payment  of  premiums.    Where  apolicy  of  life  insurance 

Srovided  that  if  the  premiums  were  not  paid  en  or  before  the 
ays  mentioned  in  the  policy  for  the  payment  thereof,  at  the  office 
of  the  company  in  the  city  of  New  xork,  or  to  agents  when  they 
produce  receipts  signed  by  the  president  or  secretary,  then  the 
company  should  not  be  liable  for  the  payment  of  the  sum  insured, 
and  that  the  policy  should  be  void,  it  was  M(2«  that,  in  order  to 
keep  the  policy  alive,  the  premium  must  in  any  event  be  paid  on 
the  days  named,  to  an  agent,  if  such  appeared  andpresented  the 
receipt,  otherwise  at  the  office  of  the  company.  Wulianu  ▼..  The 
Washington  Hfe  Insurance  Co,,  541. 

See  Exemption. 

Taxation. 
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INTERVENTION. 

Pbacticb  :  BAILBOAD.  In  a  proceeding  to  enjoin  tlie  collection  of  a 
tax  Yoted  to  aid  in  the  constniction  of  a  railroad  through  a  partic- 
ular township,  under  the  act  for  that  purpose,  the  railroad  com- 
pany constructing  the  road  through  such  township,  and  to  be 
benefited  by  the  tax,  may  properly  interyene,  for  the  purpose  of 
interposing  a  defense,    irovon  y.  Brycm  et  al,,  656. 

JUDGMENT. 

1.  FORMEK  Ai>Jin>iCATiON :  DBFBK8B8 :  FRAX7D.    It  maj  be  pleaded 

as  a  defense  in  an  action  upon  a  domestic  as  well  as  i^n  a  foreign 
judgment,  that  fraud  waa  used  in  obtaining  it.      WheUt(me  y. 
Whetstone,  276. 

2.  It  was  accordingly  held,  where  a  prior  decree  of  the  district 

court  of  another  county,  between  the  same  parties,  was  inter- 
posed as  a  bar  in  an  action  of  diyorce,  that  the  decree  miffht  be 
assailed  in  that  action,  and  its  force  as  a  former  ai^udication 
avoided,  by  showing  that  it  was  fraudulently  obtained.  Id, 

See  Assignment. 

FosHEB  Adjudication. 

JUBIBDICTION,  1, 2, 8, 4 

JUDICIAL  SALE. 

1.  Pobeclobure:  redemption.     Where,  in  a  proceeding  to  redeem 

from  a  foreclosure  Bale  of  land,  on  account  of  alleged  irregu- 
larities in  the  appointment  of  appraisers,  an  order  was  made 
that  the  plaintiff  might  redeem  within  a  certain  time,  it  was  held, 
that  he  was  not  entitled  to  have  brought  into  court  for  his  use, 
whether  he  redeemed  or  not,  a  mortgage  for  purchase-money 
held  by  the  defendants  from  one  to  ^om  they  had  sold  after 
their  purchase  at  the  foreclosure  sale,  and  who  was  not  shown  to 
haye  nad  any  notice  of  the  alleged  irregularities  in  the  sale. 
ffeU  et  al,  y.  EUis  d  Jcmes,  86. 

2.  Appraisement  law.    A  sale  of  real  estate  under  execution  to 

the  judgment  creditor  or  his  assignee,  for  less  than  two-thirds  of 
the  appraisement  yalue,  is  inyalid.    Maple  y.  NeHaorty  822. 

8.  Nor  will  the  purchaser's  title  be  aided  by  the  claim  that  this  bid, 
in  yiew  of  the  doubtful  title  of  the  judgment  debtor  or  incum- 
brances existing  on  the  land,  was  equiyalent  to  two-thirds  of  the 
appraised  yalue.  Deductions  of  this  character  belong  to  the 
appraisers,  who  should  appraise  the  interest  of  the  debtor  in  the 
property.  Id, 

JURISDICTION. 

1.  Fraud  in  obtaining:  foreign  judgment.  If  a  person  residing  in 

one  jurisdiction  be  induced,  undttr  false  pretenses  or  representa- 
tions, to  come  into  another,  for  the  purpose  of  there  getting  ser^ 
yice  upon  him,  the  jurisdiction  thus  acquired  will  be  held  to  haye 
been  fraudulently  obtained.    Dunlap  £  Co,  y.  Cody,  260. 

2.  Defense:  judgment.    Such  fraud  in  obtaining  jurisdiction  of  the 

person  of  defendant  will  yitiate  the  judgment.  Id, 
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8.  In  a  case  of  this  kind  it  is  not  incumbent  on  the  defendant  to 
appear  before  the  jorisdietion  where  the  action  was  commenced 
and  set  np  the  facts  showing  the  frand ;  bat  he  mBj,  having  failed 
to  appear  in  the  original  action,  plead  them  in  a  sabroqaent 
action  on  the  judgment,  commenced  in  the  jurisdiction  where  he 
resides.  Id, 

4.  Acts  m  fbaxtdux  leoib.  It  seems  a  judgment  maj  be  impeached 

for  fraud  when  obtained  in  ewuion  of  the  courts  of  the  place 
where  it  is  sought  to  be  enforced.  Id, 

5.  Sebyios  bt  publication.     In  an  action  wherein  service  bj  pub- 

lication was  made  under  chapter  240,  acts  of  the  Sixth  Gieneral 
Assembly,  it  was  held,  that  the  statement  in  the  affidavit  upon 
which  the  publication  was  ordered,  "  that  the  defendant  is  not  a 
resident  of  the  State  of  Iowa,"  was  sufficient  without  the  state- 
ment that  the  defendant  could  not  be  found  within  the  State. 
Bj/me  V.  Bdberti  et  al.,  819. 

6.  Attobnet:  ukauthobizbd  afpbabancb.    An  unauthorized  ap- 

pearance bj  an  attorney,  in  a  case  where  there  has  been  no  per- 
sonal service  on  the  defendant,  mav  be  so  ratified  bj  payment  to 
the  attorney  of  compensation  for  his  services,  as  to  confirm  the 
jurisdiction  and  validate  the  judgment.    Bj/an  v.  Doyle  et  al„  58. 

7.  Dibbct  attack  of  judicial  fboceedinos.    The  district  court  has 

equitable  jurisdiction  to  set  aside  and  declare  void  proceedings 
of  the  probate  court  when  directly  attacked  on  the  ground  of 
fraud.    Gotoin  et  al,  v.  Toole,  518. 

8.  Vebitt  of  bbcobd  BB0ITAL8.    In  a  direct  proceeding  to  set  aside 

a  judgment  it  may  be  shown  that,  in  fact,  the  court  had  no  juris- 
diction of  the  person  of  defendant,  notwithstanding  recitals  of 
the  judgment  to  the  contrary.  Following  Newcomb  v.  Devoe^,  27 
Iowa,  881.  Stone  et(a.'9,8kirTyetal.,fil&, 

See  Cibcuit  Goubt. 

JURY  AND  VERDICT. 

1.  Latent  defects  :  affidavits.    Where  a  jury  agree  in  advance 

to  be  bound  by  a  verdict  arrived  at  by  each  marking  down  a  sep- 
arate amount  and  dividing  the  aggregate  thereof  by  twelve,  the 
verdict  will  be  held  invalid,  and  set  aside.  Fuller  v.  The  Chieago 
d>  N,  W.  R.  R,  Co.,  211. 

2.  Affidavits  of  members  of  the  jury  are,  in  such  case,  admissible  to 

show  the  manner  in  which  the  verdict  was  arrived  at.  Id, 

8.  Vebdict  void  in  fabt.  Where  a  verdict  arrived  at  in  the  manner 
above  indicated  is  only  void  in  part,  the  valid  portion  will  be  per- 
mitted to  stand  on  the  defendant's  entering  a  remittitur  as  to  the 
excess.  Id, 

See  Inbubancb,  8, 10. 

LANDLORD  AND  TENANT. 

CONSTBUCTION  OF  LEASE.  Where,  in  a  lease  of  a  dty  comer  lot  for 
business  purposes.  It  was  stipulated  that  the  lessee  should  "pay 
all  taxes  assessed  against  the  improvements  placed  by  him  on  the 
premises,  and  keep  up  the  tidewuke  in  front  of  the  eame,"  it  was 
neld,  that  the  liability  of  the  lessee  was  not  limited  to  the  side- 
walk at  the  main  business  front  of  the  lot  and  buildings,  and  ex* 
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isting  at  the  time  of  the  lease,  but  extended  to,  and  that  he  was 
liable  to  the  dtj  for  the  cost  of  construction  of,  a  sidewalk,  con- 
structed in  accordance  with  an  ordinance  of  the  citj,  petitioned 
for  by  the  lessee  and  others,  along  the  Bide  of  said  lot  on  a  street 
running  parallel  therewith.    The  City  of  De$  Mainei  v.  Dorr,  89. 

LIFB  INSURANCE. 
See  Insubakcb. 

LIMITATIONS,  STATUTE  OF. 

1.  Fraud.    Our  statute  of  limitations  (Rev.,  §2741)  does  not  begin  to 

run  in  actions  for  the  relief  on  the  ground  of  fktud,  until  the  dit^ 
ooverj  of  the  fraud  by  the  aggrieved  partj.  Bj/an  ▼.  Doyle  etal,,SS, 

2.  Operation  ok  obligations  of  surbtibs.    When  the  relation  of 

principal  and  sureties  between  persons  whose  names  are  signed 
to  a  promissory  note  or  written  obligation  does  not  appear  from 
the  instrument  itself,  but  depends  for  its  establishment  upon  parol 
testimony,  and  the  instrument  has  been  merged  in  a  judgment 
rendered  thereon,  and  that  satisfied  of  record,  the  right  of  action 
at  law  by  the  surety  against  the  principal  will  be  treated  as 
founded  upon  an  unwritten  contract  and,  under  our  statute,  bar- 
red in  five  years.    Lamb  v.  Withroto,  164. 

8.  Semble,  that  the  same  rule  would  apply  if  the  note  or  instrument 
were  not  merged  in  judgment,  and  the  surety  was  seeking  in  an 
action  at  law  to  recover  for  the  amount  of  the  note  paid  by  him, 
or  to  be  subrogated  to  the  rights  of  the  payee.  Id. 

4.  Running  account.     Where  one  person  boards  or  provides  for 

another  continuously,  this  will  constitute  a  continuous,  open  cur- 
rent account  within  the  meaning  of  the  statute  of  limitations 
(Rev.,  §  2748),  providing  that  where  there  is  a  continuous,  open 
current  account  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  date  of  the  last  item.    Wendeling  v.  Beeser,  248. 

5.  Effect  of  default  :  vacation  of  judgment.    When,  in  a  suit 

upon  a  promissory  note,  it  appears  from  the  face  of  the  petition 
that  the  cause  of  action  is  barred  by  the  statute  of  limitations, 
and  an  answer  is  filed  setting  up  that  plea,  but  the  defendant 
fails  to  apnear  on  the  day  of  trial,  no  judgment  can  be  properly 
rendered  for  the  plaintiff  on  the  introduction  of  the  note  alone, 
and  in  the  absence  of  any  proof  taking  ^e  case  out  of  Uie  opera- 
tion of  the  statute.   Smith  v.  Gage  et  al.,  27. 

6.  A  defendant,  against  whom  judgment  is  rendered  in  such  a  case, 

may  subseauently  appear  and  have  the  same  vacated  on  motion. 
Id, 

7.  New  trial.    The  objection  that  such  motion  is  in  the  nature  of  a 

motion  for  a  new  trial,  and  should  have  been  made  within  three 
days  after  the  rendition  of  the  judgment,  is  waived,  unless  made 
in  some  form  at  the  time  of  the  filing  of  the  motion.  Id, 

8.  Adhinibtrator'8  bale  :  fraud.    It  seems  that  section  2888  of  the 

Revision,  limiting  actions  for  the  recovery  of  real  property  sold 
by  an  administrator  to  five  years  from  the  date  of  the  sale,  does 
not  apply  to  a  case  where  the  proceedings  are  attacked  on  the 
ground  of  fraud ;  and  in  such  case  the  statute  will,  under  sections 
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2740, 2741,  commence  to  run  only  from  the  time  of  the  dlBCoyeij 
of  the  fraud.    Cowin  et  al.  v.  T<H>le,  513. 

See  AovERBB  Pobsbssiok. 

Eqtjitt. 

NEGLIGENCE. 
See  Railroad,  1, 9, 10. 

NEW  TRIAL. 

1.  Act  of  1866 :  cowhtitutiokal  law.    The  act  of  1866  (diaptw  49), 

dispensing  with  motions  for  new  trials,  is  one  relating  to  tlie 
remedy,  trnd  is  not  unconstitutionaL    Johnson  v.  SompU,  4S^. 

2.  RuLB  APPLICABLB  TO  TBiAL  COURTB.    The  rule  aotod  upon  by  the 

supreme  court,  that  it  will  not  interfere  where  the  trial  court  has 
overruled  a  motion  for  anew  trial,  grounded  upon  the  insufficiency 
of  conflicting  testimony,  does  not  apply  to  the  district  or  circuit 
courts.  These  courts  should  independently  exercise  their  power 
in  this  respect,  without  restraint  from  the  rule  which  governs 
appellate  tribunals,  and,  taking  care  not  to  invade  the  legitimate 
province  of  the  jury,  grant  new  trials  whenever  they  believe  that 
substantial  justice  has  not  been  done  between  the  parties.  Dewejf 
V.  The  Chicago  and  K.  W,  B,  K  Co.,  378. 

8.  Equitable  jurisdiction.  A  court  of  equity  will  direct  a  new 
trial  in  an  action  at  law,  in  a  case  where  such  trial  would  have 
been  ordered  by  the  court  wherein  the  judgment  was  rendered 
if  timely  application  had  therein  been  made,  provided  proper 
reasons  are  shown  why  such  application  was  not  made,  or  the 
grounds  of  equitable  interference  arose  after  the  time  had  expired 
for  the  court  wherein  the  action  was  tried  to  grant  relief.  Bowen 
V.  The  TroyPoTtabU  Mm  Co.,  460. 

4.  Practicb.  The  supreme  court  will  not  hesitate  to  reverse  an 
order  of  the  court  below,  overruling  a  motion  for  a  new  trial 
based  on  the  ground  that  the  verdict  is  against  the  evidence, 
where  it  clearly  appears  that  such  conflict  eusts.  Le^er  <6  Bro, 
V.  SaUack,  477. 

See  Ldotation,  Statute  of,  6, 7. 

Practicb,  2. 

NOTICE. 

From  fosbbssiok.  Actual  possession  of  real  estate  will  operate  as 
constructive  notice  of  tne  rights  of  the  possessor.  Skntncm  t. 
Church,  284. 

See  Ck)NYETANCB,  6. 

OFFICER. 
See  Trbbpass,  1. 

OFFiaAL  BOND. 

1.  County  judob.  A  county  judge  is  authorised  to  receive  monej 
paid  by  an  executor  upon  claims  filed  and  allowed  against  the  ee- 
tate ;  and  for  his  failure  to  pay  the  same  over  to  the  party  or  par- 
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ties  entitled,  he  and  his  sureties  on  his  official  bond  will  be  liable 
therefor.     WriglU  db  Co.  ▼.  Harris  et  al.,  272. 

2.  FiLLiNO  BLANKS.  Where  sureties  sign  the  official  bond  of  their 
principal,  leaving  certain  blanks  as  to  amount,  date,  etc.,  whidi 
thej  expect  him  to  properly  fill,  and  which  he  does  fill  according- 
ly, thej  are  estopped  from  claiming  that  their  liability  is  afiect^ 
thereby.  Id, 

ORIGINAL  NOTICE. 

1.  Sbkyiob  by  publication.    Under  section  2885  of  the  Revision, 

actual  personal  service  of  notice,  without  the  State,  supersedes 
the  necessity  of  publication ;  and  in  such  a  case  it  is  not  necessary 
to  file  the  affidavit  that  service  cannot  be  made  within  the  State, 
required  by  section  2882,  in  cases  where  service  is  made  by 
publication.    MiU&r  v.  Davison,  435. 

2.  Pbocbbdingb  to  quiBT  titlb.    The  proceeding  to  quiet  title,  au- 

thorized by  sections  8601,  et  seq,,  of  the  Revision,  may  be  main- 
tained against  a  non-resident  defendant ;  and  to  such  a  proceeding 
the  provisions  of  the  statute,  respecting  the  service  of  notice  by 
publication,  or  personal  service  without  the  State,  apply.  Id, 

8.  jR  seems  that  such  a  proceeding  is  to  be  regarded  as  an  action  and 
not  as  a  special  proceeding,  but  in  either  case  the  statute  respect- 
ing service  by  publication  would  apply.  Id. 

See  JuBiSDicnoN,  6. 

PARTNERSHIP. 

1.  Appointment  of  beceiyeb.    Ill  feeling  and  differences  between 

partners,  which  are  not  shown  to  have  resulted  from  the  fault  of 
the  defendant,  will  not  justify  a  summary  order  appointing  a  re- 
ceiver to  take  possession  of  the  property  and  wind  up  the  afiairs 
of  the  concern,  where  it  does  not  clearly  appear  that  the  parties 
would  suffer  loss  by  continuing  in  possession  of  the  property. 
Loomis  V.  McKensie,  425. 

2.  Judgment   aptbb   dissolution.     Where  a   partnership  is  dis- 

solved during  the  pendency  of  the  action  against  it,  by  the  death 
of  one  of  the  members  of  the  firm,  the  action  should  thereafter 
be  prosecuted  against  the  surviving  partner,  and  the  continuance 
of  the  action  against  the  firm  will  m  held  irregular,  and  the  judg- 
ment rendered  therein  against  it  vacated  on  proper  application 
and  showing  to  a  court  of  chancery.  Bowen  v.  The  Troy  Por- 
table Mm  Co.,  4m, 

8.  Dissolution  :  appointment  of  beceiyeb.  To  entitle  one  claim- 
ing to  be  a  partner  tg  the  appointment  of  a  receiver  to  wind  up 
the  afiairs  of  the  concern,  it  must  appear  that  there  was  a  com- 
pleted partnership,  at  least  so  far  as  to  entitle  him  to  a  participa- 
tion in  the  profits.  An  agreement  of  partnership  which  has  not 
been  executed  to  this  extent  is  not  sufficient.  Udba/rt  Y.  BaUard, 
521. 

See  Patent. 

PARTY  WALL. 

See  CONYETANCB,  2. 
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PATENT. 

Pabtkbbship:  tbubt.  Where  the  application  for  a  patent  bj  part 
ners  was  rejected,  and  eubaequentlj  one  of  the  partners  applied 
for  and  obtained  in  his  own  name  a  patent  for  the  same  invention, 
it  was  JiMt  that  the  rejection  of  the  first  application  and  the  sub- 
sequent proceeding  ^  the  name  of  the  indiyidoal  partner  did  not 
destroy  the  joint  interest  of  the  other  partner  either  in  the  in- 
vention or  the  patent  issued  therefor.     VeUer  v.  LenUinger^  182. 

PLEADING. 

1.  OwOTERaHlP  OF  PBOFEBTT.    A  petition  in  an  action  for  the  valae 

of  personal  property  alleged  to  have  been  converted  by  defendant 
to  his  own  use,  which  avers  that "  defendant  had  in  his  possession 
and  under  his  control"  the  property,  etc.,  "owned  by  the  peti- 
tioner/' is  sufficiently  specific  as  alleging  ownership  of  the  prop- 
erty in  plaintiff.    Sturman  v.  8t(me,  115. 

2.  Fraud.    In  order  to  admit  evidence  of  fraud  under  our  system  of 

pleading,  there  should  be  a  statement  of  the  facts  constituting' 
the  fraud,    ffale  T.Walker,  dU. 

8.  Denial  OF  8IGKATX7BB  TO  WBiTTEN  iKSTBUHBiiiTS.  The  defendant 
in  an  action  on  a  promissory  note  may,  under  a  plea  of  non  eH 
factum,  not  under  oath,  show  that  he  never  signed  the  instrument 
sued  on  purporting  to  be,  and  as,  a  note,  by  showing  that  it  was 
changed  or  altered  to  its  present  form  from  a  receipt  or  the  like. 
Chapter  28,  laws  of  1862,  providing  that  the  signature  to  a  writ- 
ten instrument  shall  be  deemed  genuine  unless  denied  under 
oath,  relates  alone  to  the  gefvtiineness  of  the  tignature,  and  has  no 
application  to  a  case  like  the  present.     Lc^  v.  Cruikehank,  805. 

4.  Fraud.  In  charging  fraud  it  is  not  necessary  for  the  pleader  to 
set  out  all  the  s^ute  facts  tending  to  establish  it.  If  the  fraud 
appears  from  the  ultimate  facts  charged,  it  is  sufficient.  Cwoin  et 
<U,  V.  Tocie,  518. 

See  Stamps,  8. 

PRACTICE. 

1.  Absioivmbnt  of  errors.    Errors  assigned,  which  are  not  presented 

in  argument,  will  not  be  considered.  Snyder  v.  Eldridge  et  al„ 
129. 

2.  New  trial.    The  action  of  the  court  below  in  overruling  a  mo- 

tion for  a  new  trial,  on  the  ground  that  the  verdict  is  against  the 
evidence,  will  not  be  disturbed  where  the  testimony  is  confiict- 
ing.  Id, 

8.  EiXCBPnOKB  TO  IN8TRUCTIOK8.  The  giving  or  refusal  of  an  in- 
struction must  be  excepted  to  at  the  time,  or  the  action  of  the 
court  below  in  respect  thereto  will  not  be  reviewed  by  the 
supreme  court.  Id. 

4.  Rule  of  district  court.  Where  a  rule  of  the  district  court  pro- 
vided that  if  the  appellant,  in  an  appeal  from  a  judgment  of  a 
justice  of  the  peace,  failed  to  pay  the  docket  fee  by  noon  of  the 
second  day  of  the  term,  the  appellee  might  pay  such  fee  and 
have  the  case  docketed  and  the  judgment  affirmed,  it  was  held, 
where  the  case  was  docketed  by  the  clerk  without  requiring  the 
fee  from  either  party,  that  the  rule  had  no  just  application,  and 
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tliat  the  appellee  was  not  entitled  to  liave  ^e  judgment  afflnned 
on  motion.    Squires  ▼.  JOiUett,  169. 

5.  New  tbiaIi.    The  verdict  of  the  jury  will  not  be  disturbed  where 

the  eTidenoe  is  conflicting.    Bnyder  v.  Nelwn,  288. 

6.  Objections  to  evidence.    The  action  of  the  court  below  in  ad- 

mitting evidence  objected  to  will  not  be  reviewed  unless  the 
groundiB  of  such  objection  are  made  to  appear.  Id, 

7.  Exceptions  to  instrugtions.    The  giving  or  refusal  of  instruc- 

tions must  be  excepted  to  at  the  time  thereof.  Id. 

8.  New  tbial:  coubts.    An  order  overruling  a  motion  for  a  new 

trial,  claimed  to  have  been  made  in  vacation,  will  be  upheld 
unless  it  afiBrmativelj  appears  from  the  record  that  it  was  so 
made,  and  that  the  partj  complaining  did  not  consent  thereto. 
Gantz  V.  Clark,  254 

9.  Affibhattve  ebbob.    Error  in  the  rulings  and  actions  of  the  trial 

court  must  be  affirmativelj  shown  or  they  will  not  be  disturbed 
on  appeaL  Id, 

10  Demitbbeb.  Where  a  demurrer  to  an  answer  is  overruled,  and 
judgment  rendered  against  the  plaintiff  thereon  upon  his  fidlure 
to  plead  over  or  prosecute  his  suit,  he  will  not,  after  appeal,  be 
allowed  to  withdraw  his  demurrer  and  proceed  to  trial  on  the 
merits.    DuriUip  db  Co,  v.  Codi/,  260. 

• 

11.  In  equitable  actions  tbied  as  obdinabt.  In  the  review  of 
equitable  actions  tried  bj  the  second  method  of  trying  equitable 
actions,  the  supreme  court  is  limited  to  the  correction  of  errors 
at  law  the  same  as  in  an  ordinary  action,  and  the  finding  of  the 
court  below  on  the  facts  will  be  treated  the  same  as  the  verdict 
of  a  jury.    MaUory  v.  Lusootnbe  et  al,,  269. 

12.  Pbesumptions  in  favob  of  bulinos  below.  If  there  be  several 
grounds  upon  which  a  ruling  complained  of  may  have  been  made, 
all  of  which,  except  one,  are  insufficient  to  support  it,  the  supreme 
court  will,  on  appeal,  presume  it  to  have  been  made  on  the  ground 
which  auUiorixed  the  action  of  the  court.  WorihingUm  v.  Olden 
et  al,,  419. 

13.  New  trial.  To  justify  interference  with  an  order  of  the  trial 
court  setting  aside  a  verdict  because  not  supported  by  the  testi- 
mony, there  must  be  such  a  preponderance  of  evidence  in  support 
of  the  verdict  as  will  satisfy  the  appellate  court  that  injustice  has 
been  done.  Id, 

14.  Waiveb  bt  pleading  oveb.  The  right  to  object  to  an  erroneous 
ruling  on  a  motion  to  dismiss  is  waived  by  answering  over  and 
going  to  trial.    Bea  v.  FUUhere,  Admr,,  545. 

See  Evidence,  15, 16, 21. 
Instbuction. 
Intervention. 
Venue. 
New  Tbial. 

PRINCIPAL  AND  AGENT. 

1.  Ratification  :  vendob  and  vendee  :  contbact.  '  Where  a  person 
owning  lands,  after  being  advised  that  one  acting  as  his  agent  has 

Vol.  XXXI.— 80 


634  INDEX. 

contracted  to  Belt  the  Bame  upon  terms  and  conditions  wliicli  he 
was  not  authorized  to  make,  assents  to  the  transaction  by  writing 
to  the  agent  that  he  will  forward  to  him  a  deed  to  be  deliyered 
to  the  yendee,  he  will  be  held  to  have  ratified  the  agenfs  acta, 
and  be  thereby  estopped  from  afterward  denying  the  bhiding  force 
of  the  contract.     Cfhamberlin  y.  Bobertsan,  406. 

2.  Ratification  in  pabt.  The  rule  recognized  and  declared,  that  a 
ratification  by  the  principal  as  to  a  part  of  a  transaction  of  the 
agent  operates  as  a  ratification  of  the  whole  of  that  particolar 
transaction ;  as  where  an  agent  contracts  a  debt  and  executes  a 
mortffaf  e  on  the  property  of  the  principal  to  secure  the  same,  a 
ratifi&Uon  of  the  debt  by  the  principal,  haying  knowledge  of  the 
whole  transaction,  operates  as  a  ratification  of  the  mort§^ige  also. 
Krider,  Admri.,  y.  2  he  TruHeei  of  Western  College,  947. 

See  Ck)BPOiiATiON,  2. 

PROMISSORY  NOTE. 
See  Bills  and  Notes. 

PRINCIPAL  AND  SURETY. 

1.  Subrogation:  collateral  rights.     The  equity  of  suretiee  to 

subrogation  extends  not  only  to  the  rights  of  the  creditor,  as 
against  the  principal,  but  to  all  coUateml  ric^ts  of  the  creditor 
respecting  the  debt  which  the  sureties  pay.  The  CUy  of  Keokuk 
y.  Low  et  (U.,  119. 

2.  Extent  of  subrogation  :  sbt-ovf.    Where  the  sureties,  in  the 

action  of  the  creditor  against  them,  plead  and  ha  ye  allowed  a  set- 
off to  part  of  his  demand,  their  right  of  subrogation  is  not  limited 
to  the  amount  of  the  judgment  against  them  for  the  balance,  but 
extends  to  the  whole  amount  of  the  creditor's  claim.  Id, 

8.  Where  sureties  HAyE  not  paid  debt.  Where  sureties  who  are 
claiming,  in  a  court  of  equity,  the  right  to  be  subrogated,  haye  not 
paid  the  claim  of  the  creditor,  the  court,  in  the  exercise  of  its 
equitable  power  to  declare  future  rights  and  duties,  should  order 
that  the  sureties  be  subrogated  to  the  rights  of  the  creditor,  when 
they  shall  haye  paid  the  debt  of  the  prrndpaL  Id, 

QUO  WARRANTO. 

1.  When  procebdingb  will  lib  :  citt  ordinances.    Proceedings  in 

quo  warranto  will  not  be  entertained  for  the  purpose  of  annuUinf 
a  dty  ordinance  passed  in  the  irregular  and  improper  exerdse  of 
a  power  conferred  by  law.    Ths  j£ate  ex  ret,  y.  The  OUy  of  Lyone, 

2.  Senible,  that  the  proceeding  will  not  in  any  case  be  entertained  for 

the  pu]^>ose  of  declaring  yoid  or  annulling  a  lefl^latiye  act, 
whether  it  be  of  the  State  or  of  an  inferior  municipal  corporation ; 
and  that  its  proper  sphere  and  office  is  not  to  annul  what  has  been 
done,  but  to  affirm,  or  jl^J^^R®  ^  unauthorized,  the  claim  to  the 
office,  franchise  or  power  in  question,  and  in  case  of  adyerse  claim- 
ants to  award  the  office  or  fiunchise  to  the  one  haying  the  legal 
right  thereto.  Id, 

RAILROAD. 

1.  Liability  for  damages  from  fire:  negligence.  A  railroad 
company  is  liable  for  damages  resulting  from  tie,  oommunicated 
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bj  dnders  emitted  from  an  engine  operated  on  its  road,  in  conse> 
quence  of  the  negligence  of  its  servants,  or  a  defect  in  tlie  engine, 
or  want  of  the  best  contrivances  in  use  for  the  prevention  or  spread 
of  fire.    Jackson  v.  The  Ohieago  db  N.  W,  B,  B,  Co.,  176. 

2.  Effect  of  btatutb  penalty.  Act  of  1863,  section  2,  chapter  169, 
laws  of  the  Ninth  General  Assembly,  making  railrMtd  companies 
liable  to  a  penalty  for  violations  of  its  proviidons,  in  failing  to  fix 
and  post  rates  of  fare  and  freight,  and  for  overcharging,  was  not 
intended  to  deprive  a  person  from  whom  overcharges  were  col- 
lected from  recovering  the  amount  paid  him  in  excess  of  the  rates 
fixed.  He  may,  in  an  action  against  the  company,  recover  the 
amount  wrongfully  collected,  and,  also,  the  penalty  provided  by 
the  act.    FuUer  v.  The  Chicago  &  N,  TT.  B,  B,  Co.,  Wt. 

8.  Estoppel.  Whether  the  plaintiff  could  recover  the  overcharge 
if  he  knew  at  the  time  of  payment  that  it  was  in  excess  of  the 
rates  fixed  quere.  But  if  he  was  ignorant  of  that  fkct  at  the  time, 
he  could  recover.  M, 

4.  Chabacter  of  LNTEfiT.    The  word  "  willf ullv,"  as  used  in  said 

section,  does  not  imply  the  idea  of  malice ;  and  if  it  be  shown  that 
the  railroad  companv  designedly  omitted  to  do  the  thing  enjoined 
by  the  act,  it  will  be  simcient  to  fix  its  liability  to  the  penaltv 
prescribed.  Whether  such  omission  was  by  design  or  mrougn 
mistake  or  inadvertence  is  a  question  of  fact  for  the  jury.  Id, 

5.  Evidence:  deolabatioks.     Evidence  of  the  plaintiff's  declara- 

tions to  the  drayman  who  delivered  the  goods  to  him,  to  the  effect 
that  he  thought  the  freight  charges  were  too  high,  was  held 
admissible  on  the  part  of  plaintiff  as  showing  a  fact  connected 
with  the  payment  of  the  overcharge.  Id, 

6.  CONBTITUTIONAL   law:    commerce   between  TBE  BTATE&     The 

aforesaid  section  is  not  in  conflict  with  article  1,  section  8  of  the 
constitution  of  the  United  States,  on  the  ground  that  it  infringes 
on  the  right  of  congress  to  regulate  commerce  between  the  several 
States.  Such  acts  are  in  the  nature  of  police  regulations  indispu- 
tably within  the  legislative  power  of  the  State.  Id, 

7.  Statute  penalty:  act  of  1863.    In  an  action  to  recover  of  a 

railroad  company  the  penalty  prescribed  by  section  3,  chapter  169, 
laws  of  1868,  for  making  excessive  charges  of  freight  or  fare,  it 
is  not  necessary  for  the  plaintiff  to  show  that  the  overcharge  was 
toiUful  on  the  part  of  the  company.  FuUer  v.  The  Chicago  d  HT, 
W.  B.  B,  Co,,  311. 

8.  Ck)N8TrruTiONAL  law:  commerce  between  the  states.    Said 

section  is  not  in  conflict  with  the  constitution  of  the  United  States 
(art.  1,  g  8)  in  that  it  seeks  to  regulate  commerce  between  the 
several  States.  Following  the  preceding  case  between  the  same 
parties.  Id. 

9.  Repair  of  fences  :  negligence.    That  bars  were  down  or  boards 

were  off  a  fence  along  a  railroad,  through  which  horses  probably 
came  upon  the  track,  where  they  were  run  into  by  the  cars  throw- 
ing the  train  off  and  killing  the  plaintiff's  decedent,  would  not 
of  itself  constitute  any  ground  for  the  plaintiff's  recovery  against 
the  company.    Dewey  v.  The  Chicago  Jt  If.  W,  B,  B,  Co,,  878. 

10.  Negligence  of  employees.  That  the  deceased  was  the  conduc- 
tor and  superior  officer  of  the  train,  and  directed  the  line  of  con- 
duct which  resulted  in  his  death,  would  estop  his  administrator 
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from  recoyerinr  against  the  oompanjr  on  the  ground  of  negligence 
on  the  part  of  its  emplojees.  Id. 

See  Common  Carbteb. 

RECEIVERSHIP. 

1.  Compensation:  oosts.    The  rule  that  the  compensation  of  a  re- 

ceiver appointed  to  take  charge  of  the  assets  and  wind  up  the 
affairs  of  a  corporation  or  partnership  should  be  retained  from 
and  pud  out  of  the  funds  coming  into  Lis  hands,  generaUj  applies 
to  those  cases  where  the  receiver  closes  up  the  business  and  settles 
his  accounts  in  pursuance  of  his  appointment,  and  not  to  cases 
where  the  order  appointing  the  receiver  is  set  aside  as  improperly 
made  before  such  time.    M¥ench  et  cU.  v.  Oifford  et  al,,  ^. 

2.  In  the  present  case  the  compensation  allowed  the  receiver  was 

reduced  one-half,  and  the  nue  of  the  statute  respecting  the  equi* 
table  apportionment  of  costs  between  the  parties  applied  thereto. 

See  Pabtnkbbhif,  1, 8. 
RECORDING  ACT. 

See  CONYBTANCB,  6. 

REDEMPTION. 
See  Judicial  Salb. 

REPLEVIN. 

1.  Right  to  bbcovbb  whbbb  fossbsbion  is  bbstorbd.    When,  in  an 

action  of  replevin,  the  property  replevied  is  restored  to  the  pos- 
session of  the  defendant  before  his  rights  in  respect  thereto  are 
determined,  this  fact  will  defeat  his  claim  for  the  talue  of  the 
property,  whether  such  restoration  be  by  act  of  the  plaintiff  or 
Dy  process  of  law.    Harrow  v.  Myan  and  Eyan,  156. 

2.  RuLB  applied.    GoodB  belonging  to  R.  &  Co.  were  taken  »nder  a 

writ  of  replevin  in  an  action  against  R.  (one  of  the  firm  of  R.  & 
Co.),  and  the  next  day  R.  &  Co.  instituted  a  second  action  of  replevin 
and  acquired,  under  a  writ  issued  thereunder,  possession  of  the 
goods.  In  a  day  or  two  after  one  H.  instituted  a  third  action  of 
replevin,  and  replevied  the  goods  from  R.  &  Co.  R.  &  Co.  became 
interveners  in  the  action  against  R.,  and  claimed  judgment  for  the 
value  of  the  goods,  which  it  was  found  belonged  to  them.  Hdd, 
the  possession  of  the  goods  having  been  restored  to  l^em  under 
the  writ  Issued  in  the  second  action  of  replevin  instituted  by  them, 
although  they  lost  it  again  under  the  writ  issued  in  the  third 
action  instituted  by  H.,  tluit  they  were  not  entitled  to  recover  for  the 
value  of  the  goods  as  interveners  in  the  first  action  against  R.  Id, 

8.  Held,  alio,  that  R.  was  not  entitled  in  the  first  action  against  him  to 
recover  for  the  value  of  the  goods,  as,  beine  a  partner  of  the 
firm  of  R.  &  Co.,  their  possession,  acquired  under  tne  writ  issued 
in  the  action  commenced  by  them,  operated  in  contemplation  of 
law  as  his  possession.  Id. 

4.  Where  procebdikos  are  stated  by  injunction.  Where  pro 
ceedings  in  an  action  of  replevin  are  enjoined  under  bill  in  chan* 
eery,  but  the  decree  merely  settles  the  right  of  the  parties  In 
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respect  to  the  ownenhip  of  the  property,  and  contains  no  order 
for  its  return,  or  adjudication  respecting  its  value,  these  matters 
fihoiUd  be  disposed  of  in  the  replevin  action,  and  either  party  be 
permitted  to  mtroduce  evidence  to  show  the  value  of  the  property 
taken  under  the  writ.    DMr  v.  Lan^ton,  173. 

ROADS. 
Bee  Highway. 

BALES  OF  PERSONAL  PROPERTY. 
See  Wabbaittt. 

SCHOOLS. 

1.  ENFOBOEiaENT  OF  BULBS :  DISMI8BAL  OF  PUPILS.  Under  the  consti- 
tution and  laws  of  Iowa,  it  is  competent  for  boards  of  school 
directors  to  provide  by  rules,  that  the  pupils  may  be  suspended 
from  the  schools  in  case  they  shall  be  absent  or  tardy,  except  for 
sickness  or  other  unavoidable  cause,  a  certain  number  of  times 
within  a  fixed  period.    Burdiek  v.  Bdbcock  et  (d,,  562. 

3.  Such  rules  are  reasonable  and  proper  for  the  government  of  schools, 
and  their  enforcement  is  essential  to  their  well-being  and  the  suc- 
cess of  pupils  therein.  Id, 

8.  The  power  under  the  statute  and  constitution,  to  provide  bv  rules 
or  regulations  for  the  government  of  schools  is  limited  to  the  con- 
duct of  pupils  while  at  school,  and  cannot  (except  in  cases  of  gross 
immoraUty)  extend  to  the  conduct  of  pupilis  out  of  school,  or  their 
failure  to  attend  and  the  like.  These  matters  are  within  the 
rightful  control  of  the  parent  or  guardian.  Id.  Per  Millbb,  J., 
dfisenting,  in  same  case. 

STAMPS. 

1.  Eyidbncb  :  ONUS  PBOBAimi :  cancellation.    When  an  Instrument 

is  offered  in  evidence  bearing  a  proper  revenue  stamp,  the  pre- 
sumption of  law  is,  that  it  was  stamped  at  the  proper  time,  ana  by 
the  proper  authority,  and  the  onus  is  on  the  opposite  i>arty  to 
rebut  this  presumption  by  a  preponderance  of  evidence.  UrUon 
AgrieuUural  and  Aock  Auoeiation  v.  NeiU,  95. 

2.  The  mode  of  cancellation  of  a  revenue  stamp  is  not  essential  to 

the  validity  of  the  instrument ;  nor  would  it  be  void,  it  seems, 
though  not  canceled  at  aU.  ld» 

8.  Pleading.  In  an  action  on  a  written  contract  evidence  is  not 
admissible  on  behalf  of  the  defendant,  that  the  Instrument  was 
not  stamped  when  made  and  delivered,  when  no  such  defense  is 
specially  pleaded,  and  there  is  no  denial  of  the  execution  of  the 
instrument.    Qlidden  v.  Highee,  879. 

Bee  Banks,  8. 

Bills  and  Notbs,  2, 8. 

EVIDENCB,  18. 

STATUTE. 
See  Sunday,  2. 
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STATUTE  OF  LIMITATIONS. 
See  LociTATiOHS,  Statutb  or. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statutb  of. 

STATUTES  CITED,  CX)NSTBUED,  &o. 

REVISION  OF  1860. 
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Sea    M.  Bonds.    CaJOiainan  t.  Brown  A 

Gk>M888. 
^     M.  Conttruction    of    Contract. 

SUyer  y.  Dwyer^  20. 
Stt,847.    Offlolftl  bond.     WrioM 

A  Co,  T.  Harris,  27S. 
900,251.     County.     Reiehard  t. 

Warren  eotm<|i,  881. 
277.  Ofllciftl  bond.    WrigM  A  Co. 

y.  Harris,  272. 
812.  County.  Reiehard  t.  IForrevi 

CowUy»9SL 
664.  Official  Bond.    ITriglit  A  Co. 

y.  Harris,  272. 
766.  Taxation.    VHrtt  Nat,  Bank 

of  Iowa  CUy  y.  HersWre,  18. 
750, 768.  Tax  sale.  Preston  y.  van 

Oorder,  260. 
781,784.  Tax  deed.    iYeston  t. 

Van  Gorder,  250. 
784.7Vu;Mie.  Aiflia  y.  Coican,  126 
784.  Tax  deed.    Hurley  ▼.  PoioeO, 

LevyACo.^^i. 
810,811.  Tax  sale.     Preston  t. 

Van  Qorder^  250. 
904.  Roads.    Martin  v.  Oaddy  75. 
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1048, 1066.  Municipal  corporation. 
r.  iTle 
Hoines,  174. 


Ifosier  y.  27le  Oiq/  o/  Des 

1168.  Corporation.    Union   ^«^ 
eukural  A  Stock  Amocialion 

Sandford 
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T.2Ve<a,96. 
1278.  Eminent  domain. 

T.  Martin,  67. 
1586.  Fences.    Gantz  t.  Clorfc,  254. 
1796.  Promissory  note.   Sayer  y. 

IfTieeler,  112L 
1914-1926.  Party  wall.   Bertram  t. 

Curtis,  46. 
2228.  Becordlnff  act.      MUler  v. 

TTare^Ki. 
2804,  2410,  2420.      Official    bond. 

Wright  A  Co.  y.  Harris,  f^t. 
2888.  Statute  of  limitations.  Oou?- 

in  y.  Ibole,  518;  MiOer  y. 

Wore,  524. 
2441, 2442.  nieffitlmates.   Ortine  v. 

Crane,  286. 
2584.  Divorce.    Dov(/UU8  v.  Doug- 
low,  421. 
2608.  Pleading.  IfeGinn  t.  ButZer, 

160. 
2631,  2682.  AppeaL   .Bieftords  t. 

Bttrden%  805. 
2688.  Jurisdiction.  Ootoin  y.  TodU, 

518. 
2684.  Appeal.     Biehardi  t.  Bur- 
et^ 805. 
2740, 2741.  Statute  of  limitations. 

Ayan  y.  Dot/Ie,  58. 
2740, 274L  Statute  of  limitations. 

Cotriny.  2V)Ole,5ia 
2744.  Jurisdiction.     IfTietstone  t. 

ll7Mtstone,276. 
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Seo.  2747.  Statute  of  limitations.  CoW' 
in  T.  Ibole,  518. 
^  2881-2886.  Senrloe  by  publlcatton. 

JfiUer  y.  Dodson,  485. 
"  2840.  Jurisdiction.   Dimlap  A  Co. 

y.  Cody,  260. 
**  2832, 2885.  Original  notice.    JflBer 
T.  Datfieony  486. 
2872, 2878.  Pleading.     MeOitm  ▼. 

Butier,  160. 
2015.  Denial  of  signature.   Bob^i- 

eon  T.  Lair^  9. 
2900.    Intenrention.     Broton    t. 

Bri^n,656. 
2912.  Special  plea.    OUdden    ▼. 
Hiffitee^m. 
**  2045, 2046.  Pleading.    McGinn  t. 

Butler,  100. 
'*  2046,  2948.    Pleading.     Cowin  t. 
2boIe,6t8. 
296L  Practice.  Ixuhb  t.  WUhrow^ 

164. 
2667.  Practice.  Snyder  t.  JBldridoe, 

129. 
2967.  Denial  of  signature.     Bob- 

inaon  y.  Law,  9. 

2977, 2979.  Amendment.   Harrieon 

T.  Gblton,16. 
2077.  Amendment.  Jones  t.  dorfci 

497 
2999,  8000*.   Practice.    MaOory  t. 
l/usoom2>e,  260. 
"*  2999,  8000.  PraoUoe.      JTnioht  t. 

KnighUiSL 
''  80M.  Rvidence.   HubbeS  <fr  Bro.  t. 

Beam,  289. 
^  8046.  Erldence.  Crane  y.  JSHis^iSlO. 
^  8066.  Practice.     Dunlop  A  Co.  t. 

Cody,  260. 
^  8106.  Practice.     Snyder  t.  JBld- 

ridge,  129. 
**  8106.  Practice.    Eaeon  y.  OesCer, 

475. 
**  8107.  Practice.    Snyder  t.  Nebont 

288. 
«'  8148.  Default.    Orti^  ▼.  Oorfc,  77. 
**  8172.  Attachment.     Sturman    ▼• 

Stone,  115. 
**  8175.  Attachment.     Stwrman    T. 

Stone,  115. 
^  8177.  Attachment.     SCtiniiaii    t. 

Stone,  115. 
**  8177.  Attachment.     JifeCHnn     t. 
Bufter,  160. 
8860,  8362.     Appraisement    law. 

Jfaple  T.  JTelson,  822. 
8865.  Appraisement  law.  Kapler. 

Ael8on,822. 
8448.  Costs.  French  y.  Gif  ord,  428. 
**  8601-8604.  Serylce  by  publication. 

KiOer  y.  Booison.  485. 
**  8782.  Quo  warranto.    The  State  ex 
rtL  T.  The  City  of  Lyone^ 
488. 
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Seo.  8668.  Pleading.    CRidden  t.  Hio- 

**  8878.  Pleading.    OUdden  y.  ffigbee, 

879. 
-*'  8B80,  808SL  Evidence.    Sclkmid   y. 

Kreiamer.  479. 
**  3860,  8960.  Evidence.    WmdeUng 

Y.B€8ter,ZiS. 
**  9088.  Evidence.    TheStaUr,Ber^ 

**  8983.  Evidence.  Btehards  v.  Bur- 
dan,  805. 

4006-4008.  Statute  of  frauds. 
Chaniberlin  v.  Bdbertionj 
408. 

4008.  Statute  of  frauds.  Hughes  v. 
Lindaey^  889. 

4178,  4174.  Proceedings  to  quiet 
title.  MiUary.Davt&onjaiS. 
^  4847. Evidence.    TheSUUey.JSm' 

**  4727, 4788.  Change  of  venue.  3fi^ 
ler  V.  LaraiDoih  688. 

LAWS  OF  186S. 

Chap.  28.  Denial  of  signature.  Bo5- 
indon  v.  Lalr^  9 ;  Lake 
Y.OruOctihainHyBn, 

160,  6  2.  Railroad.  Futtar  v. 
The  Chicago  A  N.  W, 
R.  R.  Co.^  187. 

119.  Official  bond.  Wright  A 
Co.  V.  HatriBj  872. 

172.  Sohools.  Bwrdiek  v.  Bab- 
000^662. 
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LAWS  OF  1866. 

Chap.  49.  Motion  for  new  trlaL 
Johnaon  v.  SempUj  49 ; 
Eason  v.  Getter,  47a. 


LAWS  OF  1868. 

Chap.  158.    Taxation.    First  Natiotial 

Bank  of  Iowa  City  v. 

Hershire,  18. 
188.   Insurance.    The   CUy  of 

Burlington  v.  The  Pid- 

nam  Insurance  Co^  102. 
86,    H    4,    8,  9.    Attachment. 

Svurnujm  v.  Stone,  115. 
86,  H  4,  5.    Appeal.   Davey  v. 

The  B.  C,R.AM,  B.  R, 

Gom  568. 
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LAWS  OP  1870. 

Chap.  161, 1 2.   Attachment.  SLurman 

V.  Stone^  115. 
167,  6  82.     Service  by  publica- 
tion.  Jtftilerv.BariaoTi, 

485. 
158.    Bastardy       proceedings. 

The  Stale  v.  Cook,  519. 
167,  1 18.    Change     of    venue. 

IfflZor  A  La/nxway,  586. 
153,6  2.    Appeal.   Daveyy.The 

B,C,B.AM,R,  B.  Oo^ 
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STREET  RAILWAY. 
See  Ck)RFORATiON,  Municipal,  7. 

SUNDAY. 

1.  Contracts  :  promissory  note.    A  promissory  note  pnrporting  to 

be  executed  on  Sunday  is  void  under  our  law ;  and  this  rule  will 
be  applied  to  a  note  executed  in  another  State  in  the  absence  of 
a  proof  Uiat  the  law  of  such  State  is,  in  this  respect,  different  from 
ours.    Sayre  v.  Wheel&r,  112. 

2.  Exr  XPnONS :  pekal  statutes  :  onus.    In  the  absence  of  proof,  it 

will  not  be  presumed  that  the  case  comes  within  the  exception  of 
the  statute  respecting  persons  who  conscientiously  observe  the 
seventh  day  instead  of  Sunday.  The  rule  applied,  that  where  the 
proviso  of  a  criminal  or  penal  statute,  exceptinfi^  certain  persons  or 
cases  from  its  operation,  is  disooxmected  from  the  statutory  descrip- 
tion  of  the  offense,  the  burden  of  showing  the  exception  is  on  tne 
party  claiming  it.  Id, 

8.  Rbcoyery  OK  ORIGINAL  CONTRACT.  It  seems,  where  the  note  is 
yoid  because  executed  on  Sunday,  that  the  payee  is  not  precluded 
from  recoTering  upon  the  original  oonsiderauon  or  contract.  Id, 

See  Contract,  1. 


TAXATION. 

1.  Banxb.  An  assessment  against  a  shareholder  in  a  bonk  ol 
imder  the  national  banking  act  does  not  authorize  the  se 
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property  of  the  bank  to  satisfy  the  same.  Firtt  NaUonal  Bank  €(f 
Jld%£a  C%ty  ▼.  HerMre,  Treasurer,  18. 

2.  Whether,  under  chapter  153,  laws  Twelfth  General  Assembly,  the 
bank  would  be  held  liable  for  the  payment  of  such  taxes,  in  a  pro> 
oeeding  against  it,  quere.  Id. 

8.  Insubancb  C0MPAKIE8.  The  annual  premiums  of  an  insurance 
company,  being  in  the  nature  of  an  (ncome,  are  not  subject  to  tax- 
ation as  personal  property.  Following  The  CUyof  Dubuque  t. 
The  Northteestem  Mutual  Life  Inmranee  Co,,  29  Iowa,  9.  The 
City  cfBurUnyUm  ▼.  The  Putnam  Insurance  Co,,  102. 

TAX  SALE  AND  DEED. 

1.  Wabrant  :  CONCLUSIVENESS  OF  DEED.    A  warrant  is  not  an  indis- 

pensable pre-requisite  to  the  validity  of  a  tax  sale,  and,  therefore, 
the  law  making  the  deed  conclusive  evidence  that  the  require- 
ments of  the  statute  in  that  respect  were  complied  with,  is  consti- 
tutional. Following  Parker  v.  Sexton,  29  Iowa,  421.  Hurley  v. 
Powell,  Levy  dt  Co.,  ft. 

2.  Proof  of  publication.    For  like  reasons  the  deed  is  conclusive 

evidence  that  the  requirements  of  the  statute  (Rev.,§  771)  respect- 
ing the  certificate  and  affidavit  of  due  publication  were  complied 
with.  Id, 

8.  Error  in  taxes.  That  the  taxes  were  paid  for  one  of  the  years 
for  which  the  land  was  sold  will  not  invalidate  the  sale.  Follow- 
ing Eldridge  v.  Kuehl,  27  Iowa,  160.  Id. 

4  Conclusiveness  of  deed:  sale  in  bulk.  Tax  deeds,  showing 
land  sold  in  parcels,  alleged  to  have  been  sold  in  bulk,  are  conclu- 
sive upon  that  point.  Miller,  J.,  not  concurring.  Rima  v. 
Cowan  et  al,,  125. 

0.  Effect  on  prior  delinquencies.    A  sale  of  land  for  taxes  frees 

it  in  the  hands  of  the  purchaser  from  any  and  all  liens  thereon 
for  delinquent  taxes  for  prior  years.    Preeton  v.  Van  Gorder,  250. 

6.  Combination  between  buyers:  evidence.    Where  a  combina- 

tion is  entered  into  between  the  purchasers  at  a  tax  sale,  to  the 
effect  that  they  will  not  bid  against  each  other,  or  that  they  will 
bid  in  turn,  the  sale  is  void.    Kertoer  v.  Aden,  578. 

7.  Evidence  that  such  course  was  pursued  at  the  sale  is  admissible, 

in  the  first  instance,  although  it  is  not  shown  that  the  defendant, 
who  was  a  purchaser  thereat,  was  a  party  to  such  combination.  Id, 

TORTS. 
See  Attachment. 

TRESPASS. 

1.  Highway:  officer.    It  seems  that  a  road  supervisor  would  not 

be  liable  for  trespass  in  opening  and  working  a  road,  for  minute 
variations  from  or  infringements  over  the  line  upon  the  lands  of 
adjacent  proprietors,  if,  in  the  discharge  of  hui  duty,  he  per- 
formed the  same  in  an  ordinarily  prudent  and  careful  manner. 
Brown  v.  Bridges,  188. 

2.  Lands  in  possession  of  tenant.    Under  our  system  of  procedure, 

the  owner  of  real  estate,  though  it  is  in  the  actual  possession  of 
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his  tenant,  may  maintain  an  action  against  a  trespasser  for 
injuries  thereto.  Id.  . 

8.  Fbncbs.  a  fence  is  as  a  matter  of  law,  prima  facie,  a  part  of  the 
reidtj,  and  an  injury  thereto  is  an  injury  to  the  realty.  If  it  be 
claimed  by  the  defendant  that,  under  the  peculiar  circumstances 
of  the  case,  it  is  not  impressed  with  that  character,  the  (mtis  is 
upon  him  to  show  it.  Id, 

4  Cattle  damage  FEASAirr:  FiSNCBS.  In  an  action  to  recover 
damages  caused  by  defendant's  cattle  breaking  into  the  plaintiflf' s 
inclosure,  it  is  not  incumbent  on  the  plaintiff  to  show  that  the 
entire  fence  Inclosing  the  field  entered  was  a  lawful  fence,  if  it 
be  shown  Uiat  such  was  the  character  of  it  at  the  point,  or  on 
ihe  side  where  the  cattle  broke  in.    Crane  y.  JBXHe,  510. 

TRUSTS. 

1.  CoirYETANCB:  FUBCHASER  WITH  NOTICE.    A  person  purchasing 

land  from  one  who  he  knows  holds  in  trust  for  another,  will  take 
it  subject  to  such  trust,  and  be  regarded  as  a  mere  trustee  of  the 
title.    Myan  y.  Doyle  et  <U,,  53. 

2.  Pabol  evidence.    To  overturn  by  parol  evidence  the  title  to  real 

estate,  by  showing  that  it  is  held  by  one  in  trust  for  another,  the 
testimony  must  be  dear,  satisfactory  and  conclusive.  MapU  v. 
NeUon,  822. 

See  Patent. 

USURY. 

Discount  of  accommodation  pafbb.  The  bona  fide  purchase  of  an 
accommodation  note  bv  a  person  ignorant  of  the  character  of  the 
paper,  for  a  less  sum  than  its  face,  or  at  a  greater  rate  of  discount 
than  legal  interest,  is  not  a  usurious  transaction ;  and  the  defense 
of  usury  is  not  available  by  the  maker  in  an  action  against  him. 
on  the  note  by  such  holder.    Diekerman  v.  Day  et  al,,  444. 

VENDOR  AND  VENDEE. 

1.  'Rescission  of  contract:  tender.    A  vendee  of  real  estate  may 

rescind  the  contract  and  recover  the  purchase-money  paid,  with- 
out first  tendering  to  the  vendor  the  purchase-money  due  and 
demanding  a  deed,  where  the  vendor,  by  his  own  act  or  by  opera- 
tion of  law,  has  been  rendered  unable  to  perform  the  contract  on 
his  part.  WUhekn  y.  Fimple,  IZl, 

2.  Rule  applied.    It  is  accordingly  held,  that  such  remedy  might  be 

pursued  by  a  vendee  without  a  tender  and  demand  on  his  part» 
where  the  property  had  been  sold  xmder  foreclosure  of  a  mort- 
gage, executed  by  the  vendor  and  existing  at  the  time  of  the  pur- 
chase. Id, 

8.  Incxtmbrance.  A  vendee  of  real  estate  is  not  boxmd  to  pay  the 
balance  of  the  purchase-money  due  and  receive  a  deed,  though  it 
contains  covenants  of  warranty,  until  a  mortgage  on  the  premises,, 
executed  by  the  vendor  and  existing  at  the  time  of  the  purchase^ 
is  removed.  Id. 

4.  Measure  of  damages:  improvements:  taxes.  The  vendee 
having  taken  possession  of  the  premises  at  the  time  of  his  pur- 
chase, it  was  held,  that  he  was  not,  in  the  present  action,  which 
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was  one  based  on  a  rescission  of  the  contract,  entitled,  on  the  one 
hand,  to  the  value  of  improvements  made  by  him  before  his  evic- 
tion xmder  the  mortgage  foredosure,  nor  on  the  other  hand, 
liable  to  the  vendor  for  the  amount  of  taxes  paid  bj  the  latter 
during  such  time.  The  amount  of  purchase-monej  paid,  with 
interest,  is  the  measure  of  the  vendee's  reooverj  in  such  action.  IL 

5.  TnCB  THB  BBSBNCB  OF  THB  COKTRAOT  :  PATMENT  OF  TAXES.  WheiO 

a  contract  for  the  sale  of  real  estate  stipulates  that,  upon  the 
failure  of  the  vendee  to  pay  the  sums  stipcdated  as  they  UXl  due, 
or  the  taxes  thereafter  accruing,  the  contract  shall  be  held  for- 
feited, and  time  is  stipulated  to  be  the  essence  of  the  contract, 
the  contract  will  notbe  neld  forfeited  by  the  failure  of  the  vendee 
to  pay  the  taxes  before  they  come  delinquent,  and  the  payment 
of  the  same  by  the  vendor,  if  the  vendee  soon  thereafter  tender 
to  him  the  amount  thus  paid,  with  interest.  McCla/riey  v.  Ookejf 
et  al.,  505. 

6.  Time  of  tbitoeb.  The  tender  by  the  vendee,  of  a  payment  in  the 
evening,  after  sundown  of  the  day  on  which  it  faUB  due,  is  suffi- 
cient under  such  a  contract.  Id, 

See  Frauds,  Statxtte  of,  2. 

Principal  ahd  Ageitt,  1. 

VENUE. 

1.  Change  in  tacation.    Notice  of  an  application  for  a  change  of 

venue  made  in  vacation  should  be  served  on  the  opposite  party. 
Loomis  V.  McK&fude,  425. 

2.  Change  of  :  act  of  1870.    Where  a  party  who  in  a  civil  action 

makes  application  for  change  of  venue  under  section  IS,  chapter 
167,  acts  of  1870,  complies  with  the  requirements  of  said  section, 
he  is,  as  a  general  rule,  entitled,  as  a  matter  of  right,  to  the 
change ;  and  the  action  of  the  court  below  in  refusing  it  in  such 
case  will  be  reversed  on  i^ppoal  if  nothing  is  disclosed  by  the 
record  to  justify  its  action.  The  discretion  confided  to  the  court 
by  section  4727  et  seq.  of  the  Revision,  in  criminiU  cases,  does  not 
exist  in  applications  in  civil  cases  under  said  act  of  1870.  MiUer 
V.  Lwraway,  538. 

VERDICT. 
See  Jury  and  Verdict. 

WARRANTY. 

1.  Representations  in  bale  of  personal  property.  To  consti- 
tute a  warranty  upon  the  ground  of  false  representations  on  the 
part  of  the  seller,  there  must  have  been  a  distinct  assertion  or 
affirmation  of  quality  made  during  the  negotiation,  and  whlch^t 
may  be  supposed,  was  intended  to  and  did  cause  the  sale.  No 
warranty  will  be  implied  from  remarks  which  may  be  construed 
as  praise  simply,  or  commendation  of  the  thing  sold.  Tewkedfury 
V.  Bennett f  83. 

%•  Affirmations  of  quality:  auctioneer.  A  bare  afltenation  of 
the  soundness  of  an  animal  exposed  to  sale  will  not  in  itself  amount 
to  a  warranty.  To  constitute  it  such,  it  must  be  shown  that  it  wis 
intended  to  have  that  effect;  nor  will  words  of  naked  praise  or 
simple  commendation  of  property  oflered  for  sale  constitute  a 
wananty.    MoQrew  v.  Forsytke  et  ai.,  179. 
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8.  Bulb  afflibd.  An  auctioneer,  in  offering  for  sale  a  lot  of  sheep, 
stated  to  the  crowd,  "  here  is  a  nice  lot  of  jonng,  sound  sheep." 
The  sheep  proved  to  be  diseased  at  the  time,  hut  this  fact  was  not 
then  known  to  either  partj ;  Tield,  without  determining  the  ques- 
tion whether  the  owner  was  bound  by  the  representations  of 
the  auctioneer,  that  the  representation  did  not  amount  to  a  warranty 
nor  render  ihe  owner  liable.  Id. 

4.  In  sale  of  orrr  bonds.    To  constitute  a  warranty  in  the  sale  of 

personal  property  it  is  not  essential  that  the  word  "warrant "  should 
be  used«  It  is  sufficient  if  the  words  used  import  an  xmdertaking 
on  the  part  of  the  seller  that  the  chattel  is  what  he  represents  it 
to  be.    UdUanan  ▼.  Brawn  db  Go.,  883. 

5.  RuLB  AFFLIBD.    In  the  sale  of  a  lot  of  city  bonds,  it  was  alleged 

that  "  the  defendants  agreed  that  the  principal  and  interest  of  the 
bonds  was,  or  should  be^  guaranteed  and  provided  for  by  a  sinking 
fund  set  aside  for  that  purpose,"  and  "  that  such  representations  and 
i^preements  for  the  securin/y^  of  said  bonds  was  a  material  i>art  of 
the  contract,"  etc.  JSeld,  that  the  representations  alleged  consti- 
tuted a  warranty  that  the  bonds  were  or  would  be  secured  by  an 
adequate  fund  for  their  ultimate  payment.  Id. 

6.  AcOBPTANCB  OF  FBOFEBTT.    The  acceptance  and  retention  of  the 

property  by  the  vendee  will  not  estop  him  from  declaring  and 
recovering  upon  the  breach  of  warranty.  Id. 

7.  Mbasubb  of  DAKAOB8.    The  proper  measure  of  damages  in  cases 

of  breach  of  warranty  is  the  difference  between  the  value  which 
the  thing  sold  would  have  had  at  the  time  of  the  sale  if  it  had 
corresponded  with  the  warranty,  and  its  actual  value  with  the 
defect.  Id. 

8.  COMMBBCIAL  FAFBB.     While  the  measure  of  damages  for  the 

wrongful  conversion  of  negotiable  paper  is  prima  facie  its  nominal 
value,  it  may  nevertheless  be  shown  mat  the  real  or  market  value, 
owinff  to  the  insolvency  or  inability  of  the  maker  or  the  like,  is 
less  &an  its  nominal  value,  and  the  measure  of  recovery  will  be 
-     limited  thereby.  Id. 

WILL. 

€k>NDmONS  LiHiTiNG  THB  E8TATB.  A  dause  in  a  will  was  in  substan- 
tially the  following  form:  "I  give  and  bequeath  to  my  son, 
EUsha  J.,  my  real  estate  (describing  it)  during  his  natural  life, 
*  and  after  his  decease  to  descend  to  his  heirs,  provided,  however, 
that  the  said  Elisha  J.  shall  provide  a  home  for  his  sister.  Oriel, 
till  her  marriage,  and  then  to  give  her  an  outfit  equal  to  what  her 
sisters  have  received  at  their  marriage,  provided,  however,  that 
if  the  said  Elisha  J.  does  not  accept  of  the  provisions  fit  this  will 
within  eighteen  months  from  the  date  hereof,  then  said  property 
to  revert  to  his  sister  Oriel."  Held,  while  by  the  terms  of  the  will 
an  estate  was  devised  over  to  the  daughter  upon  the  non-compli- 
ance on  the  second  proviso  or  condition  by  the  son,  that  the  first 
condition  did  not  tnus  operate  as  a  limitation  upon  the  estate 
devised  to  him  and  his  heirs,  and  therefore  that  a  breach  or  non- 
performance of  such  condition  did  not  have  the  effect  of  divesting 
nis  title  under  the  will,  but  merely  operated  as  a  trust  or  charee 
upon  the  estate  for  its  performance.     Woodtoard  v.  WaUing  et  <u., 

WITNESSES. 


See  Byidbnob,  11. 
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